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TROTMAN  V.  FLESHEK  isei. 

FLESHER  V.  TROTMAN.  JaT^d, 

HIS  bill  was  filed  by  the  tenants  for  life  and  trustees      „?^'*\. 

•^  ^  Feb.  llth. 

of  certain  settled  real  estate,  under  a  private  Act  of  Par-  ^ 

^  '  ^        ^  The  solicitor 

liament  (to  which  their  children,  the  remaindermen,  were  to  the  tenants 

.  .„  for  life  with 

made  defendants),  against  William  Flesher,  and  prayed  power  of  leas- 
that  it  might  be  declared  that  there  was  no  agreement  ^^tefwho"*^ 
subsisting  between  the  plaintifis  or  any  of  them  and  the  ^*d  obtained 

J  !•     J         /.  r  i.  .       1     1  .1,  .  fromhisdients 

defendant  for  any  lease  of  two  mrms  m  the  bill  mentioned;  a  parol  agree- 
but  that  if  the  Court  should  be  of  opinion  that  the  letters  1^^^^,  on  faith 
of  the  9th  of  April,  1858,  and  the  16th  of  April,  1858,  ^^""^^^^^i^® 
were  sufficient  to  constitute  an  agreement  for  a  lease,  then  largo  sums— 

1,.  -iti*  !•  t-»         ffeld,  not  en- 

that,  having  regard  to  the  relation  at  that  time  subsisting  titled  to  a 
between  the  plaintiffs  and  the  defendant,  such  agreement   ^^^gc  pep. 
might  be  declared  void,  and  mig'ht  be  decreed  to  be  set  formanceof  a 

,  .  .  .  parol  agree- 

aside.    The  bill  also  prayed  for  delivery  up  of  possession,  ment  by  ten- 

-.  r,  ,  ant  for  life, 

and  tor  an  account.  with  power  of 

leasing,  not 
decreed  on  the  ground  of  possession  and  expenditure,  if  prejudicial  to  remaindermen. 
Shannon  v.  Braditreet  (a),  and  Blore  ?.  Sutton  {h),  illustrated. 

(a)  1  Sch.  k  let  52.  (b)  3  Mer.  237. 
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The  defendant  William  Flesher  filed  a  cross  bill,  pray- 
ing for  a  specific  performance  of  the  agreement. 

By  a  private  Act  of  Parliament,  reciting,  among  other 
things,  that  the  parties  interested  beneficially  (but  subject 
to  certain  charges  and  incumbrances)  in  the  Dallington  es- 
tates  were  the  plaintiff  the  Rev.  Fiennes  Samuel  Trotman, 
and  the  plaintiffs  W.  J.  Wickham  and  Lucy,  his  wife,  in 
right  of  the  said  Lucy  Wickham,  as  tenants  in  common  for 
life,  without  impeachment  of  waste,  and  their  respective 
children  nominatim  in  remainder,  it  was  enacted  that  the 
said  W.  E.  Tyndale  and  E.  Wickham  should  be  the  first 
trustees  for  the  purposes  of  that  Act,  and  the  fee-simple 
of  the  said  estate  was  thereby  vested  in  the  said  W.  E. 
Tyndale  and  E.  Wickham  (subject  as  aforesaid) ;  and  it 
was  enacted  that  the  plaintiffs  F.  S.  Trotman  and  W.  J. 
Wickham  and  Lucy  his  wife,  ^^and  the  survivors  and 
survivor  of  them,  and  after  the  decease  of  such  survivor 
the  trustees,  nught  from  time  to  time  make  any  lease  of 
any  part  of  the  lands  for  any  term  not  exceeding  twenty- 
one  years,  to  take  effect  in  possession  immediately,  or 
within  three  months  after  the  making  thereof,  and  at  the 
best  rent  that  could  be  reasonably  obtained  for  the  same, 
so  that  there  should  be  thereby  reserved  powers  of  dis- 
tress and  entry." 

The  defendant  Flesher  acted  as  the  solicitor  of  the 
tenants  for  life,  with  the  sanction  of  all  parties,  in  obtain- 
ing the  Act  of  Parliament,  and  as  manager  and  receiver 
of  the  estates. 

In  September,  1857,  the  Lower  Lodge  Farm  being 
unlet,  Flesher,  with  the  authority  of  the  tenants  for  life, 
occupied  the  farm  as  tenant  at  will  (a  sale  of  the  farm 
being  in  contemplation). 

At  Michaelmas,  1857,  the  Upper  Lodge  Farm  became 
vacant,  and  the  defendant,  with  the  sanction  of  the 
tenants  for  life,  took  temporary  occupation  of  such  farm 
as  manager. 

The  rent  of  the  Lower   Lodge   Farm,  prior  to  the 
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defendant's  occupation,  had  been  260/.,  and  of  the  Upper 
Lodge  Fann  376i: 

There  had  been  a  project  of  letting  both  farms  to  one 
John  Bice;  but,  as  the  original  bill  alleged,  ^^the  de- 
fendant Flesher  being  fully  aware  of  the  disinclination  of 
the  Ia8t>-men1ioned  plaintiiFs  to  let  the  said  farms  to  the 
said  John  Rice,  continued,  in  the  course  of  conversations 
in  various  interviews  which  took  place  between  himself  and 
the  last^mentioned  plaintiffs  respectively,  to  intimate  to 
them  that  if  they  persisted  in  their  objection  to  the  said 
John  Rice,  he  (the  said  defendant)  was  himself  ready  and 
willing  to  take  a  lease  of  the  said  Lodge  Farms,  as  no 
other  eligible  tenant  for  them  could  be  met  with," 

In  the  month  of  April,  1858,  W.  J.  Wickham  went  to 
the  residence  of  the  plaintiff  F.  S.  Trotman,  at  Dalling- 
ton  Yioarage,  and  both  Mr.  Wickham  and  Mr.  Trotman 
made  the  following  memorandum,  in  writing,  to  •  be  sub- 
mitted to  the  defendant : — '^  Concerning  the  letting  of 
the  Lodge  Farms,  we  are  of  opinion  that  the  Lodge 
Farms  should  be  in  Mr.  Flesher's  hands  rather  than 
others.  We  are  unwilling  to  grant  a  lease  of  the  Home 
Farms,  occupied  by  Mr.  Rice  and  Mr.  George  West 
We  are  willing  to  grant  a  lease  of  the  Lodge  Farms  to 
Mr.  Flesher  of  fourteen  years,  but  it  should  contain  such 
provisions  as  not  to  interrupt  the  sale  of  the  upper  600 
acres,  and  to  be  of  a  kind  to  enable  us  to  justify  ourselves 
to  our  young  people.  The  terms  Mr.  Flesher  should 
put  down,  and  then  submit  them  to  an  indifferent  person. 
The  lease  to  be  drawn  by  some  one  else,  according  to 
Mr.  Flesher's  suggestion." 

On  the  8th  of  April,  1858,  Mr.  Trotman  and  Mr. 
Wickham  had  an  interview  with  the  defendant  Flesher 
at  Dallington  Vicarage,  and  the  memorandum  was  then 
read  over  to  the  defendant,  "  who,"  as  the  bill  alleged, 
"  thereupon  expressly  stated  his  wish  to  become  tenant  of 
the  said  fimns,  and  requested  the  last-mentioned  plaintiffs 
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to  write  and  send  to  him  by  post  a  joint  letter,  which  he 
might  show  to  the  said  John  Rice,  with  a  view  to  justify- 
ing his  own  conduct  in  taking  a  lease  of  the  said  farms 
himself,  after  professing  to  have  been  endeavouring  to 
obtain  a  lease  of  them  for  the  said  John  Rice ;  but  the 
defendant  did  not  state  what  rent  he  was  prepared  to 
give,  or  what  provisions  he  proposed  should  be  inserted  in 
the  lease." 

In  compliance  with  the  said  request,  the  following 
letter  was  signed  and  sent  by  the  last-mentioned  plaintiffs 
to  the  defendant : — 

"  Dallington,  April  9,  1858. 

^^  Notwithstanding  your  strong  recommendation  to  us 
that  Mr.  Rice  should  occupy  the  two  Heath  Farms" 
(meaning  thereby  the  Lodge  Farms)  '^on  a  lease  for 
fourteen  years,  in  conjunction  with  that  he  at  present 
occupies  on  the  same  lease,  we  are,  after  much  delibera- 
tion, of  opinion  that  the  uncertain  value  of  the  Dallington 
land  hereabouts  in  future  years  precludes  us  from  accept- 
ing Mr.  Rice  as  'tenant  for  the  Heath  Farms  on  the 
conditions  he  proposes.  The  same  difficulty  does  not 
present  itself  to  us  with  regard  to  yourself.  You  are  not 
in  the  occupation  of  these  lands.  We  therefore  most 
willingly  accept  you  as  our  tenant  for  the  Lodge  Farms. 

"  Yours  sincerely, 

"  W.  J.  WiCKHAM. 

"  FlENNES   S.    TrOTMAN. 

«  W.  Flesher,  Esq." 

On  the  16th  of  April,  Mr.  Trotman  wrote  to  the 
defendant  Flesher  a  letter,  in  which  the  following  was 
contained : — 

"  P.  S.  On  the  other  side  are  a  few  points  which  I  and 
Mr.  Wickham  agreed  on  to  propose  to  you  the  other  day 
when  he  was  here. 

"  The  Lodge  Farms,"  &c. 

"  Messrs.  Trotman  and  Wickham  are  of  opinion  that 
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the  Lodge  Farms  should  be  In  Mr.  Flesher's  hands  in 
preference  to  others.  They  are  unwilling  to  grant  a 
lease  of  the  Home  Farms  occupied  by  Messrs.  George 
West  and  J.  Kice.  They  will  grant  a  fourteen  years' 
lease  to  Mr.  Flesher^  but  it  should  contain  such  provi- 
sions as  not  to  interrupt  the  sale  of  the  upper  600  acres^ 
and  to  be  of  a  kind  to  justify  us  to  our  young  people. 
The  provisions  Mr.  Flesher  should  put  down  for  T.  and 
W.'s  approval,  and  then  be  submitted  to  an  indifferent 
person;  the  lease  to  be  drawn  (as  proposed  by  Mr. 
Flesher)  by  some  one  else." 
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The  bill  alleged,  that  the  defendant  Flesher  never  sent 
to  the  plaintiffs  for  their  approval  any  statement  of  the 
provisions  to  be  inserted  in  the  proposed  lease,  and  no 
lease  was  ever  granted  to  him ;  but  he,  being  then  in 
occupation  of  the  Lodge  Farms,  as  manager  of  the  estate, 
ever  since  continued  to  occupy  the  same,  and  now  claimed 
to  be  entitled  to  hold  the  same  as  tenant,  for  fourteen 
years,  at  a  rent  of  636/.  per  annum. 

That  in  May,  1858,  the  defendant  Flesher,  who  had 
never  before  rendered  an  account,  though  frequently 
requested  to  do  so,  after  much  pressure,  rendered  an 
account  to  the  plaintiffs  of  his  receipts  and  payments  in 
respect  of  the  estate,  in  which  he  debited  himself  with 
rent  for  the  Lower  Lodge  Farm  from  Michaelmas,  1857, 
at  the  rate  of  260/.  per  annum,  and  with  half-a-year*s 
rent  from  the  same  date,  for  the  Upper  Lodge  Farm,  at 
the  rate  of  376/.  per  annum,  and  with  a  further  sum  of 
357/.  as  the  valuation  of  hay  and  straw,  &c.,  left  by  Mr. 
Ambrose  West  upon  the  Upper  Lodge  Farm;  in  the 
same  account  he  took  credit  for  the  sum  of  599/.  as  paid 
on  account  of  the  plaintiffs  to  Mr.  West  as  outgoing 
tenant,  on  leaving  the  said  farm,  and  with  208/.  per 
annum  for  his  own  services  as  manager. 

In  November,  1858,  the  plaintiffs  ceased  to  employ 
Mr.  Flesher  as  their  solicitor  or  manager  and  receiver  of 
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the  estates,  and  required  him  to  give  up  possession  of  the 
farms,  offering  to  -allow  him  for  his  expenditure.  The 
defendant  refused  to  give  up  possession,  alleging  he  was 
entitled  to  a  lease  for  fourteen  years.  On  the  2l8t  of 
April,  1859,  the  plaintiffs  gave  him  formal  notice  to  quit, 
and  shortly  afterwards  filed  the  original  bill.  An  action 
for  trespass  having  been  brought  against  Flesher,  he  filed 
the  cross-bill,  for  specific  performance,  and  praying  that 
the  defendants  might  be  decreed  to  execute  a  lease  for 
fourteen  years  at  a  rent  of  663/.,  for  an  account,  and  for 
an  injunction,  which  he  obtained,  to  restrain  the  action  of 
trespass. 

An  immense  mass  of  evidence  was  adduced  on  both 
sides,  the  material  parts  of  which  are  noticed  in  his 
Honour's  judgment. 

Mr.  Green  and  Mr.  Schomberg  opened  the  cross-bill,  and 
contended,  first,  that  the  correspondence  disclosed  a  binding 
agreement.  It  showed  an  acceptance  of  a  proposal  that  Mr. 
Flesher  (who  had  been  in  the  first  instance  anxious  that 
Mr.  Bice  should  have  the  farm),  should  be  the  tenant. 

But,  even  if  there  were  no  written  agreement,  Mr. 
Flesher  was  let  into  possession,  and  had  laid  out  large 
sums  in  improvements,  which  could  only  be  referable  to 
an  agreement  for  a  lease  for  a  term.  Possession  with 
expenditure,  both  of  which  existed  here,  took  the  case  out 
of  the  Statute  of  Frauds. 

Even  if  the  agreement  did  not  bind  the  remainderman, 
it  was  good  after  part  performance  against  the  tenants 
for  life:  Morphett  v.  Jones (a\  Mundy  v.  Joliffe{b\ 
Sutherland  v.  Briggs{c\  Meynell  v.  Surtees(^d),  The 
Duke  of  Devonshire  v.  Eglin{e)y  Pain  v.  Coombs{f\ 
Lord  Selsey  v.  Bhoades  {g). 


(a)  1  Swanst.  172. 
{b)  6  M.&C.167. 
(e)  1  Hare,  26. 

(d)  3  Sm.  k  6. 101. 

(e)  UBeav.  530. 


(/)  3  Sm.  &  G.  449 ;  8.  c.  1  De 
G.  k  J.  34. 

iff)  2  S.  &  St.  41 ;  8.  c.  on  ap- 
peal, 1  Bligh,  N.  S.  1. 
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Mr.  Craig  and  Mr.  Fabery  for  the  plaintiffs,  contended, 
first,  that  there  was  no  concluded  agreement ;  secondly, 
if  there  had  been,  it  was  an  agreement  obtained  bj  a 
solicitor  from  his  clients  during  the  existence  of  that 
relation ;  and,  thirdly,  that  any  lease  must  be  under  the 
power  reserved,  and  must,  therefore,  be  for  the  best  rent 
that  could  be  obtained  :  Doe  v.  Ratcliffe  (a),  and  case  of 
the  Qneemberry  Leases  (i). 

At  all  events  the  agreement,  if  proved,  could  not  bind 
those  in  remainder. 

[^Cane  v.  Lord  Allen {c),  was  also  cited.] 

[His  Honour  referred  to  Powell  v.  Thomas  {(f),  Blore 
V.  Sviian{e)y  and  Shannon  v.  Bradsheet(f).\ 

The  Vicb-Chancellob  : — 

In  these  causes  the  first  question  is,  whether  there  is 
sufficient  evidence  of  any  contract  by  Trotman  and 
Wickham,  the  defendants  in  the  cross-suit,  to  grant  a 
lease  to  the  pliuntiff  Flesher. 

He  has  attempted  to  prove  a  parol  agreement.  A 
material  part  of  the  evidence  of  the  parol  agreement 
consists  of  written  documents ;  but  neither  in  these  docu- 
ments nor  in  the  parol  testimony^  can  I  find  anything 
sufficiently  certain,  definite,  and  conclusive  to  constitute 
a  binding  agreement. 

The  9th  of  April,  1858,  seems  to  be  the  day  fixed  upon 
by  Mr.  Flesher,  as  the  date  of  the  agreement.  He  says 
that,  on  the  receipt  of  the  letter  on  the  9th  of  April,  1858, 
signed  by  the  defendants  Trotman  and  Wickman,  he 
considered  that  he  was  to  be  the  tenant  of  the  two  farms 
in  question.  But  this  letter  only  states  reasons  for  pre- 
ferring him  to  one  Mr.  Bice,  whom  he  had  proposed  as  a 
proper  tenant  on  a  lease  of  fourteen  years.  After  stating 
the  difficulty  as  to  letting  the  farms  to  that  person,  the 
letter  contains  the  following  passage,  which  is  strongly 

(a)  10  East,  278.  (d)  6  Hare,  300. 

(h)  1  Bligh,  339.  (e)  3  Mer.  237. 

<c)  2  Dow.  289.  (/)  1  Sch.  &  Lef.  32. 
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relied  upon  by  Mr.  Flesher : — "  The  same  difficulty  does 
not  present  itself  to  us  with  regard  to  yourself.  You  are  not 
in  the  occupation  of  these  lands.  We,  therefore,  most 
willingly  accept  you  as  our  tenant  of  the  Lodge  Farms." 

According  to  the  evidence  of  both  the  defendants,  this 
letter  was  written  at  the  suggestion  of  Mr.  Flesher^  to 
enable  him  to  justify  himself  to  Mr.  Kice,  and  not  for 
any  purpose  of  concluding  an  agreement.  This  is  con- 
firmed by  Flesher's  own  statement  upon  oath  in  the 
17th  paragraph  of  his  answer,  in  which  he  says  that  at  the 
meeting  on  the  preceding  day  (when  it  is  not  pretended 
that  any  agreement  was  made),  he  said  he  should  like  to 
have  something  to  show  Mr.  Bice ;  because  he  should  not 
like  him  to  think  that  he  had  been  the  means  of  their  not 
letting  him  have  the  farms. 

But  even  if  this  letter  of  the  9th  of  April  had  been 
written  with  any  other  view,  it  contains  no  reference  to 
any  antecedent  offer  or  proposal  of  terms  of  a  lease.  It 
mentions  no  rent,  or  other  necessary  stipulations  for  a 
lease.  Some  attempt  is  made  by  Mr.  Flesher  to  refer 
the  words  of  acceptance  in  this  letter  to  the  offer  made 
by  him  in  his  letter  of  the  5th  of  March ;  but  in  that 
letter  no  rent  is  offered  or  mentioned.  All  parties  agree 
that  the  meeting  of  the  8th  of  April  was  only  for  dis- 
cussion, and  ended  with  a  view  to  further  and  full 
consideration.  During  the  discussion  at  that  meeting 
Mr.  Flesher  says  he  told  the  defendants  "  that,  if  he  took 
the  farm,  it  must  be  a  binding  agreement,  as  he  could  not 
invest  so  much  money  in  them  unless  he  was  secure." 

An  experienced  solicitor,  dealing  with  his  own  clients, 
and  aware  of  the  necessity  of  a  binding  agreement,  could 
have  no  sound  reason  for  thinking  that,  on  the  receipt  of 
the  letter  of  the  9th  of  April,  he  had  got  a  concluded 
agreement.  If  through  an  improvident  confidence  he  so 
considered  it,  he  was  made  quite  aware  of  his  mistake  by 
the  defendant's  letter  of  the  IGth  of  April,  in  which,  so 
far  from   there   being   any  recognition  of  a  concluded 
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agreement,  there  is  a  mere  proposal  of  some  of  the  terms, 
and  a  request  to  Mr.  Flesher  to  put  down  in  writing  the 
provisions  for  approval,  and  then  to  be  submitted  to  an 
indifferent  person. 

If  Mr.  Flesher,  when  he  received  this  letter,  really 
considered  that  the  agreement  had  been  concluded  on  the 
9th  of  April,  he  was  bound  to  say  so.  If  he  did  not, 
and  if  he  wished  for  that  binding  agreement  which,  on 
the  8th  of  April,  he  said  he  was  determined  to  have,  he 
knew  that  his  duty  required  him  to  put  down  the  terms 
in  writing,  and  to  submit  them  (as  he  was  desired  to  do) 
to  an  indifferent  person.     He  did  none  of  these  things. 

Even  if  there  had  been  clear  evidence  of  a  parol 
agreement,  the  next  question  is  how  it  could  be  enforced 
by  any  decree  of  this  Court.  Trotman  and  Wickham 
were  mere  tenants  for  life,  with  a  power  of  leasing. 
It  has  never  been  held  that  a  parol  agreement  for  a 
lease  by  a  tenant  for  life,  with  power  to  grant  leases, 
could  bind  the  remainderman.  Sir  William  Grant,  in  the 
case  of  Blore  v.  Sutton^  has  given  a  clear  exposition  of 
the  law  on  this  subject.  The  reason  why  a  parol 
agreement  in  part  performed  is  taken  out  of  the 
operation  of  the  Statute  of  Frauds  has  no  application 
where  the  lease  is  to  bind  the  persons  entitled  in  re- 
mainder. A  man  who  permits  expenditure  on  the  faith 
of  his  parol  agreement,  is  considered  guilty  of  fraud  in 
taking  advantage  of  its  not  being  in  writing.  But  the 
remainderman,  who  has  entered  into  no  agreement, 
written  or  parol,  and  done  no  act  on  the  faith  of  which 
the  other  party  could  have  relied,  is  guilty  of  no  fraud, 
and  cannot  be  bound*  Strictly  speaking,  the  remainder- 
man and  the  trustees  could  only  be  bound  by  a  lease 
actually  executed  according  to  the  power.  But  Lord 
Redesdale,  in  the  case  of  Shannon  v.  Bradstreet,  showed 
on  good  grounds  that  a  clear,  explicit,  written  agreement 
ought  in  equity  to  be  held  as  binding  as  a  formal  lease 
framed  on  the  same  terms. 


1S61. 


Flbbhbk. 
Flbshbr 

V. 

Trotkak. 
Judgment, 


10 


CASES  IN  CHANCERY. 


1861. 


Trotman 

V. 

Fleshy. 

FLB8HEB 
V, 

Trotman. 


This  doctrine  has  never  been  extended  to  a  parol  agree- 
ment. Lord  Redesdale,  indeed,  seems  to  express  an 
opinion  that,  although  the  remainderman  could  not  be 
bound  by  a  parol  agreement,  the  tenant  for  life  might  be 

bound,  where  there  were  circumstances  sufficient  to  take 

Judnment.  the  case  out  of  the  Statute  of  Frauds.  But  there  is  no 
case  in  which  this  Court  has  ever  made  a  decree  for  a 
lease  merely  to  bind  the  tenants  for  life,  where  the  parol 
agreement  affected  to  bind  those  in  remainder. 

In  the  present  case,  the  decree  for  specific  performance 
is  asked  at  the  bar  only  against  the  tenants  for  life.  It 
would  be  impossible  to  make  such  a  decree  in  this  case 
without  affecting  the  interests  of  the  remainderman. 

There  is  an  immediate  power  of  sale  in  the  trustees, 
which  may  be  exercised  during  the  lives  of  the  tenants 
for  life.  When  it  is  exercised,  it  has  an  immediate  effect 
on  the  estates  and  interests  of  those  entitled  in  remainder ; 
and  the  amount  of  rent  and  other  stipulations  in  the  lease 
are  material  ingredients  affecting  the  price,  which  is  to 
constitute  the  capital  ultimately  divisible  among  the  re- 
maindermen. 

It  is  proper  to  advert  to  the  change  which  the  enlai^ed 
jurisdiction  of  this  Court,  in  cases  of  specific  performance, 
may  make  in  the  form  of  relief  where  expenditure  on  the 
faith  of  a  parol  agreement  is  the  ground  for  relief.  The 
Court  has  now  power  to  award  damages  or  compensation 
in  such  cases. 

It  may  often  happen  that  a  decree  for  compensation 
may,  under  our  enlarged  jurisdiction,  be  a  more  just  and 
proper  form  of  relief  than  specific  performance.  In  the 
present  case,  the  trustees  and  the  tenants  for  life,  by  their 
original  bill,  submit  to  make  compensation,  and  there 
must  therefore  be  a  decree  to  that  effect.  But  the  bill 
for  the  specific  performance  must  be  dismissed  with  costs, 
and  the  costs  must  include  the  costs  of  the  evidence  in 
both  causes.  Those  costs  have  been  unreasonably  in- 
creased by  the  evidence  on  behalf  of  Mr.  Flesher,  includ- 
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ing  an  enormous  mass  of  correspondence  long  anterior 
to  the  treaty  for  a  lease. 

In  the  original  suit,  which  is  by  the  tenants  for  life 
and  the  trustees  against  Mr.  Flesher  to  recover  posses- 
sion of  the  farms  on  the  terms  of  paying  him  an  adequate 
compensation,  each  of  the  parties  must  pay  his  own  costs. 
One  decree,  to  the  effect  I  have  stated,  in  both  causes. 

The  decree  was  as  follows : — 

Ordered,  that  the  injanction  awarded  against  pkintiflb,  restraining 
action  against  Flesher,  be  dissolved ;  that  bill  in  Flesher  ▼.  IVotman 
be  dismissed  with  costs,  including  costs  of  eyidenee  in  both  suits. 
Costs  to  be  taxed,  &c  No  further  costs  in  Trotman  y.  Flesher. 
Ordered  that  the  defendant  Flesher  deliver  up  possession  of  the  farms 
to  plaintiffs.  Declare  defendant  Flesher  entitled  to  compensation  in 
respect  of  monies  expended  on  the  fimns,  &c.  Ordered,  that  following 
accounts  and  inquiries  be  taken  in  suit  of  Troiman  v.  Flesher :— ^ 

1.  Account  of  receipts  and  payments  of  Flesher  as  agent  and 
manager  of  the  Dallington  estate  during  his  agency,  including  bills  of 
costs  as  solicitor,  to  be  taxed,  &c. 

2.  Account  of  money  expended  by  defendant  Flesher  in  unexhausted 
improvements  on  the  said  farms  during  his  occupation,  not  included 
b  previous  accounts. 

3.  An  inquiry  what  ought  to  be  allowed  to  Flesher  as  outgoing 
tenant  by  way  of  compensation  for  such  expenditure  or  otherwise  up 
to  the  time  of  his  delivering  up  possession,  after  charging  him  with 
rent  of  premises  at  653/.  per  annum  from  Michaelmas,  1857.  Ordered, 
that  plaintiffs  pay  to  defendant  Flesher  what  shall  be  found  due  within 
one  month  after  approval  of  chief  clerk's  certificate.  Adjourn  fnrther 
coiusideration.    Liberty  to  apply. 

Heg.  Lib.  B,  1861,  page  406. 
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Judgment. 


THE    ORIENTAL   BANKING   COMPANY  v. 

COLEMAN. 


March  4th  j* 


Previously  to  the  uth  of  March,  1857,  Coionei  T^i^^'' 

W.  p.  Waugh,  being  indebted  to  the  London  and  Eastern  ^^"^^^ 

Bale  agBigpied 
to  one  creditor  all  his  bouBehold  fttmiture  and  efibcts,  and  the  goods  and  chattels  in  and 
upon  his  place  of  business,  and  was  afterwards  ac^udged  bankrupt — Held  that  the  assign- 
nient  was  an  act  of  bankruptcy,  and  fraudulent  and  void  against  the  assignees. 
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Statement, 


Banking  Company  in  the  sum  of  224,000/.^  by  an  inden- 
ture^  in  the  nature  of  a  bill  of  sale,  between  himself,  of 
the  one  part,  and  the  bank,  of  the  other  part,  after  re- 
citing the  debt,  it  was  witnessed  that,  in  consideration  of 
80,000/.,  part  of  the  said  sum  of  244,000/.  then  due  and 
owing  by  the  said  W.  P.  Waugh  to  the  said  bank,  he, 
the  said  W.  P.  Waugh,  did  grant  and  assign  to  the  said 
corporation  ^^  all  and  singular  the  household  furniture  and 
effects,  plate,  pictures,  prints,  utensils,  goods,  chattels, 
and  all  other  things  whatsoever  in  or  about  Branksea 
Castle  aforesaid,  or  in  or  about  any  place  or  places  in  the 
Island  of  Branksea,  belonging  to  the  said  W.  P.  Waugh," 
&c.,  to  hold  the  same,  with  their  appurtenances,  unto  the 
said  corporation,  for  their  own  proper  use  and  benefit; 
upon  trust,  nevertheless,  and  with  full  power  and  autho- 
rity for  the  said  corporation  to  enter  into  the  said  castle 
and  island,  &c.,  and  take  possession  of  the  said  furniture 
and  effects,  &c.,  and  to  make,  sell^  and  absolutely  dispose 
of  the  same,  &c. ;  and  upon  receipt  of  the  purchase- 
monies,  to  retain  and  pay  the  said  sum  of  ^0,000/.  and 
interest  at  5  per  cent. 

On  the  26th  of  March,  1857,  the  indenture  was  regis- 
tered as  a  bill  of  sale.  On  the  9th  of  April  it  was  assigned 
by  the  London  and  Eastern  Banking  Company  to  the 
Oriental  Banking  Company,  as  a  security. 

On  the  14th  of  April,  1857,  Col.  Waugh  was  adjudged 
a  bankrupt ;  William  Bell  was  appointed  an  official  as- 
signee ;  and  W.  S.  P.  Hughes,  W.  C.  Jay,  and  W.  Pearce, 
were  appointed  creditors'  assignees. 

Shortly  after  the  bankruptcy,  the  mortgagee  of  the  real 
property  for  the  sum  of  3500/.  took  possession  of  Branksea 
Castle,  and  the  chattels  thereon,  and  allowed  Col.  Waugh 
to  remain  there  as  his  tenant.  It  was,  however,  subse- 
quently arranged  between  the  solicitors  of  the  mortgagee, 
the  assignees  in  bankruptcy,  and  the  London  and  Eastern 
Banking  Company  (but  without  the  knowledge  of  the 
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Oriental  Bank^  as  they  alleged),  that  the  property  taken 
possession  of  should  be  sold  by  the  auctioneers,  and  that 
3500JL  should  be  deposited  in  the  Westminster  Bank,  in  the 
names  of  the  respective  solicitors,  to  secure  the  mortgagees 
and  the  residue  in  the  joint  names  of  J.  E.  Coleman  and 
W.  Bell,  as  representing  tiie  London  and  Eastern  Banking 
Company,  and  that  the  monies  should  remain  so  de- 
posited until  the  rights  of  the  respective  owners  should 
be  ascertained. 

On  the  25th  of  November,  1857,  Vice-Chancellor 
Wood  made  an  order  to  wind  up  the  London  and  Eastern 
Banking  Company,  and  C.  J.  F.  Stuart  and  J.  Ball  were 
appointed  official  managers.  On  the  22nd  of  April,  1858, 
the  London  and  Eastern  Banking  Company  were  adjudi- 
cated bankrupt,  and  W.  Bell  and  J.  Thompson  were  ap- 
pointed assignees. 

The  Oriental  Bank  denied  that  they  were  aware,  or 
privy  to  the  above  arrangement. 

In  pursuance  of  the  arrangement,  the  property  was 
sold  by  auction  for  nearly  7000Z.,  of  which  3500/.  was 
deposited  in  the  London  and  Westminster  Bank,  in  the 
names  of  the  solicitors ;  3000Z.  was  paid  into  the  City 
Bank,  in  the  names  of  Coleman  and  Bell,  leaving  in  the 
auctioneer's  hands  447/.  2^.  7c/. 

The  Oriental  Banking  Company  filed  their  bill,  pray- 
ing that  an  account  might  be  taken  of  what  was  due  on 
the  security  of  the  9th  of  April,  1857,  and  that  the 
several  defendants  might  be  decreed  to  apply  the  sums  of 
30O0/.  and  477/.  2s.  lid.  in  part  satisfaction  of  what 
should  be  found  due. 

The  evidence  in  support  of  the  bill  was  to  the  effect, 
that  the  security  had  been  given  to  the  plaintiffs  bondjide 
by  Col.  Waugh  under  the  pressure  of  legal  proceedings 
being  taken  against  him,  and  that  the  plaintifTs  agents  had 
taken  possession  of  the  trade  effects  under  the  bill  of  sale. 
The   evidence   adduced  on    behalf  of  the  defendant 
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showed  that  CoL  Waugh  was  and  had  been  in  insolyent 
circumstances, 

Mr.  MaUns,  Mr.  Ershine^  and  Mr.  Tyndally  on  behalf 
of  the  plaintiffs^  contended,  inter  alia,  that  it  was  no  objec- 
tion that  the  articles  assigned  were  used  in  the  business 
carried  on  at  Branksea  Island,  because  CoL  Waugh  also 
carried  on  business,  and  was  described  in  the  proceedings 
in  bankruptcy  as  doing  so,  at  Abingdon  Street,  West- 
minster. 

On  the  other  points  they  cited,  Ltondon  and  Eastern 
Banking  Company y  LongwortKs  case  (a),  Hall  v.  Frank- 
lin (b).  Van  Casteel  v.  Booker  (c). 

Mr.  Bacon  and  Mr.  E.  F.  Smith,  for  the  assignees, 
contended  that,  where  a  trader  in  insolvent  circumstances 
assigned  the  stock  in  trade  which  enabled  him  to  carry 
on  his  business,  that  amounted  to  an  act  of  bankruptcy : 
Ex  parte  Bailey  (d),  Linden  v.  Sharp  (e),  Porter  v. 
Walker  (f),  Wedge  v.  Newlyng  (g). 

Mr.  Rodwell  appeared  for  the  assignee  of  the  London 
and  Eastern  Bank. 


Mr.  Hetherington  appeared  for  the  official  manager  of 
the  London  and  Eastern  Bank. 

Mr.  Beoir  appeared  for  the  stakeholders. 


Judgment, 


Mr.  Malins  was  heard  in  reply. 

The  Vice-Chancellob  : — 

The  question  in  this  case  is  as  to  the  validity  of  a  bill 
of  sale,  executed  by  William  Petrie  Waugh,  who,  after 


(a)  Johns.  465. 
{b)  3  M.  &:  W.  250. 
(e)  2  Ex.  691,  706. 
{d)  3  De  G.  M.  &  G.  534. 


(e)  6  M.  &  G.  895 ;   7  Scott, 
N.  R.  130. 
(/)  1  M.&G.686. 
(^)  4  B.  &  Ad.  831. 
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its  execution  was  adjudicated  a  bankrupt.  He  is  de- 
scribed in  the  proceedings  in  bankruptcy  as  William 
Petrie  Waugh,  of  Branksea  Island  and  of  Abingdon 
Street,  Westminster,  and  as  trading  there  under  the  style 
and  description  of  the  Branksea  Castle  Pottery  Company. 
The  trade  which  the  bankrupt  carried  on  was  this  pottery 
business  in  the  island  of  Branksea  ;  and  though  a  com- 
pany is  mentioned,  that  company  seems  to  have  been 
composed  of  himself  alone.  The  bill  of  sale  affected  to 
assign  to  the  London  and  Eastern  Banking  Corporation 
not  merely  the  furniture  in  Branksea  Castle,  but  all  the 
^^  goods,  chattels,  and  all  other  things  whatsoever  in  or 
about  Branksea  Castle,  or  in  or  about  any  place  or  places 
in  the  island  of  Branksea,  belonging  to  the  said  William 
Petrie  Waugh."  The  evidence  of  the  plaintiffs  shows 
that  Walsh,  the  agent  of  the  plaintiffs,  took  possession 
of  all  the  trading  effects  by  virtue  of  this  bill  of  sale ; 
and,  in  fSsu^t,  the  bill  of  sale  enabled  him  to  take  posses- 
sion of  all  the  trading  effects  in  Branksea  Island  in  the 
possession  of  Waugh.  When  they  were  taken  possession 
of  they  constituted  all  that  had  been  the  stock  in  trade, 
which  had  enabled  Waugh  to  carry  on  that  trading  in 
respect  of  which  he  was  made  a  bankrupt.  Now,  a  long 
course  of  uniform  decisions  has  established  this,  that,  if  a 
trader  is  made  a  bankrupt,  and  before  the  bankruptcy, 
being  in  insolvent  circumstances,  he  assigns  all  that  stock 
in  trade  which  enabled  him  to  carry  on  his  business,  such 
an  assignment  is  fraudulent  in  the  eye  of  the  law,  and  an 
act  of  bankruptcy  in  itself.  In  this  case  the  insolvency 
is  clearly  proved,  and  the  evidence  shows  that  everything 
which  enabled  Waugh  to  carry  on  his  business  was 
assigned  by  this  bill  of  sale.  In  the  case  of  Smith  v. 
Cannauy  (a)  where  a  farmer  assigned  all  his  farming 
stock,  and  reserved  considerable  property,  such  as  an 
equity   of   redemption    and    bank  shares,  it   was  held 
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tiiat  an  assignment  of  all  his  farming  stock  was  enough 
to  create  that  degree  of  fraud  which  vitiated  the  trans- 
action. But  the  Court  went  so  far  as  to  say,  that  it  was 
an  immaterial  fact  in  that  case,  that  ijie  property  in- 
cluded in  the  assignment  exceeded  the  liabilities  for 
which  it  was  pledged.  Chief  Justice  Jervis  said, ''  I  think 
the  real  test  is,  Has  the  trader  by  the  deed  put  his  pro- 
perty out  of  his  control  so  as  to  deprive  himself  of  the 
present  power  to  satisfy  his  creditors  as  but  for  the  deed 
he  might  do?"  Therefore,  upon  the  authorities,  it  must 
be  held  in  this  case,  that  the  bill  of  sale  was  invalid,  and 
that  the  bill  must  be  dismissed.  The  plaintiffs  must  pay 
the  costs  of  all  parties  except  the  stakeholders. 


I860. 

Nov.  28rrf  4- 

^th. 
Dec.  nth 
^  nth. 


SPACKMAN  V.  LATTIMORE. 


A  registered      X  HE  bill  stated  that  in  1845  an  Act  was  obtained, 

Bhareholder  in         .,      .  .         ^,  ^       x-  ^     t  /►      •!  j*  ai 

a  railway  com-  authorising  the  construction  oi  a  line  of  railway  irom  the 
wr.i^ii'ids  *^^^  ^f  N^^^  ^  Enniskillen,  which  passed  near  the 

city  of  Armagh.     In  1847,  1848,  and  1853,  other  Acts 
were  passed  amending  that  Act. 

The  plaintiff  held  twenty  A  shares  in  the  company. 
In  the  year  1856,  the  company  determined  to  apply  to 
Parliament  for  powers  to  extend  the  railway  to  Armagh, 
with  a  branch  to  join  the  extension  line  of  the  Ulster 

should  be 

deemed  to  hold  a  share  in  the  new  company  to  be  called  a  deferred  share,  and  entitled,  on 
demand,  to  receiye  a  certificate  for  such  deferred  share — Held,  entitled  to  sue  in  respect  of 
the  funds  of  the  new  company,  although  he  had  not  exchanged  his  shares  or  received  a 
certificate  as  a  shareholder  in  the  new  company. 

Where  the  promoters  of  the  new  undertaking  signed  the  subscription  contract  for  sums 
which  they  represented  to  Parliament  as  out  of  their  own  funds,  but  which,  in  fact,  they 
borrowed,  and  afterwards  sought  to  charge  against  the  fiinds  of  the  new  company,  the 
Court,  at  the  instance  of  the  plaintiff,  a  shareholder  of  the  old  company,  restrained  by 
injunction  such  application  of  the  funds. 


incorporated 
with  a  new 
company  by 
an  Act  of 
Parliament, 
enacting  that 
every  regis- 
tered share- 
holder in  the 
old  company 
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Bailway  to  Monaghan.     In  order  to  comply  with  the        ^8^« 
standing  orders^  on  the  17th  of  December,  1856,  a  sub-    Spackicak 
scription  contract  was  signed,  by  which  Messrs.  Lattimore,    lattzmobs. 
Anderton,  Burbidge,  and  Heaton  subscribed  each  for  2000    ^  "       ^ 
lOZ.  shares,  Mr.  Lewis  for  1000  shares,  and  Mr.  Stirling 
for  1000  shares.    By  the  terms  of  the  subscription  con- 
tract it  was  provided,  that  each  subscriber  covenanted  for 
himself^  his  heirs,  executors,  or  administrators,  that  he 
should  and  would  well  and  truly  pay  or  cause  to  be  paid 
the  full  amount  subscribed  by  him,  or  such  part  thereof 
as  should  not  have  been  paid  at  the  time  of  the  execution 
of  these  presents,"  as  the  directors  of  the  said  company 
should  direct.     The  amount  of  capital  required  for  the 
purposes  of  the  Act  was  about  150,000Z.     The  subscrip- 
tions amounted  to  about  120,000/.,  being  three-fourths  of 
the  capital. 

It  was  also  necessary,  in  order  to  comply  with  the 
standing  orders,  that  one-tenth  of  the  capital  subscribed 
for  should  be  actually  paid  into  the  bank ;  and,  in  order  to 
do  this,  the  defendant  borrowed  fix)m  the  Union  Bank  of 
London,  on  the  security  of  their  joint  promissory  notes, 
the  sum  of  12,000/.,  being  one-tenth  part  of  the  sub- 
scribed for  capital,   120,000/.,   and  paid  the  same   into 
the  !Bank  of  Ireland,  where  it  was  duly   invested  in 
Consols.     The  bill  was  accordingly  brought  in,  but,  while 
it  was  before  the   House  of  Lords,  the  plaintiff,   Mr. 
Spackman,  and  several  other  shareholders  in  the  Newry  and 
EnniskiUen  Company,  presented  a  petition  to  the  House 
of  Lords,  alleging  that  the  subscription  contract  was  only 
colourable,  and  for  the  purpose  of  passing  the  standing 
orders ;  that  the  parties  named  therein  had  not  paid  up 
die  amount  represented  to  have  been  paid  up  by  them ; 
and  that,  if  the  bill  were  to  pass,  the  company  would  still 
be  unable  to  make  the   proposed  railway  by  reason  of 
their  financial  embarrassments,  as  they  had  theretofore 
been,  notwithstanding  the  four  Acts  they  had  already 

VOL.    III.  c 
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1860.  obtained.  The  petitioners  prayed  that  their  lordships' 
Spackmak  committee  would  reject  the  bill,  or  at  least  would  insert  a 
Lattiiicobx.  clause  in  the  bill  preventing  the  withdrawal  of  the 
Statement  ^®P^^^*  ^^^^  lodged  with  the  Court  of  Chancery  in  Ire- 
land, until  one-half  of  the  capital  authorised  to  be  raised 
by  the  creation  of  new  shares  should  have  been  paid  up 
and  expended  on  the  works  authorised  by  the  Act ;  and 
prayed,  that  the  bill  might  not  pass  into  a  law,  or  at  least 
that  clauses  might  be  inserted  therein  for  protecting  their 
property  and  rights. 

In  consequence  of  this  petition,  the  defendant  James 
Anderton,  who  was  then  deputy  chairman,  was  examined 
before  the  conmiittee  of  the  House  of  Lords,  when  he 
stated  that  his  subscription  was  out  of  his  own  monies.  Mr. 
Anderton  and  Mr.  Lattimore  were  also  examined  before 
the  committee  of  the  House  of  Conmions,  when  they  stated, 
on  behalf  of  themselves  and  the  other  subscribers,  that 
they  were  acting  as  individual  projectors,  and  not  as  trustees 
for  the  company,  in  subscribing  for  the  amounts  mentioned 
in  the  subscription  contracts,  and  that  they  had  pud  the 
deposits  thereon  on  their  own  account  individually. 

The  Act  was  accordingly  passed,  by  which  the  Newry 
and  Enniskillen  Railway  Company  was  re-incorporated  by 
the  name  of  the  Newry  and  Armagh  Railway  Company, 
with  the  same  property,  real  and  personal,  claims  and  liabili- 
ties. The  ordinary  capital  of  the  company  was  declared 
to  be  55,660/.,  divided  in  5566  10/.  shares ;  certain  shares, 
called  B  and  C  shares,  on  which  nothing  had  been  paid, 
were  extinguished ;  and  it  was  provided,  that  from  and 
after  the  passing  of  the  Act,  any  person  holding  three 
shares  in  the  series  A  of  the  dissolved  company,  upon 
which  all  the  calls  (9/L)  had  been  paid,  should  in  the 
stead  thereof  be  deemed  to  hold  a  share  of  10/.  in  the 
Newry  and  Armagh  Railway  Company,  to  be  called  a 
deferred  share,  upon  which  a  caU  of  1/.  might  still  be 
made,  and   should   be  entitled,  within  one  month  after 
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the  passing  of  the  Act,  to  receive  a  certificate  for  such  I800. 
deferred  share  upon  presenting,  at  the  principal  office,  the  Spackman 
proper  certificate.  It  was  also  provided  (section  43), 
**  that  it  should  not  be  lawful  for  the  company,  out  of 
any  money  by  any  Act  relating  to  the  company  autho- 
rised to  be  raised  for  the  purposes  of  such  Act  or  Acts, 
to  pay  or  deposit  any  sum  of  money  which,  by  any 
standing  order  of  either  House  of  Parliament  now  in 
force  or  hereafter  to  be  in  force,  might  be  required  to  be 
deposited  in  respect  of  any  application  to  Parliament,  for 
the  purpose  of  obtaining  an  Act  authorising  the  company 
to  construct  any  other  railway,  or  execute  any  other  work 
or  undertaking." 

By  virtue  of  the  provisions  of  the  Act,  the  plaintiff 
became  entitled  to  six  shares  in  the  new  company.  The 
plaintiff  had  never  registered  his  shares  in  the  new 
company. 

In  November,  1857,  negotiations  were  entered  into 
between  the  plaintiff  and  the  managing  body  of  the  new 
company  in  respect  of  the  plaintiff's  claim,  but  they 
resulted  in  nothing  being  arranged. 

The  plaintiff  subsequently  filed  this  bill  against  the 
directors  and  against  the  company,  alleging,  that  the 
directors  of  the  company  had  acted  in  collusion  with 
Lattimore  and  others  of  the  defendants,  and  had  in  their 
accounts  entered  the  12,000/.  as  a  debt  due  from  the  com- 
pany, and  had  charged  the  company  with  the  interest 
payable  to  the  Union  Bank  on  the  said  loan,  and  which 
they  stated  to  be  a  loan  of  13,000/.,  and  that  the  bank 
having  lately  required  5000/.,  part  of  the  loan,  to  be 
repaid,  and  the  five  first-mentioned  defendants  having 
paid  such  sum,  the  directors  had  entered  the  bank  as  a 
creditor  against  the  company  for  8000/.,  and  the  said 
five  defendants  as  creditors  for  1000/1  each ;  and  the  bill 
prayed  for  a  declaration,  that  the  said  sums,  amounting 
to  12,000/.,  ought  to  be  paid  by  the  above-mentioned 
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defendants  personally,  and  that  they  might  be  decreed  to 
take  up  the  said  12,000  shares. 

Mr.  Wetherhead,  a  witness,  deposed  as  follows : — ^^  The 
directors  borrowed  a  certain  sum  of  money  on  behalf  of  the 
conipany,  and  out  of  that  the  entire  parliamentary  deposit 
was  paid.  That  was  what  I  meant  when  I  said  that  Mr. 
Anderton's  deposit  was  piud  out  of  the  company's  money." 

Mr.  fF.  D,  Lewis  and  Mr.  Woodroffe^  for  the  plaintiff^ 
contended  that  the  conduct  of  the  directors  amounted  to  a 
fraud  on  the  standing  orders  of  the  House  of  Lords,  and  was, 
therefore,  void  against  all  parties  who  were  not  privy  to  it 
They  cited  DarndsorCs  case  (a),  where  a  somewhat  similar 
expedient  was  attempted.  Clement  v.  Bowes  (Jji)  was  also 
cited. 

Mr.  Bacon  and  Mr.  Beales,  for  the  defendants,  con- 
tended, first,  that  the  plaintiff  was  not  entitled  to  sue, 
inasmuch  as  he  had  not  converted  his  original  shares 
under  the  provisions  of  the  Act,  or  obtained  any  cer- 
tificate of  a  deferred  share,  and  consequently  was  not 
registered  as  a  shareholder :  TTie  Newry  and  JEnntshillen 
Railway  Company  v.  Evans  (c). 

Secondly,  it  was  contended  that  the  plaintiff  had  agreed 
to  compromise  his  rights,  and  could  not  maintain  the 
bill,  which  was  in  violation  of  that  arrangement. 

The  Vice-Chancellor  : — 

Tliis  bill  is  filed  by  the  plwntiff  on  behalf  of  himself  and 
other  shareholders  against  the  directors  in  the  Newry  and 
Armagh  Railway  Company.  The  object  of  the  bill  is,  to 
prevent  the  funds  of  that  company  being  charged  with  a 
sum  of  12,00021,  being  the  amount  mentioned  in  the  sub- 
scnption  Contract  for  the  company  on  which  the  Act  of 
1857  was  passed,  as  contributed  by  the  defendants  for 
their  individual  subscription.  The  plaintiff  insists  that 
they  ought  to  be  strictly  held  to  the  terms  of  that  con- 

(a)  4  K.  &  J.  688.        (h)  1  Drew.  684.        (c)  5  Rail.  Cas.  275. 
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tract,  and  not  to  be  allowed  to  debit  the  funds  of  the       i860. 
Newry  and  Armagh  Railway  Company  in  any  way  with    gp^cKMAif 
the  monies  mentioned  in  that  subscription  contract.  ,       ^' 

The  defence  of  these  directors  who  subscribed  the  con-        

tract  consists  of  three  different  propositions.  First,  it  is  ^*^"**"  • 
contended  that  the  plaintiff  is  not  such  a  shareholder  in 
the  Newry  and  Armagh  Company  as  entitles  him  to  sue. 
Secondly,  that  by  a  compromise  entered  into  with  the 
company,  he  has  precluded  himself,  even  if  he  be  a  share- 
holder, from  being  entitled  to  maintain  this  suit.  These 
two  heads  of  defence  resolve  themselves  into  what  may 
be  called  personal  objections  against  the  right  of  the 
plaintiff  to  maintain  the  suit.  The  third  ground  of 
defence  is  on  the  merits :  and  it  is  said  that  the  plaintiff, 
if  a  shareholder  and  entitled  to  sue,  is  under  no  liability, 
and  has  sustained  and  can  sustain  no  injury ;  and  that, 
therefore,  his  bill  ought  to  be  dismissed. 

Upon  the  first  head,  the  right  of  the  plaintiff  to  sue 
depends  on  his  being  a  holder  of  twenty  shares  in  a  for- 
mer company,  called  the  Newry  and  Enniskillen  Com- 
pany ;  and  he  contends,  and  rightly,  that  upon  the  true 
construction  of  the  Act  of  1857  the  registered  share- 
holders of  the  Newry  and  Enniskillen  Company,  of  which 
he  is  one,  were  so  incorporated  with  the  Newry  and 
Armagh  Company,  as  that,  looking  at  the  provisions  of 
the  Act,  he  is  entitled  to  maintain  the  suit  on  behalf  of 
the  shareholders  of  the  Newry  and  Armagh  Company  to 
protect  the  frmds  and  the  assets  of  that  company. 

The  Act  of  Parliament  of  1857,  which  constituted  the 
Newry  and  Armagh  Company,  recites  the  existence  of 
the  Newry  and  Enniskillen  Railway  Company,  and  admits 
the  existence  of  the  class  of  shareholders  in  the  Newry 
and  Enniskillen  Railway  Company,  of  whom  the  plaintiff 
is  one.  It  recites  the  circumstances  under  which  the 
constitution  of  a  new  company — the  Newry  and  Armagh 
— ^had  become  expedient :  and  then,  after  that  recital,  the 
Act  of  Parliament  goes  on,  in  the  second  section,  plainly 
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1860.  to  enact,  that  all  persons  and  corporations,  who,  on  the 
SpACKMAN  day  of  the  passing  of  this  Act,  were  shareholders  in  the 
Newry  and  Eaniskillen  Railway  Company,  are  thereby 
re-incorporated  by  the  name  of  the  Newry  and  Armagh 
Railway  Company.  Such  is  the  constitution  and  incor- 
poration of  the  shareholders  of  the  Newry  and  Enniskillen 
Railway  Company  with  the  Newry  and  Armagh  Railway 
Company,  and,  therefore,  each  shareholder  of  the  Newry 
and  Enniskillen  Company,  before  he  has  registered  him- 
self as  a  shareholder  of  the  Newry  and  Armagh  Com- 
pany, being,  at  the  time  of  instituting  such  a  suit  as  this, 
a  shareholder  of  the  Newry  and  Enniskillen  Company, 
which  is  incorporated  with  the  Newry  and  Armagh  Rail- 
way Company,  may  maintain  a  suit  such  as  this  to  protect 
the  funds  of  the  Newry  and  Armagh  Railway  Company 
from  the  injury  suggested  by  this  bill. 

Looking  at  the  36th  section  of  this  Act,  there  can  be 
no  doubt  that  this  is  a  just  view  of  the  position  of  the  pre- 
sent plaintiff;  for  the  second  clause  having  declared  that 
every  shareholder  of  the  Newry  and  Enniskillen  Railway 
Company  was,  from  the  passing  of,  and  by  virtue  of,  the 
Act,  incorporated  as  a  shareholder  in  the  Newry  and 
Armagh  Railway  Company,  it  would  seem  to  follow  that, 
if  registration  be  necessary  to  maintain  a  suit,  a  share- 
holder registered  in  the  Newry  and  Enniskillen  Com- 
pany, who,  as  a  registered  shareholder  in  that  company, 
is  incorporated  with  the  Newry  and  Armagh  Company, 
is  incorporated  as  a  registered  shareholder,  and  becomes  a 
shareholder  in  the  Newry  and  Armagh  Railway  Com- 
pany. 

But  the  36th  section  (a)  says  that,  in  order  to  complete 

(a)    Newry   and    Enniskillen  declared  to  be  55,606  shares  of 

Railway  Amendment  and  Ezten-  10/.    each  ;    and,  for   the  pur- 

sion  Act,  1857  : —  pose  of  so  reducing  the  capital 

**  XXXVI.    The  ordinary  ca-  of  the    dis-solved   company,  the 

pital  of  the  company  is  hereby  series  B  and  C  shares  (15  each,  on 
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the  title,  every  person  holding  such  shares  as  the  plaintiff 
held,  shall,  instead  thereof,  be  deemed  to  hold  a  share  of 
10^  in  the  Newry  and  Armagh  Company,  to  be  called 
**  the  deferred  shares,"  The  effect  of  that  is,  that,  instead 
of  being  a  shareholder  registered  in  the  Newry  and 
Enniskillen,  he  is  to  be  deemed  to  hold  a  share  in  the 
Newry  and  Armagh  Railway  Company,  upon  which  a 
call  may  still  be  made,  and  shall  be  entitled  to  receive, 
and  shall,  within  one  month  after  the  passing  of  the  Act, 
on  demand  thereof,  receive,  a  certificate  for  such  deferred 
share  of  10/.,  upon  presenting  at  the  principal  office  the 
proper  certificate. 

What  this  Act  requires  of  a  shareholder  in  the  old 
company  is  not  registration,  in  order  to  become  a  share- 
holder, but  that,  if  he  desires  a  certificate  of  his  shares,  he 
will  get  it  after  the  date  of  one  month  from  the  passing  of 
the  Act,  on  application  at  the  office,  and  on  production  of 
his  shares.  But  the  not  having  the  certificate  is  no  ground 
for  saying  that  the  registered  shareholder  of  the  Newry  and 
Enniskillen  Kailway  Company,  who  is  incorporated  and 
mode  a  shareholder  in  the  Newry  and  Armagh  Company 
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wliich  nothing  bad  been  paid), 
tball  be,  and  the  same  are  here- 
by absolutely  eztinguished :  and, 
from  and  after  the  paseing  of  this 
Act,  every  person  holding  three 
shares  in  the  said  series  A  of  the 
dissolTed  company,  upon  which 
all  the  calls  shall  have  been  paid, 
shall,  in  the  stead  thereof,  be 
deemed  to  hold  a  share  of  lOL  in 
the  Newry  and  Armagh  Railway 
Company,  to  be  called  a  deferred 
^hare,  upon  which  a  call  of  1^. 
per  share  may  still  be  made,  and 
«hall  be  entitled  to  receive,  and 
ahall,  within  one  month  after  the 
passing  «f  this  Act,  receive  on 
demand  thereof  a  certificate  for 


such  deferred  share  of  10/.,  upon 
presenting  at  the  principal  office 
of  the  company,  or  at  such  other 
place  as  the  directors  shall  ap- 
point, the  certificate  of  his  three 
original  shares  of  20/.  to  be  can- 
celled :  Provided  always,  that  no 
further  call  shall  be  made  upon  the 
said  class  A  shares,  and  that  there 
thall  not  be  any  greater  call  than 
1/.  made  upon  each  of  the  deferred 
shares  of  10/.  into  which  the  said 
shares  shall  have  been  converted, 
nor  shall  any  call  be  made  upon 
such  deferred  shares  of  10/.  each 
until  9/.  per  share  has  been  called 
and  paid  up  on  the  new  shares 
to  be  created  by  the  company.'' 
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1860.  such  as  he  was  in  the  Newry  and  Enniskillen  Railway 
Sfackican  Company,  is  not  entitled  to  maintain  such  a  suit  as  this. 
Lattimobb.  Therefore,  the  objection  upon  that  ground  to  the  right  of 
the  plaintiff  to  sue  as  a  shareholder  of  the  Newry  and 
Armagh  Company  cannot  be  sustained. 

The  next  ground  of  defence  is,  that  a  compromise  was 
entered  into  between  the  Newry  and  Armagh  Railway 
Company  and  the  pituntiff,  in  consequence  of  a  former 
litigation,  by  the  result  of  which  compromise,  it  is  said,  this 
plaintiff  is  so  bound  and  concluded  as  to  be  no  longer 
entitled  to  maintain  any  litigation  against  them. 

But,  on  the  evidence,  the  defendants'  case,  on  this  point, 
has  wholly  failed ;  and  it  is  impossible,  therefore,  to  hold, 
that  the  plaintiff  is  precluded,  by  what  was  done  to  com- 
promise the  dispute,  firom  maintaining  the  suit. 

The  third  ground  of  defence  is  on  the  merits.  The 
case  is  a  very  simple  one  as  stated  by  the  bill.  It  states 
that  the  plaintiff,  when  application  was  made  to  Parlia^ 
ment  for  this  Act  of  1857,  believed  that  the  project  of 
incorporation,  if  carried  out  by  saddling  the  Newry  and 
Enniskillen  Company  and  their  funds,  or  the  incorpo- 
rated company  and  its  ftinds,  with  the  amount  neces- 
sary for  the  parliamentary  subscription,  would  be 
disastrous  and  ruinous.  He  alleges  that  he  presented 
a  petition  to  Parliament  opposing  the  bill  on  these 
grounds;  and  that,  although  the  subscription  contract, 
upon  which  the  bill  was  founded,  purported  to  be  signed 
by  those  gentlemen  who  are  defendants  in  this  suit 
as  subscribers  on  their  own  individual  account,  yet 
that  such  subscription  was  merely  colourable,  and  that 
the  truth  was,  whatever  was  the  amount  subscribed, 
these  gentlemen  would  in  the  end  come  upon  the 
funds  of  the  company  for  repajrment  to  themselves. 
Upon  presenting  that  petition  before  the  committee  of 
the  House  of  Lords,  an  inquiry  was  directed  into  the 
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truth  of  that  allegation.  It  was  necessary  to  examine  ^®^" 
some  of  the  defendants.  The  defendant  Anderton  was  Spaceman 
examined ;  and,  upon  looking  at  his  statement,  I  find  that  Lattimorb. 
he  states  in  the  plainest  and  most  distinct  terms  that  judgment. 
his  subscription  was  with  his  own  individual  money,  out 
of  his  own  funds,  and  that  he  and  the  others  who  had 
joined  in  the  contract  had  raised  the  money  necessary  to 
meet  the  obligation  of  the  subscription  contract  upon 
their  own  private  credit.  Upon  that  statement,  and 
believing  what  the  witnesses  had  said,  the  House  of 
Lords  was  satisfied  that  the  subscribers  who  had  set  their 
names  to  the  parliamentary  contract  were  dealing  with 
their  own  monies  upon  their  own  private  adventure,  and 
were  co-contributors  out  of  their  own  funds  for  the  pur- 
pose of  the  incorporation  of  these  two  companies.  But 
the  plaintiff  by  this  bill  states,  that  notwithstanding  all 
this,  what  has  happened  has  been  that  in  the  accounts,  which 
are  set  forth  in  the  twenty-third  and  twenty-fourth  para- 
graphs of  the  bill,  the  company  are,  after  all,  debited  with 
the  very  sums  sworn  to  have  been  subscribed  by  these  direc- 
tors. But  the  case  does  not  rest  upon  that  statement ;  for  it 
appears  from  the  depositions  of  the  witnesses,  who  are 
oflicers  in  the  company,  and  who  speak  to  what  the  truth 
was  upon  the  occasion  of  subscribing  this  contract,  that 
although  the  House  of  Lords  acted  upon  the  belief  that 
these  subscriptions  were  paid  out  of  the  funds  of  these 
individuals,  the  directors,  in  truth,  borrowed  money  on 
behalf  of  the  company.  Mr.  Wetherhead,  the  officer  of 
the  company,  being  asked  in  cross-examination,  '^  Did  the 
five  first-named  defendants — that  is,  to  this  cause — sub- 
scribe the  parliamentary  contract  for  2000  shares  each  ?  " 
said,  **  I  conceive  that  that  is  only  nominally  so ;  they 
did  not  pay  the  deposit  of  IZ.  a  share  upon  them.  I  was 
present  at  the  committee  of  the  House  of  Lords  when 
Mr.  Anderton  was  examined  before  them ;  I  heard  him 
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^5^        give  his  evidence.     I  do  not  believe  that  Mr.  Anderton 
Spackmar    took  2000  shares  on  his  own  account ;  he  took  them  on 
Lattimohb.   hehalf  of  the  company.     I  should  say,  I  believe  he  paid 
Ju^ent.     ^^^  ^®  mout  of  the  monies  of  the  company."     Then  he 
goes  on,  **  James  Stirling  subscribed,"  and  so  on ;  but 
upon  re-examination,  in  order  to  better  the  case,  he  says, 
"  The  directors  borrowed  a  certain  sum  of  money  on 
behalf  of  the  company,  and  out  of  that  the  entire  parlia- 
mentary deposit  was  made ;  that  was  what  I  meant  when 
I  said  that  Mr.  Andertx>n's  deposit  was  paid  out  of  the 
company's  money."     Accordingly,  in  this  account,  which 
I  have  already  stated  is  in  the  twenty-third  and  twenty- 
fourth  paragraphs  of  the  bill,  the  company  is  debited 
and  credited  with  these  sums,  of  course.     If  so,  what 
becomes  of  the  individual  subscriptions  of  the  gentlemen 
who  made  the  House  of  Lords  believe  that  they  had  out 
of  their  own  pockets  paid  all  this  money,  and  were  bona 
fide  shareholders  on  their  own  account?     Under  these 
circumstances,  when  these  gentlemen,  instead  of  dealing 
with  this  subscription  money  as  their  own  money,  and 
taking  the  benefits  or  the  burden  of  the  shares  for  which 
they  subscribed,  shuffle  it  into  the  company's  accounts  on 
both  sides,  the  plaintiff  is  entitled  to  ask  the  aid  of  the 
Court.  There  must  therefore  be  a  declaration,  that  the  de- 
fendants except  the  company,  are  not  entitled  to  charge  or 
debit  against  the  assets  of  theNewry  and  Armagh  Railway 
Company,  in  the  pleadings  mentioned,  the  sum  of  12,000/., 
or  any  interest  thereon,  or  any  other  sums  for  calls  or 
otherwise,  in  respect  of  the  amounts  mentioned  in  the 
subscription  contract  in  the  pleadings  mentioned  as  re- 
presenting the  sums  subscribed  for  by  the  said  defendants, 
on  their  own  individual  account.     There  must  then  be 
an  injunction  to  restrain  them  from  so  debiting  or  charg- 
ing the  assets  of  the  company,  with  liberty  to  apply ;  and 
with  that  there  remains  only  the  consideration  of  the 
costs  of  the  suit. 
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The  plaintiff's  conduct  in  the  litigation  has  been  very         iseo. 
much  objected  to  on  the  part  of  the  defendants^  not  only  as     sp^ckman 
ungracious,  but  as  improper  and  mistaken.     His  rights  v- 

as  a  shareholder  have  been  denied;  and  it  is  said  that  — 
what  took  place  upon  a  former  compromise  of  a  litigation  "  ^««<- 
with  him  ought  to  prevent  the  Court  from  allowing  him 
to  maintain  this  litigation  now.  I  have  already  disposed 
of  that  so  far  as  it  affects  the  right  of  the  plaintiff  to  a 
decree ;  but  I  now  recur  to  it  with  a  view  of  considering 
what  is  proper  to  be  done  as  to  the  costs  of  the  suit. 
The  defendants  say,  that  the  charges  in  the  bill  are  foul 
charges  of  fraudulently  deceiving  the  House  of  Lords, 
and  of  obtaining  an  Act  of  Parliament  upon  a  representa- 
tion which  was  untrue.  The  rule  of  this  Court  is,  that 
if  a  plaintiff  complains  of  a  fraud,  and  makes  foul  charges 
against  the  defendant,  which  turn  out  to  be  false,  he  ought 
to  pay  the  costs  of  the  suit  But  a  very  different  consi- 
deration arises  when,  upon  an  investigation  of  the  case, 
although  there  may  not  be  a  justification  for  the  grossness 
of  the  language  used  in  calling  the  representations  fraudu- 
lent, or  for  treating  the  matter  as  fraudulent  before  the 
House  of  Lords  on  the  subscription  contract ;  yet,  sub- 
stantially, to  my  apprehension,  the  conduct  of  the  defen- 
dants, after  the  evidence  given  by  them  in  the  House  of 
Lords,  in  their  mode  of  debiting  and  crediting  the  com- 
pany's assets  with  the  money  borrowed  and  the  money 
paid  in  respect  of  the  shares,  has  been  improper.  The 
plaintiff  cannot  jnstly  be  charged  with  having,  in  any 
undue  manner,  complained  of  that  conduct  on  the  part  of 
the  defendants  which  he  calls  a  fraud  upon  the  subscrip- 
tion contract.  The  case,  therefore,  is  one  in  which  the 
pluntiff  has  established  his  right  to  the  relief  which  he 
prays  to  the  extent  of  the  declaration  stated  above.  He 
is  entitled  to  be  paid  the  costs  of  the  suit  by  the  defen- 
dants who  are  named,  but  not  by  the  company ;  and, 
therefore,  the  proper  order  will  be  to  tax  the  plaintiff's 
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costs  of  the  suit,  including  the  costs  of  the  motion,  to 
extend  the  time  for  taking  evidence,  and  to  decree  pay- 
ment of  the  taxed  costs  by  all  the  defendants  except  by 
the  company. 


1861. 
March  Sth. 

On  an  appli- 
cation by  the 
official  ma- 
nager of  a 
company 
ordered  to  be 
wound  up,  the 
Court  refused 
to  put  in  the 
list  of  contri- 
butories,  or  to 
declare  liable 
to  contribute 
to  the  debts  of 
the  company, 
a  provisional 
director  and 
allottee  of  fifty 
shares,  who 
had  attended 
meetings  and 
taken  part  in 
the  proceed- 
ings, but  had 
never  signed 
the  subscrip- 
tion contract. 


Re  THE  WINDING-UP  ACTS.  Re  THE  HERE- 
FORD  AND  MERTHYR  TYDVIL  JUNC- 
TION  RAILWAY  COMPANY.  MAITLAND'S 
CASE. 

X  HIS  was  an  adjourned  summons  from  chambers^  and 
it  asked  for  a  declaration  that  Mr.  T.  F.  Maitland  was 
liable  to  contribute  towards  the  payment  of  certain  debts^ 
&c.,  in  the  company ;  and^  secondly ^  that  he  ought  to  be 
put  on  the  list  of  contributories  in  respect  of  the  fifty 
shares  allotted  to  him. 

In   1845,  the   railway   company   (the   Hereford   and 
Merthyr  Tydvil  Junction)  was  projected.     The  ordinary 
subscription  contract  was  prepared,  but  the  dates  were 
never  filled  in,  and  the  deed  was  never  in  fact  completed 
or  executed.     Several  gentlemen  were  mentioned  in  the 
deed,  and  published  in  the  prospectus  as  members  of  the 
provisional  committee,  and  among  them  Mr.  Maitland. 
By  that  deed  the  usual  powers  were  conferred  on  the 
directors  to  add  to  or  diminish  the  number  of  the  provi- 
sional committee  or  directors ;  to  bind  all  the  members  of 
the  conmiittee,  whether  present  or  absent ;  to  appoint  a 
chairman;  to  appoint,  suspend,  or  remove,  and  to  re-appoint 
bankers,  solicitors,  engineers,  surveyors,  clerks,  agents, 
servants,  and  workmen,  and  to  pay  and  allow  such  salaries 
and  recompenses  as  the  said  provisional   committee  or 
directors,  or  committee  of  management,  as  the  case  might 
be,  should  think  right. 
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On  the  9th  of  October,  1845,  a  meeting  of  the  pro- 
moters took  place,  at  which  it  was  resolved  that  a  com- 
mittee of  management  should  be  appointed,  and  seyeral 
persons  were  named,  among  whom  was  Mr.  Maitland. 
It  was  resolved  that  the  qualification  for  a  director  or 
member  of  the  provisional  committee  was,  that  he  should 
hold  twenty-five  shares ;  and,  as  appeared  by  the  allot- 
ment-book, fifty  shares  were  allotted  to  Mr.  Maitland. 
On  the  16th  of  October  a  meeting  was  held,  at  which  Mr. 
Maitland  presided  as  deputy-chairman,  and  as  such  signed 
the  resolutions  and  the  minutes.  On  the  29th  of  October 
Mr.  Maitland  and  the  other  provisional  committeemen 
consented  to  act.  Numerous  meetings  took  place,  at 
which  Mr.  Maitland  was  present. 

The  scheme  having  proved  abortive,  the  company  was 
ordered  to  be  wound  up,  and  five  classes  were  prepared 
of  the  persons  liable  to  contribute  to  the  debts  of  the 
company,  consisting,  in  the  events  that  happened,  of  thir- 
teen persons.  Class  4  consisted  of  the  provisional  com- 
mitteemen and  the  directors ;  but  the  Master  ultimately 
refused  to  sign  the  list,  as  the  time  for  making  out  such 
list  had  expired.  The  official  manager  subsequently  pre- 
pared a  new  list,  described  as  list  5,  of  persons  ^^  liable 
to  contribute  to  the  payment  of  the  liabilities  or  losses  of 
the  company."  On  the  21st  of  July,  1859,  the  Master 
settled  the  Ust  as  containing  the  names  of  Mr.  Maitland, 
Sir  J.  E.  Anderson,  the  Hon.  F.  Berkeley,  Lieut-Col. 
Hanmer,  Mr.  W.  A.  Hill,  and  Mr.  A.  Bethridge.  The 
debts  and  liabilities  were  then  ascertained,  and  certain 
small  sums  were  found  due,  including  a  sum  of  41Z.  2^. 
to  Messrs.  Glyn  &  Co.,  in  respect  of  cheques  signed  by 
Mr.  Maitland  and  oth^r  directors.  The  principal  claim 
was  that  of  Messrs.  Hill  &  Everill,  which  had  been  estar 
blished  against  the  company  by  an  order  of  the  Lords 
Justices,  on  the  20th  of  July,  1860,  amounting  to 
2343/.  125.  Id.     There  was  also  the  claim  of  the  official 
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manager  for  costs,  which  it  was  estimated  would  amount 
to  1000/. 

It  was  stated  that  Mr.  Maitland  was  the  only  person 
firom  whom  payment  could  be  obtained.  There  was  no 
evidence  to  show  that  Mr.  Maitland  had  made  himself 
liable  at  law  for  any  of  the  debts  other  than  the  sum  of 
41/.  2s. 

Mr.  Malins  and  Mr.  Hetherington^  for  the  official 
manager,  contended,  first,  that  Mr.  Maitland  had  made 
himself  liable  for  each  of  the  debts  by  his  personal  acts. 
His  name  appeared  in  the  prospectus ;  he  had  consented 
to  act  as  a  provisional  director;  he  had  attended  the  various 
meetings  ;  had  acted  as  deputy-chairman ;  and  had  gene- 
rally taken  part  in  the  proceedings.  It  was  submitted 
that  he  had  thereby  made  himself  liable  for  the  debts 
incurred  by  the  managing  body  during  the  course  of  such 
proceedings :    UpfiTs  ccae  {a). 

Again,  it  was  submitted  that  he  was  liable  to  be  put 
on  the  list  of  contributories  in  respect  of  the  fifty  shares 
allotted  to  him :   CarricVs  case  {b\  MorrisorCs  case  (c). 


Mr.  Baggallay  and  Mr.  Druce^  for  Mr.  Maitland,  con- 
tended that  being  an  allottee  simply  was  not  enough  to 
justify  putting  Mr.  Maitland  on  the  list.  If  the  company 
had  ever  been  formed,  and  Mr.  Maitland  had  contracted 
in  writing  to  take  shares,  it  was  admitted  he  ought  to  be 
put  on  the  list  of  shareholders.  But  neither  of  these  two 
things  had  been  shown ;  and,  if  so,  it  followed,  from  all 
the  authorities,  that  Mr.  Maitland  was  not  a  shareholder. 

It  was  not  denied  that  Mr.  Maitland  was  liable  to  be 
made  to  pay  debts  he  had  with  others  personally  incurred, 
not  as  a  shareholder,  but  as  a  private  individual ;  but  then, 
in  order  to  make  him  liable  to  pay  such  debts,  there  must 

(a)  2  Ho.  Lds.  Ca.  674.  (o)  20  L.  J.  N.  S. ;  15  Jar.  346. 

{p)  1  Sim.  N.  S.  505. 
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be  the  same  evidence  that  would  be  required  i  i  an  ac  ion 
against  him  in  a  court  of  law  by  a  cred  tor.  Until  that 
evidence  was  adduced — and  nothing  of  the  kind  had  yet 
been  shown — the  Court  could  not  declare  that  he  was 
liable. 

[They   cited.     Bright    v.     Hu1ton{a),    SpatHswoodeU 
<:ase{b\'\ 

The  Vice-Chancellor  : — 

The  first  application  was,  that  Mr.  Thomas  Fuller 
Maitland's  name  should  be  put  in  class  4,  as  being  liable 
as  the  holder  of  fifty  shares. 

If  it  had  been  necessary,  I  should  have  decided  that 
point ;  but  it  is  now  too  late,  for  the  Master  has  come  to 
a  conclusion  upon  it ;  and  I  do  not  intend  to  alter  what 
the  Master  has  decided.  The  next  part  of  the  application 
is,  that  I  should  make  an  order  at  once  on  Mr.  Thomas  F. 
Maitland  to  pay  four  or  five  debts,  in  the  aggregate 
amounting  to  a  very  large  sum,  on  the  ground  that  the 
Master  had  put  him  in  class  5,  among  several  persons 
who  are  said  to  be  liable  for  debts  of  the  company. 
But,  at  the  bar,  that  application  is  varied ;  and  I  am 
a^ked  only  to  declare  that  he  is  liable. 

I  should  not  be  justified  in  making  any  order  upon 
him  to  pay,  or  in  making  any  declaration  that  he  is  liable, 
unless  it  were  proved  to  my  satisfaction  that  those  debts 
in  particular  which  are  mentioned  in  the  present  applica- 
tion are  debts  which  at  law  or  in  equity  he  is  liable  to 
pay ;  and,  upon  looking  at  the  evidence  in  support  of  this 
part  of  the  case,  I  find  nothing  to  justify  me  in  saying 
that,  because  this  gentleman  was  upon  the  provisional 
committee,  and  did  all  that  is  alleged,  I  should  at  once 
decide,  as  by  the  verdict  of  a  jury,  that  he  employed 
Messrs.  Hill  &  Everill  or  the  engineer,  and  made  him- 
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1861.  self  legally  or  equitably  liable  for  the  entirety  of  those 

Re  The  debts. 

Acts."  ^  c*^  ^^^  nothing  to  justify  that ;  and  therefore  I  must 

HbIkpoSd  ^®^^®  ^^^^  application.     I  make  no  order  as  to  costs,  but 

AND  simply  refuse  the  application. 

MerTHTR  _,             /Y»    •    1 

TYD7IL  The  official  manager  must  have  his  costs  out  of  the 

JujrcTiow  .    . 

Railway  ^sxaxe. 

Company. 
Maitlavd's 

CA8B. 


Judgment, 


^    .  „,^  EMMET  V.  CLAEK. 

March  Utk. 

By  a  maiTiage   1  HIS  bill  WES  ffled  by  Mr.  G.  N.  Emmet,  C.  N.  A. 

fiettlement,  a  •' 

policy  and  Emmet,  and  J.  Watson,  against  the  Law  Life  Assu- 
by  assured  "  rance  Society,  praying  for  a  declaration,  that  the  power 
tofmip^u^tees  ^^  appointment  under  which  the  plaintiffs  derived  their 
on  the  trusts  title  had  been  duly  exercised,  and  that  the  plaintiffs  were 
ment,  with  duly  nominated  and  appointed,  and  qualified  to  give  a 
hurbLM^  ^^e  discharge, 
wife,  on  and         By  an  indenture  of  settlement,  dated  11th  of  March, 

after  the  death  "^  ,  ,  ^  ^ 

of  the  sur-       1835,  made  in  contemplation  of  the  marriage  of  Maria 

continuing       -^^   Stevens  and  Thomas  Brook  Bridges   Stevens,  a 

'S^wM  toerc  P^^^^y  ^^  assurance  on  the  Hfe  of  the  said  T.  B.  B. 

should  be  no  Stevens,  toirether  with  the  sum  of  1000/.  thereby  secured, 

continuing 

tru8tee,forthe  and  all  bonuses  and  other  sum  and  sums  of  money  which 

tee*  incase"'"  might  become  payable  by  virtue  of  such  policy,  were 

ihfuM  dfe'or  ^^igued  to  N.  Stevens,  S.  W.  Raymond,  S.  W.  Stevens, 

desire  to  be  and  T.  H.  Stevens,  upon  the  trusts  of  the  settlement, 

appoint  new  The  settlement  provided,  that  in  case  the  trustees  thereby 

that*the  esute  ^o^^i^ated  or  appointed,  or  any  or  either  of  them,  or  any 

should  be 

thereon  assigpiod,  so  as  to  vest  in  such  trustee  jointly  with  the  former  trustees ;  and  in  case 
there  should  be  no  former  continuing  trustee,  then  in  such  new  trustee  or  trustees  only. 
Two  of  the  trustees  being  dead,  and  two  desirous  of  retiring,  three  new  trustees  were 
appointed,  of  whom  one  being  afterwards  desirous  of  retiring,  a  new  trustee  was  appointed 
— Held,  a  Talid  exercise  of  the  power. 
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succeeding  or  other  trustees  of  the  trust  estate  and  pre-  lyj- 
mises  therein  comprised,  to  be  nominated  as  thereinafter 
mentioned,  should  happen  to  die,  or  be  desirous  to  be 
discharged  of  and  from,  or  refuse,  neglect,  or  become 
incapable  or  unfit  to  act  in,  the  trusts  or  powers  therein- 
before declared  and  contained,  or  should  go  to  reside 
beyond  seas  before  the  same  trusts  should  have  been  fully 
performed  or  satisfied,  then,  and  so  often  as  the  same 
should  happen,  it  should  be  lawful  for  the  said  T.  B.  B. 
Stevens  and  M.  A.  Stevens,  during  their  joint  lives, 
and  after  the  decease  of  either  of  them,  for  the  sur- 
vivor of  them  during  his  or  her  life,  and  after  the  decease 
of  such  survivor  of  them,  for  the  surviving  and  continu- 
ing or  other  trustee  or  trustees  of  the  said  trust  estate 
and  premises ;  or  in  case  there  should  be  no  continuing 
trustee,  then  for  the  retiring  trustee  or  trustees,  in  case 
the  trustees,  or  either  of  them,  should  die,  or  be  desirous 
of  being  discharged,  by  any  deed,  &c.,  to  nominate  or 
appoint  any  other  person  or  persons  to  be  a  trustee  or 
trustees,  in  the  place  or  stead  of  the  trustee  or  trustees 
so  dying,  &c. ;  and  that  when  and  so  often  as  such  new 
trustee  or  trustees  should  be  appointed  as  aforesaid,  all 
the  trust  estate  and  premises  should  be  thereupon  con- 
veyed, transferred,  assigned,  and  assured  respectively,  in 
such  manner  as  that  the  same  might  be  legally  and  efiec- 
tually  vested  in  the  newly-appointed  trustee  or  trustees, 
jointly  with  such  former  trustees  as  should  be  living  and 
continuing  to  act ;  and  in  case  there  should  be  no  former 
continuing  trustee,  then  in  such  new  trustee  or  trustees 
only,  upon  and  for  the  trusts  thereinbefore  declared  of  and 
concerning  the  same,  or  such  of  them  as  should  be  then 
subsisting  undetermined,  or  capable  of  taking  effect, 
and  that  such  new  trustee  or  trustees  might  in  all  things 
act  in  the  execution  of  the  trusts  and  powers  therein 
declared  and  contained,  as  fully  and  effectually  as  if  he 
or  they  had  been  originally  by  that  indenture  appointed, 

VOL.   III.  i> 
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and  as  the  trustee  or  trustees  in  or  to  whose  place  he  or 
they  should  come  or  succeed^  could  or  might  have  done 
under  or  by  virtue  of  those  presents. 

The  marriage  took  effect^  and  Mr.  N.  Stevens  and  Mr. 
Baymond  died,  leaving  surviving  Mr.  T.  H.  Stevens  and 
Mr.  S.  W.  Stevens,  who  in  1858  became  desirous  of  re- 
tiring from  the  trust.  By  a  deed,  dated  the  5th  of  August, 
1858,  reciting  the  death  of  the  two  trustees  and  that  the 
two  latter  gentlemen  were  desirous  to  be  discharged,  the 
husband  and  wife,  in  exercise  of  the  power,  nominated 
Mr.  G.  N.  Emmet,  Mr.  C.  H.  Emmet,  and  Mr.  Dowling, 
to  be  trustees,  in  the  room  of  the  four  original  trustees ; 
and  the  trust  estate,  consisting  of  the  policy  and  the 
money  assured  thereby,  were  assigned  to  the  trustees 
upon  the  trusts  of  the  settlement.  By  an  indenture, 
dated  the  27th  of  December,  1859,  reciting  that  the  said 
Dowling  was  desirous  of  being  discharged,  the  husband 
and  wife  nominated  John  Watson  to  be  a  trustee,  in  the 
room  of  the  said  Dowling,  and  the  said  policy  and  monies 
were  assigned  to  the  trustees. 

In  May,  1860,  Mr.  T.  B.  B.  Stevens  died,  and  the 
monies  assured  by  the  policy  became  payable;  but  on 
the  trustees  applying  for  payment  of  the  policy,  and 
about  373/.  for  bonuses,  an  objection  was  taken,  that  the 
appointment  of  the  trustees  had  not  been  a  valid  exercise 
of  the  power,  and  that  consequently  they  could  not  give 
a  valid  discharge. 


Argument » 


Mr.  Malms  and  Mr.  Daly^  for  the  plaintiffs,  contended 
that,  on  the  true  construction  of  the  deed,  the  appoint- 
ment of  one  trustee  would  be  a  valid  exercise' of  the 
power.  But,  even  if  the  language  were  less  favourable 
to  that  construction,  there  was  no  obligation  on  the 
donees  of  the  power  to  appoint  four  trustees  to  discharge 
the  trust. 
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In  AHller  v.  Priddon  {a\  the  appointment  of  one  trustee 
only,  the  original  number  hairing  been  two,  was  held 
valid  on  appeal. 

[The  cases  of  Meinertzhagen  v.  Dams  {b)  and  Pool 
Bathurst  Estate  (e)  were  referred  to.  See  also  Hubne 
▼.  Hubne  (d)y  and  Fagg*8  Trust  (e).'\ 
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Mr.  Bacon  and  Mr.  Faber,  for  the  Law  Life  Assurance 
Society,  contended  that  the  appointment  of  the  trustees 
was  invalid.  Originally  there  were  four  trustees ;  and 
in  Meinertzhagen  v.  Davis  (/),  Vice-Chancellor  Knight 
Bruce  laid  down  as  the  rule,  that  there  ought  to  be  an 
adherence  to  the  original  number  of  trustees  where  new 
trustees  were  appointed. 

In  Ex  parte  Dcmes  (g)y  the  appointment  of  more  than 
the  original  number  was  held  to  be  invalid. 

[  The  Earl  of  Lonsdale  v.  Beckett  (ft),  was  also  cited.] 


The  Vice-Chancellob  : — 

Cases  may,  and  do,  though  not  firequently,  occur,  in 
which  the  trust  deed  constituting  the  trust,  and  appoint- 
ing a  certain  number  of  persons  as  trustees,  expressly 
provides  that  the  original  number  shall  be  kept  up. 

There  are  also  cases,  and  the  defendants  contend  that 
this  is  one,  in  which,  from  the  language  of  the  deed,  it  is 
to  be  implied  that  the  intention  was  always  to  keep  up 
the  original  number  of  trustees.  In  this  case  there  were 
originally  four  trustees.  The  question  is,  whether  the 
appointment  of  three  trustees  to  take  the  place  of  four,  by 
those  who  have  the  power  of  nominating  trustees,  is  valid. 
I  can  find  nothing  to  show  an  intention  that  the  trustees 


Judgment* 


(u)  1  De  6.  M.  &  G.  335. 
(»)  1  CoU.  C.  C.  345. 
le)  2  Sm.  k  0. 169. 
(<Q  2  M.  &  K.  682. 


(e)  19  L.  J.  Ch.  175. 
(J)  1  Coll.  C.  C.  346. 
ig)  2Y.k  C.  468. 
(h)  4  De  G.  &  S.  73. 
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should  always  be  four  in  number,  excepting  the  single 
circumstance  that  four  trustees  were  appointed  by  the 
deed.  The  criticism  of  Mr.  Daly  upon  the  language  of 
the  instrument,  in  a  great  degree  justifies  his  view,  that 
the  language  will  bear  the  construction  that  even  one 
trustee  might  be  appointed,  and  that  not  merely  in  a  case 
where  there  is  only  one  vacancy. 

If  the  language  will  bear  such  a  construction,  it  is 
sufficient  to  support  the  view  for  which  the  plaintiffs 
contend.  I  should  much  regret  if  I  were  forced  to  arrive 
at  a  contrary  conclusion,  because,  if  the  real  force  and 
effect  of  what  has  been  done  is  considered,  there  is  no  sub- 
stantial ground  upon  which  it  can  be  said  thttt  the  three 
trustees  who  have  been  nominated  and  appointed,  and  to 
whom  the  property  has  been  conveyed,  cannot  give  a  com- 
plete and  absolute  discharge  for  the  money.  The  question 
raised  by  this  biU  is,  whether  the  trustees  so  appointed 
can  give  a  valid  discharge.  The  defendants'  counsel 
were  compelled  to  admit,  that  by  the  operative  part  of 
the  instrument,  the  two  surviving  trustees,  who  clearly 
had  the  whole  estate  vested  in  them  by  the  words  of  grant, 
transferred  the  whole  estate  to  the  three  trustees.  It  is 
impossible  to  contend  that  they  did  not.  But,  if  so,  it 
follows  that  the  three  trustees  in  whom  the  property  was 
vested  have  the  legal  estate. 

It  is  said,  however,  that  they  could  not  have  it,  because 
they  were  not  properly  nominated.  But  a  question  as  to  a 
power  of  nominating  a  person  to  whom  a  conveyance  may 
be  made,  is  a  very  different  one  from  that  which  arises  in 
a  case  where  the  power  is  coupled  with  a  direction  that 
the  person  having  it  may  be  one  of  the  new  trustees. 
There  is  nothing  in  the  language  of  this  instrument  that 
makes  it  imperative  to  have  always  four  trustees ;  and, 
having  regard  to  the  practical  operation  of  an  instrument 
of  this  kind,  it  is  quite  plain  that  the  trusts  could  not  be 
conveniently  executed  if  it  were  required  that  there  should 
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be  always  four  trustees.  On  these  grounds^  the  Court  must 
hold  that  the  defendants  are  bound  to  pay  this  money  to 
the  three  trustees  who  were  appointed  by  the  instrument 
stated  in  the  bill^  and  who  are  fully  empowered  to  give  a 
Talid  and  effectual  discharge. 

On  the  question  of  oosts^  I  have  considered  what  sort 
of  liability  the  defendants  could  have  incurred  if  they 
had  paid  the  money ;  and  the  more  the  matter  is  consi- 
dered, the  more  clearly  does  it  appear  that  the  receipt  of 
these  three  trustees  could  never  have  been  questioned  in 
any  way.  The  estate  is  vested  in  them  as  trustees  for  all 
purposes ;  and,  as  the  defendants  have  failed  in  the  litiga- 
tion which*  they  provoked,  the  usual  result  must  follow. 
The  declaration  will  therefore  be,  that  the  three  trustees 
have  power  to  give  a  valid  discharge,  and  that  their  costs 
must  be  taxed  and  paid  by  the  defendants. 
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CUNNINGHAM  v.  BUTLER. 


March  ISM. 
April  I9th. 


Where  a  tes- 
tatrix **  gave 
all  those  her 


i  HIS  was  a  special  case  for  the  opinion  of  the  Court. 
The  questions  raised  were : — 

1.   Whether  or  not  anything  more  passed  by  the  said  freehold 

devise  upon  trust  in  the  said  will  of  the  said  testatrix  tenements, 

Sarah  Goodwin,  than  the  said  Louses  which,  at  the  date  ^J^^J^ 

of  her  esid  will,  were  erected  or  were  in  course  of  erec-  called  West 

,  ,  1  •    J  •  J   J  V       Cliff,  with  the 

tion,  and  were  then  used  or  occupied  or  intendea  to  be  appnrtenancee 

used  or  occupied  as  lodging-houses  ?  longing,  si- 

tuate at  West 
Gowes,  and  now  used  as  lodging-houses ;  "  and  in  a  codicil  referred  to  the  same  property 
as  her  estate,  called  West  Cliff,  at  West  Cowes — Held,  sufficient  to  pass,  besides  the 
lodging-houses,  other  houses,  of  which  some  were  unfinished ;  and  also  certain  plots  of 
ground,  together  with  the  site  of  a  private  road  and  of  a  church,  then  building,  and  the 
advowson,  all  known  as  the  West  Cliff  estate. 


Statement. 
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^^'  2.  Whether  or  not  the  said  messuage  called  Grove 

CuNKiMOHAM  House^  otherwlse  Cliff  House>  and  the  said  adyowson, 
Bu^LBR.  ^^  ^^  fields  and  pieces  of  land,  demised  or  intended 
to  be  demised  on  building  leases  and  otherwise  as  afore* 
said,  and  all  other  the  hereditaments  of  or  to  which  the 
testatrix  was  seised  or  entitled  at  the  respective  dates  of 
the  will  and  codicil,  and  generally  known  as  West  Cliff 
or  West  Cliff  estate,  or  any  or  which  of  the  said  heredi- 
taments, passed  under  the  said  devise  ? 

Sarah  Goodwin,  late  of  West  Cowes,  in  the  Isle  of 
Wight,  by  her  will,  dated  November  17th,  1831,  made 
the  following  disposition : — '^^  I  direct  all  my  just  debts, 
funeral  and  testamentary  expenses,  to  be  fully  paid  and 
satisfied  by  my  executors  hereinafter  named,  as  soon  as 
convenient  after  my  decease.  I  give,  devise,  and  bequeath 
unto  my  brother  William  Bennett,  and  my  son-in-law 
the  Rev.  Maximilian  Geneste,  and  the  survivor  of  them, 
and  the  heirs,  administrators,  and  assigns  of  such  survivor, 
all  that  and  those  my  fireehold  messuages  or  tenement, 
hereditaments,  and  premises,  with  the  appurtenances 
thereto  belonging,  called  West  Cliff,  situate,  lying,  and 
being  at  West  Cowes  aforesaid,  and  now  used  or  occupied 
as  lodging-houses,  upon  trust  to  receive  the  rents,  issues, 
and  profits  of  my  said  freehold  messuage  and  premises 
during  the  life  of  my  dear  daughter  Sarah  Geneste,  wife 
of  the  said  Maximilian  Geneste,  to  pay  the  same  to  or 
for  the  benefit  of  her,  my  said  daughter,  or  to  permit  and 
suffer  her,  or  her  said  husband,  or  her  and  their  assigns, 
to  receive  the  same  for  and  during  the  term  of  her  natural 
life,  and  to  and  for  her  and  their  use  and  benefit ;  and  in 
case  my  said  daughter  should  die,  leaving  the  said  Maxi- 
milian Geneste  her  surviving,  then  upon  trust  to  pay 
one-third  part  or  share  of  the  said  rents,  issues,  and  profits 
of  my  said  freehold  messuages  and  premises  unto  the  said 
Maximilian  Geneste,  or  his  assigns,  for  and  during  the  term 
of  his  natural  life,  and  to  and  for  his  own  use  and  benefit. 
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And  88  to  the  remaining  two-third  parts  or  shares  of  the         i^^- 
8ud  rents^  issues,  and  profits  of  my  said  freehold  mes-  cdnnirohav 
suage  and  premises,  to  stand  possessed    thereof  upon      buti.br. 
trust  to  or  for  the  benefit  of  the  children  of  my  said         """ 
daughter  Sarah  Geneste,  and  to  be  divided  equally  be- 
tween them,  if  more  than  one ;  but  if  but  one  child,  then 
to  such  child  only  for  and  during  the  life  of  the  said 
Maximilian  Geneste.     And  from  and  after  the  death  of 
the  said  Maximilian  Geneste,  in  case  he  should  survive 
my  said  daughter,  then  I  give  and  devise  my  said  freehold 
messuage  or  tenement,  hereditaments,  and  premises,  with 
the  appurtenances  thereunto  belonging,  and  the  rents, 
issues,  and  profits  thereof,  unto  my  said  trustees,  or  the 
survivor  of  them,  his  heirs,  executors,  administrators,  and 
aasigns,  upon  trust  for  the  child,  if  only  one,  and  if  more 
than  one,  then  for  all  the  children  of  my  said  daughter 
Sarah  Geneste  equally  to  be  divided  between  or  amongst 
them,  share   and  share  alike,  as  tenants   in   common." 
After  frirther  provisions  and  bequests,  the  will  proceeded 
thus : — ^'  And  as  to  all  the  rest,  residue,  and  remainder 
of  my  estate  and  effects  whatsoever  and  wheresoever, 
both  real  and  personal,  not  by  me  already  disposed  of, 
after  and  subject  to  the  payment  of  my  just  debts,  lega- 
cies, frineral  expenses,  and  the  charges  of  proving  this 
my  will,  I  give,  devise,  and  bequeath  the  same  and  every 
part  thereof  unto  my  said  daughter  Sarah  Geneste,  her 
heirs,  executors,  administrators,  and  assigns,  according  to 
the  nature  and  quality  thereof  respectively,  and  to  and  for 
her  and  their  own  use,  benefit,  and  disposal  absolutely." 
E.  Bennet  and  M.  Geneste  were  appointed  executors. 

At  the  date  of  her  will,  the  testatrix  was  possessed  of 
several  freehold  houses,  generally  known  as  the  West 
Cliff  or  Cliff,  or  the  West  Cliff  estate,  and  situate  at 
West  Cowes,  and  were  as  follows : — 

A  parcel  of  land,  sold  in  1832  by  the  testatrix  to  a 
Mr.  Cass. 


statement. 


40  CASES  IN  CHANCERY. 

1861.  A  piece  of  land,  held  by   Simon  Halliday  from  the 

CuvNiNOHAM  testatrix's  executors  on  a  building  lease  for  ninety-nine 
Bu^LBR       years  from  March,  1827,  determinable  on  lives  and  re- 
newable on  payment  of  a  fin6,  at  a  ground-rent  of  45/. 
per  annum ;  on  which  piece  of  land  a  dwelling-house  had 
been  erected,  now  in  the  occupation  of  Lady  Cosway. 

Thirdly,  eight  dwelling-houses,  known  by  the  names  of 
Trafalgar  House,  Adelaide  Villa,  Avening  Villa,  Belmore 
House,  and  four  cottages,  which,  prior  to  the  date  of  the 
testatrix's  will,  had  been  fiirnished  in  order  to  being  let 
as  lodging-houses  (Adelaide  Villa  was  in  testatrix's  own 
occupation). 

Fourthly,  two  messuages,  called  Cambridge  House  and 
Grove  House,  or  West  Cliff  House,  and  a  cottage  (all  in 
the  course  of  erection),  plantations,  and  grounds  with  two 
ice-houses  thereon  let  separately,  four  fields  let  to  a  Mrs. 
Harris,  a  private  road  and  a  piece  of  land  next  the  sea. 

Fifthly,  a  piece  of  land  comprised  in  the  West  Cliff 
estate,  on  which  a  church  was  then  in  the  course  of 
erection  by  the  testatrix,  and  which  was  subsequently 
endowed  by  her. 

The  testatrix,  by  her  codicil,  dated  Noveinber,  1833, 
proceeded  as  follows : — "  Whereas  I  have  in  and  by  my 
will  given  and  bequeathed  to  my  son-in-law,  the  Rev. 
Maximilian  Geneste,  in  case  he  should  survive  my 
daughter  Sarah  Geneste,  one-third  part  of  the  rents, 
issues,  and  profits  of  my  freehold  messuage  or  tenement, 
hereditaments,  and  premises,  called  West  Cliff,  situate 
and  being  at  West  Cowes  aforesaid,  for  and  during  the 
term  of  his  natural  life;  and  having  since  the  making 
such  will  otherwise  provided  for  my  said  son-in-law,  in 
lieu  of  the  rents,  issues,  and  profits  of  my  said  freehold 
estate,  in  case  he  should  survive  my  said  daughter,  now  I 
do  hereby  revoke  and  make  void  such  Bequest  to  my  said 
son-in-law  of  the  rents,  issues,  and  profits  of  my  said 
freehold  estate,  in  case  he  should  survive  my  said  daugh- 
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ter,  and  do  hereby  bequeath  the  whole  of  the  said  rente,         I86i 
issues,  and  profits  of  my  said  estate,  after  the  death  of  Cunkingham. 
my  said  daughter,  to  the  trustees  named  in  my  said  will,      butlbb. 
or  to  the  trustees  acting  under  the  same,  upon  the  same     „  ' 
trusts  as  I  have  in  and  by  my  said  will  directed  the  two- 
thirds  of  such  rents,  issues,  and  profits  of  my  said  estate 
for  the  benefit  of  the  child  or  children  of  my  said  daughter 
Sarah  Geneste,  during  the  life  of  the  said  Maximilian 
Geneste,  and  under  the  same  provisions  and  powers  in 
case  of  his  death." 

The  testatrix  died  on  the  9th  of  January,  leaving 
M.  G.  Geneste  her  heir-at-law,  who  claimed  to  be  enti- 
tled to  parts  of  the  real  estate  as  undisposed  of. 

In  the  events  that  happened,  questions  arose  as  to  what 
passed  under  the  will ;  the  trustees  contending  that  there 
passed  to  the  trustees  of  the  testatrix's  will  only  so  many 
of  the  lodging-houses  as  at  the  date  of  the  will,  or  at  most 
at  the  date  of  the  codicil,  were  then  actually  erected  or  in 
ihe  course  of  erection,  with  the  ground  and  buildings 
appertaining  to  them ;  and  that  the  house  called  Grove 
House,  with  the  lodge,  plantations,  and  grounds  belonging 
thereto,  and  the  advowson  of  the  church,  and  the  fields 
above  mentioned,  and  also  the  pieces  of  land  demised  or 
agreed  to  be  demised  in  building  leases,  did  not  pass  by 
the  will  of  the  testatrix. 

The  defendants  were  the  other  children  of  Sarah 
Geneste;  and  their  assigns  and  mortgagees  contended 
that  the  devise  to  the  trustees  was  sufiicient  to  include 
Grove  House,  otherwise  West  Cliff*  House,  the  advowson, 
the  several  fields,  pieces  of  land,  and  all  other  the  here- 
ditaments to  which  the  testatrix  was  seised  or  entitled  at 
West  Cliff  at  the  time  of  making  her  will  and  codicil 
respectively,  and  which  were  then  known  by  the  name 
generally  of  West  Cliff,  or  the  West  Cliff  estate.  ^ 

It  appeared  from  the  evidence,  that  the  will  and  codicil 
contained  several  interlineations  which  were  not  attested. 
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1861.  Mr.  Malins  and  Mr.  J.  N.  Higgins  appeared  for  the 

cuNKiNGHAM  plaintiffs. 


V. 

Butler 


Mr.  Murray  appeared  for  the  other  parties^  and  cited 
Argument.      Goodtitle  V.  Southern  (a).  Stone  v.  Greening  (i),  Down  v. 
Down  (c).  Hall  v.  Fisher  (rf). 


Judgmmt* 


The  Vice-Chancbllor  : — 

When  the  testatrix  uses  the  words,  **  all  those  my  free- 
hold messuage  or  tenement,  hereditaments,  and  premises, 
called  West  Cliff,"  she  uses  language  sufficiently  com- 
prehensiye  to  pass  the  whole  of  her  estate  at  West  Cliff, 
including  the  land  and  houses  and  the  adyowson. 

It  is  an  established  rule  of  construction,  that  clear  words 
of  general  import  are  not  to  be  cut  down  on  mere  implica- 
tion arising  from  the  use  of  subsequent  words. 

Both  the  questions  must,  therefore,  be  answered  in  the 
affirmative.  The  costs  of  all  parties  to  be  paid  out  of  the 
estate. 


Feb  nth         TOWLE  V.  THE   NATIONAL   GUARDIAN 
\^th\\^h.  ASSURANCE  SOCIETY  (A 

AprU  20/A.  ^  ^ 

A  policy  1  HIS  bill  was  filed  by  the  plaintiffs,  as  sureties  of  one 

Mwpantee  the  John  Roberts,  the  collector  of  assessed  taxes  for  Salford, 
honesty  of  a      acainst  the  National  Guardian  Society  and  the  Albert 

tax-coUectori     ^  ^ 

stated  to  be      Assurance  Company,   for   the  purpose   of  obtaining   a 

based  on  a 
dedaration, 

signed  by  the  collector,  which  consisted  of  answers  made  bond  fide,  in  part  incorrect,  but 
sabstantially  correct,  to  questions  proposed  by  the  society,  and  signed  by  the  applicant  and 
by  the  oTerseers,  bat  not  by  the  Commissioners  of  Taxes,  the  real  employers — Held  Talid. 
Distinction  between  a  mere  declaration  and  a  warranty.    Anderson  v.  Fitzgerald  (f), 

observed  on* 

(a)  1  M.  &  S.  209.  (e)  In  this  case  the  Lords  Jns- 

{b)  13  Sim.  390.  tices  differed  with  His  Honoar, 

{c)  7  Taant.  343.  and  reversed  the  decree. 

(d)  I  Coll.  47.  if)  4  Ho.  Lds.  Ga.  484. 


CASES  IN  CHANCERY. 


43 


declaration,  that  both  societies  were  liable  to  pay  the 
plaintiflfe  the  sum  of  654/.  ISs.  ItL,  and  the  costs  of  the 
sait,  and  any  other  costs  or  losses  occasioned  to  them  by  the 
defalcations  of  Roberts,  not  exceeding  in  the  whole  1000/L 
upon  all  the  subscribed  capital,  funds,  and  other  effects, 
of  the  defendants,  the  National  Society,  in  existence  at 
the  date  of  tiie  policy,  or  subsequentiy  acquired  by  the 
society,  and  also  upon  the  subscribed  capital,  funds,  and 
other  effects,  of  the  defendants,  the  Albert  Company, 
and  that  such  defendants  might  be  ordered  to  pay  such 
sums  to  the  plaintiffs,  or  in  default  for  a  sale. 

In  the  year  1853,  John  Roberts  was  appfbinted  the 
collector  of  taxes  for  Salford,  and  he  and  the  plaintiffs 
executed  a  bond  for  1000/.  to  the  commissioners  for  the 
diyiaion  of  Manchester,  for  the  honesty  of  the  said  John 
Roberts,  and  for  the  due  performance  of  his  duties. 
Roberts,  in  pursuance  of  a  preyious  agreement  with  two 
sureties  to  do  so,  effected  the  policy  in  question  with 
the  National  Guardian  Assurance  Society,  of  Moorgate 
Street,  London,  at  their  branch  office  in  Manchester. 

On  the  application,  a  paper,  containing  certain  ques- 
tions, was  given  to  the  applicant,  to  be  filled  up  and 
signed  by  the  applicant  and  employer. 

Questions  to  which  answers  are  required  botii  from  the 
applicant  and  employer : — 

Q.  Whetiier  the  amount  required  is  the  only  security; 
if  not,  what  other  sum  ? 

A,  The  only  security. 

Q,  The  largest  sum  at  any  time  to  be  held  in  his  hand, 
andforhowlongatime? 

A»  From  lOOL  to  200/.;  not  longer  than  a  week. 

Q.  The  checks  used  to  secure  accuracy  in  his  ac- 
counts? 

A»  Checked  weekly  by  surveyor  of  taxes. 

Q.  Whether  tiie  balance  agreed  at  every  such  period 
will  be  then  paid  over  ? 
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A.  Yes. 

Q.  Whether  his  capability  of  settling  such  balance 
will  be  occasionally  tested  by  his  employer  ? 

A.  Yes. 

I  hereby  declare  that  the  above  answers  contain  the 
truth,  without  any  mental  reservation  whatsoever  in  any 
part. — John  Roberts. 


The  paper  was  not  signed  by  the  commissioners  of 
taxes,  but  by  Mr.  Owens,  the  overseer,  who  was  described 
as  the  employer. 

The  society  having  agreed  to  grant  the  policy,  on  the 
3rd  of  September,  1853,  Roberts  paid  to  the  Manchester 
agent  of  the  society  the  sum  of  10/.,  and  thereupon 
received  from  him  a  receipt,  signed  by  the  London 
secretary,  and  shortly  after,  the  policy,  which  was  in  the 
following  form : — 


"  Guarantee  Policy.     No.  1322.     1000/. 

"  National  Guardian  Assurance  Society.  Completely 
registered.     No.  1322,  &c 

"  Whereas  the  Commissioners  of  Assessed  Taxes,  No. 
70,  George  Street,  Manchester,  have  agreed  to  receive 
and  take  into  their  employ  John  Roberts,  of  93,  Stephens 
Street,  Salford,  Manchester,  as  the  collector  of  the  said 
commissioners  of  taxes,  upon  condition  of  the  said  John 
Roberts  procuring  a  guarantee  to  the  amount  of  1000/. 
against  any  such  loss  as  hereinafter  mentioned:  and 
whereas  the  said  John  Roberts,  in  performance  of  the 
said  condition,  and  with  the  approbation  of  the  said 
commissioners,  has  agreed  with  the  National  Guardian 
Assurance  Society  for  the  grant  to  the  said  John  Roberts 
of  this  present  policy  of  guarantee ;  and  as  the  basis 
thereof,  the  said  John  Roberts  has  deposited  at  the  office 
of  the  said  society,  at  No.  19,  Moorgate  Street,  in  the 
city  of  London,  a  certain  statement  in  writing,  dated 
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the  llth  of  August,   1853,  and  indorsed  and  headed, 
'  Questions  to  be  answered  by  the  employer  or  proposed 
employer,  and  the  employed  or  proposed  employed,'  con- 
taining, amongst  other  things,  a  declaration,  signed  by 
himself,  of  the  truth  of  the  answers  thereby  made  or 
given  to  the  questions  therein  contained:   and  whereas 
the  said  John  Roberts,  at  the  request  of  the  said  em- 
ployers, has  paid  to  the  said  society  the  sum  of  10/.,  as 
the  consideration  or  premium  for  such  guarantee  as  is 
hereinafter  contained,  for  the  term  of  one  year,  com- 
mencing from  the  3rd  day  of  September,  1853,  and  end- 
ing on  the  3rd  day  of  September,  1854,  both  inclusive : 
now,  therefore,  this  policy  witnesseth,  that  in  considera- 
tion of  the  premises,  the  said  society  doth  hereby  agree 
and  declare,  that  during  the  term  of  one  year  so  com- 
mencing and  ending,  as  aforesaid,  and  from  and  after  the 
determination  thereof,  and  during  every  subsequent  year, 
that  tiie  society  shall  agree  to  receive  and  the  said  John 
Koberts  shall  on  or  before  the  3rd  day  of  September  in 
the  same  year  pay  to  the  said  society  the  annual  premium 
of  lOL,  the  subscribed  capital'  for  the  time  being,  and 
other  the  funds  and  property  of  the  said  society,  shall  to 
the  extent  in  the  whole  of  lOOOZ.  be  liable  according  to 
the  deed  of  settlement  and  rules  of  the  said  society  (here- 
inafter more  particularly  referred  to),  to  make  good  to 
the  said  employers,  their  representatives  and  assigns,  any 
and  every  loss  which  the  said  employers  shall  have  sus- 
tained during  the  continuance  of  this  guarantee,  in  con- 
sequence of  the  want  of  honesty  or  fidelity,  or  of  the 
wilful  or  culpable  default  or  negligence  of  the  said  em- 
ployed, in  or  in  respect  of  his  said  employment,  and  that 
payment  of  such  loss  shall  be  made  by  the  society  out  of 
the  said  subscribed  capital,  fiinds,  and  property,  if  suffi- 
cient, or  to  the  extent  to  which  the  same  shall  be  avail- 
able for  that  purpose,  under  the  proviso  hereinafter  next 
set  forth,  within  three  calendar  months  after  satisfactory 
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1R61.        proof  of  such  loss  shall  have  been  given  to  the  board  of 

TowLB       directors  of  the  said  society.     Provided  always  that  this 

.|^2         policy  shall  be  subject  to  the  rules  of  the  said  society 

National     endorsed  hereon.     .... 

Guardian 

A88URANGB        In  witucss  whereof,  the  undersigned,  being  three  direc- 

'     tors  of  the  said  society,  have,  for  and  on  behalf  of  the 

Statemmt.  ^^  society,  hereunto  set  their  hands,  and  the  said  society 
hath  set  its  common  seal,  this  26th  day  of  April,  in  the 
year  of  our  Lord,  1854. 

"  J.  Roberts. 

"  F.  GOSNELL. 

"  RowD.  Ronald.'' 

On  the  policy  the  following  was  indorsed : — 

«  The  rules  referred  to  by  the  within  policy  of  gua- 
rantee. 

"  Any  misrepresentation,  whether  arising  from  a  false 
statement,  or  from  the  suppression  of  the  truth,  or  from 
any  other  cause,  in  any  declaration,  in  consequence  of 
which  a  policy  is  granted  by  the  company,  will  render 
such  policy  void  from  the  beginning. 

"  When  the  policy  is  granted  in  consideration  of  the 
payment  of  an  annual  premium,  such  premium  must  be 
paid  within  thirty  days  from  the  day  on  which  it  shall 
become  due,  otherwise  the  policy  will  become  void; 
subject,  however,  to  a  discretionary  power  vested  in  the 
board  of  directors  within  six  calendar  months  to  revive 
such  policy,  &c.  All  claims  must  be  made  within  three 
calendar  months  after  the  death  or  termination  of  the 
engagement  of  the  party  whose  fidelity  is  guaranteed, 
and  shall  not  be  made  afterwards. 

"  When  a  liability  has  been  incurred  under  this  policy, 
the  party  entitled  to  make  a  claim  in  respect  thereof  must 
immediately,  upon  discovering  or  receiving  notice  that 
such  liability  has  been  incurred,  forward  a  written  state- 
ment of  all  the  particulars  thereof,  as  fieu:  as  he  can,  to  the 
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board  of  directors,  and  this  policy  shall  become  absolutely 
Toid  as  to  existing  and  future  liabilities  if  such  claimant 
shall  neglect  or  omit,  for  ten  days  after  making  such 
discovery  or  receiving  such  notice,  to  forward  such  state- 
ment ajB  aforesaid. 

'^  After  such  statement  shall  have  been  given  by  the 
party  entitled  to  make  such  claim  to  the  board  of  direc- 
tors, this  guarantee  shall  be  void  with  regard  to  all  acts 
or  omissions  of  the  person  whose  conduct  is  so  guaranteed 
subsequent  to  the  date  of  such  notice. 

"  In  case  the  person  whose  fidelity  is  assured  by  the 
policy  shall  die  within  thirty  days  next  after  the  premium 
in  respect  of  such  assurance  shall  have  become  due,  but 
before  payment  of  such  premium,  this  policy  shall  not- 
withstanding be  valid,  provided  the  premium  thereon  be 
paid  within  such  term  of  thirty  days." 

Simultaneously  with  the  guarantee  policy  Roberts  sur- 
rendered a  policy  he  had  on  his  own  life  in  the  Argus 
Assurance  Company  for  300/.,  and  effected  one,  as  he 
deposed,  in  the  National  Guardian  Society  for  the  same 
amount,  in  consequence,  he  deposed,  of  being  toid  that 
unless  he  insured  his  life  the  office  would  not  grant 
the  guarantee  policy.  He  duly  paid  the  premiums 
on  both  policies.  The  receipt  in  September,  1856, 
which  was  not  printed,  was  given  in  the  following  form : — 
National  Guardian  Assurance  Society,  19,  Moorgate 
Street,  London.  No.  1332, 10/.  Received  this  29th  day 
of  September,  1856,  of  the  Commissioners  of  Taxes, 
Salford,  the  sum  of  10/.,"  &c,  and  was  signed,  "  Thos« 
C.  Hill,  Agent." 

In  July,  1857,  Roberts  received  a  printed  circular 
firom  the  Albert  Company,  stating  that  the  business  of 
the  National  Guardian  Society  had  been  transferred  to 
the  Albert  Company,  and  requesting  him  to  forward  the 
policy  to  be  exchanged,  which  he  accordingly  did,  and 
received  the  following  receipt : — 
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"  19,  Moorgate  Street,  London,  S. 

"  13th  July,  1857. 

"Received  from  Mr.  John  Roberts,  policy  No. 
1319,  20,  21,  for  300/.,  to  be  exchanged  for  a  policy  in 
the  Albert  and  Times  Life  Assurance  and  Guarantee 
Company  for  the  like  amount     Charles  C.  Green.'' 

The  bill  alleged  that,  about  the  month  of  September, 
1857,  Roberts  attended  at  the  office  in  Manchester,  for 
the  purpose  of  paying  the  premiums,  when  he  saw  Mr. 
E.  P.  Bidder,  who  informed  him  that  the  National  Guar- 
dian Society  was  amalgamated  with  the  Albert  and 
Times  Life  Assurance  and  Guarantee  Company,  of  which 
he.  Bidder,  was  the  district  manager.  Bidder  fiirther  in- 
formed Roberts  that  the  printed  receipt  for  the  premium 
had  not  been  sent  down  from  town,  but  that  he  could 
accept  the  premium  and  give  a  written  receipt ;  but  on 
Roberts  objecting,  that  he  preferred  a  printed  receipt. 
Bidder  promised  to  write  to  the  Albert  Company,  to 
ascertain  why  the  printed  receipt  had  not  been  sent 
down,  and  asked  Roberts  to  call  again.  On  the  22nd 
Roberts  called,  and  was  informed  by.  Bidder  that  the 
Albert  Assurance  Company  had  agreed  to  continue  the 
policy,  and  had  authorised  him.  Bidder,  to  receive  the 
annual  premium,  and  to  give  a  receipt,  which  would  keep 
the  policy  alive;  and  stated  that  no  new  policy  would  be 
required.  On  this  representation  Roberts  paid  the 
premium,  and  received  from  Bidder  a  receipt  in  the  fol- 
lowing terms : — 

"  Albert  and  Times  Life  Assurance  and  Guarantee 
Company,  Branch  Offices,  65,  King  Street, 
Manchester,  22nd  Sept.,  1857. 

"  Received  from  Mr.  John  Roberts  the  sum  of  10^, 
being  the  amount  of  annual  premium  for  guarantee  of 
1000/.  with  the  National  Guardian  Assurance  Company, 
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now  amalgamated  with  the  Albert  and  Times  AsBurance 
Companies,  from  this  date  to  the  22nd  Sept.,  1857. 
**  For  the  directors, 

"  S.  P.  BiDDEB,  District  Manager." 

On  the  same  occasion  he  paid  the  premium  on  the  life 
policy. 

In  October,  1857,  the  conunissioners  of  taxes  gave 
notice,  that  there  was  a  deficiency  in  Koberts'  accounts 
of  nearly  3000/.,  but  the  amount  was  ultimately  ascer- 
tained to  be  645/.  15*.  Id.,  which  the  plaintiffs  were  com- 
pelled to  make  good.  They  immediately,  on  discovering 
the  defalcation,  sent  notice  to  the  officers  of  the  National 
Guardian  and  the  Albert  Companies,  demanding  from 
the  latter  payment  of  the  policy,  and,  their  demand  being 
refused,  ultimately  filed  this  bill. 

In  answer  to  the  plaintiffs'  claim,  the  defendants  relied 
on  two  grounds  of  defence.  First,  they  contended  that 
tibe  guarantee  policy  was  void  by  reason  of  misrepresen- 
tions  made  at  the  time  it  was  effected.  The  alleged  mis- 
representations were,  principally,  that  Roberts  would  only 
haye  from  100/.  to  200/.  per  week  at  a  time  in  his  hands, 
and  that  the  accounts  were  checked  weekly  by  the  sur- 
veyor of  taxes.  On  these  points  there  was  conflicting 
evidence.  Mr.  Nicholson,  a  former  inspector  of  taxes,  and 
Mr.  Silversides,  surveyor  of  taxes  down  till  August,  1857, 
proved  that  it  was  not  the  duty  of  Roberts  to  account 
weekly,  nor  did  he  do  so,  neither  were  his  accounts 
checked  weekly.  Mr.  Atkins,  a  former  collector  of  taxes 
for  the  same  district,  proved  that  the  practice  had  been  for 
the  collector  to  account,  and  to  have  his  accounts  checked, 
weekly. 

On  the  second  point,  the  National  Guardian  Society, 
by  their  answer,  sought  to  show  that  Roberts,  in  April, 
1856,  knew  that  the  National  Guardian  Society  had 
relinquished  the  guarantee  business ;  but  this  was  positively 
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doiied  bj  Boberta.    That,  in  the  year  1853,  Hill  was 
the  agent  for  the  National  Gruardian  Society  guarantee 
business,  and  Bidder  for  life  business  only;   that,  ac- 
cording to  their  course  of  business,  in  no  case  was  an 
agent  authorised  to  give  any  receipt  for  a  premium  except 
a  receipt  signed  by  the  secretary  or  assistant' secretary, 
and  previously  forwarded  from  town  to  the  country 
agent  for  the  purpose ;  that  in  August,  1855,  a  resolution 
was  passed  that  the  Society  should  cease  taking  guarantee 
tmsiness ;  that  from  that  time  the  Society  issued  no  more 
guarantee  policies,  or  renewed  guarantee  policies  already 
issued,  except  policies  which  were  both  policies  of  assu- 
ranceon  the  life  of  the  assured  and  guarantee  policies,  which 
could  not  be  discontinued  without  the  consent  of  the  as- 
Bured;  that  no  recdpt  was  issued  by  the  society  to  Hill, 
or  any  other  person,  for  the  premium  on  €he  policy  in 
the  bill  mentioned  as  fiilling  due  on  the  3rd  September 
1855,  or  for  any  subsequent  premium ;  nor  did  he  in  any 
way  have  any  authority  to  receive  the  same,  or  any  of 
them,  or  to  account  to  the  society  for  the  same ;  that,  to 
the  beat  of  their  belief,  in  the  latter  part  of  1856,  Hill 
absconded  considerably  indebted  to  the  society ;  that  if 
he  signed  such  receipt  as  alleged  in  the  bill,  he  had  no 
authority  whatever  from  the  society  for  so  doing,  and 
his  so  doing  was  entirely  out  of  the  usual  course  of 
business.     Such  receipt  was  not  in  the   form  of  the 
receipt  given  by  the  society,  and  they  did  not  believe 
that  it  was  printed  by  the  society. 

By  articles  of  agreement,  dated  the  4th  of  February, 
1857,  between  the  National  Guardian  Sodety  of  the  one 
part,  and  the  Albert  Life  and  Times  Assurance  Company 
of  the  other  part,  it  was  witnessed,  amongst  other  things, 
that  it  was  agreed  that  the  business  of  life  insurance  hitherto 
carried  on  by  the  society  should  absolutely  belong  to  the 
AlbertCompany  upon  and  from  the  Istof  January,  1857;  and 
the  said  company  should  be  entitled  to  all  premiums  which 
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that  should  become  due  and  payable  on  and  after  the  let       .^^ 
January^  1857,  in  respect  of  the  several  life  policies  then       Towi-i 
already  or  which  should  be  thereafter  granted ;  and  that         tkb 
the  company  should  take  upon  themselves  and  become    Q^^MiAir 
reqmnsible  for  the  payment  and  Habilitieffe  of  the  society    A»«w»A«ca 
in  respect  of  life  policies  then  already  granted,  in  all 
cases  where  the  policy  monies  should  become  payable 
by  reason  of  the  dropping  of  any  life  or  lives  on  or  after 
the  Ist  of  January,  1857,  but  in  no  other  case;  and  that 
all  other  debts  and  liabilities  of  the  society,  save  and 
except  such  liabilities  as  were  thereinbefore  agreed  to  be 
pdd  by  the  said  Albert  Company,  should  be  pidd  and 
discharged  by  the  said  National  Guardian  Society ;  and 
that  all  books,  papers,  in  the  custody  or  power  of  the 
society  relating  to  the   life   assurance  business  of  the 
society,    should,    upon  payment  of   the    consideration 
money  (13,000i)  be  delivered  over  to  oflBcers  of  the 
company. 

On  the  1st  of  January,  1857,  Mr.  Darke  became  acting 
secretary  of  the  society.  . 

On  the  3rd  and  4th  of  March,  1857,  a  resolution  was 
passed  that  the  society  be  dissolved ;  from  that  time 
Mr.  Bidder  ceased  to  be  the  agent  of  the  National  Guar- 
dian Society,  but  became  the  agent  and  district  manager 
of  the  Albert  Company. 

The  Albert  Company,  by  their  answer,  alleged  that 
Mr.  Bidder  only  accepted  the  receipt  provisionally  until 
he  beard  from  the  head  office,  and  only  in  case  the  Albert 
Company  had  any  guarantee  policy ;  that,  on  it  appearing 
there  were  none.  Bidder  had  intended  to  return  the 
premiums,  which  he  would  have  done  but  for  lEloberts 
having  absconded. 

They  denied  that  the  Companies  were  amalgamated^ 
and  alleged  that  the  Albert  Company  had  purchased 
the  life  business  of  the  National  Guardian  Society  only, 
and  at  the  time  of  the  purchase  were  not  aware  that 
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there  was  any  guarantee  business ;  thej  denied  that  they 
had  received  any  part  of  the  assets  of  the  National  Guar- 
dian Society  which  were  liable  to  pay  the  guarantee 
policies ;  that,  by  the  terms  of  the  deed,  their  liability 
was  limited  to  monies  payable  by  the  dropping  in  of  any 
life  or  lives. 

Mr.  Malins  and  Mr.  Pemberton  for  the  plaintiffs : — 
In  this  case,  it  is  proved  by  the  evidence  that  the  repre- 
sentations, which  it  is  said  are  untrue,  were  made  bondjide. 
They  were  not  a  warranty,  but  a  mere  declaration,  and 
if  inaccurate,  but  made  bond  fide^  they  would  not  vitiate 
the  policy.  In  the  case  of  Benham  v.  The  United  Gua- 
rantee and  Life  Assurance  Company  {a)^  a  very  similar 
question  arose.  The  person  whose  character  was  gua- 
ranteed was  secretary  to  the  Marylebone  Literary  Insti- 
tution ;  and  the  question  as  to  the  mode  of  conducting  the 
business  was  very  like  that  to  be  pursued  in  this  case. 
The  question  was,  "  The  checks  which  will  be  used  to 
secure  accuracy  in  his  accounts ;  and  when  and  how  often 
will  they  be  balanced  and  checked  ?  "  The  answer  was, 
**  Examined  by  Finance  Committee  every  fortnight." 
It  turned  out  that  no  such  fortnightly  examination  was 
made,  but  the  Court  of  Exchequer  held  that  the  state- 
ment was  not  a  warranty,  but  a  mere  representation, 
and  its  inaccuracy  did  not  therefore  vitiate  the  policy. 

On  the  other  point,  it  was  established  by  the  evidence 
that,  the  premium  having  being  paid  by  the  proper  agent, 
the  Albert  Society  could  not  now  object  to  discharge  the 
liability  they  had  incurred  by  their  union  with  the 
National  Guardian  Society. 

Mr.  Greene  and  Mr.  Sovihgate  for  the  National  Guar- 
dian Society: — 

It  was  beside  the  question  whether  the  state- 
ments which  it  is  admitted  were  in  fact  untrue,  were 

(a)  7  Ex.  744. 
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made  bond  fide  or  were  immaterial.     In  the  case  of  ^n- 
derson  v.  Thamton{a)y  it  was  held  that  misrepresentation        TowTx 
or  concealment  not  fraudulent  would  avoid  a  policy.     In         -,*" 
Duckett  V.    fVittiamson(b),  a  statement  untrue  in  &ct,    Natiokal 
though  not  to  the  knowledge  of  the  person  making  it,  was    AMumAiroB 
held  to  occasion  a  forfeiture  of  the  premium.     The  same     ®^^^^« 
doctrine  was  laid  down  in  Gorham  v.  Sweeting  (c),  Argummt. 

But  in  the  case  of  Anderson  v.  Fitzfferald{d),  the  doc- 
trine was  carried  somewhat  further.  The  question  arose 
on  an'appeal  from  the  Irish  Court,  which  left  to  the  jury 
to  say  whether  the  misstatements  were  material.  The 
point  arose  on  a  life  policy.  The  21st  question  to  be 
answered  was  as  follows :  ^^  Did  any  of  the  applicant's  near 
relations  die  of  constunption  or  any  other  pulmonary  com- 
plaint ?  "  Answer, "  No."  22—"  Has  the  party's  life  been 
accepted  or  refused  at  any  other  office  ?  "  **  No."  It  ap- 
peared from  the  evidence  that  two  of  the  insured's  sisters 
died  of  consumption,  aged  sixty-five  and  sixty-seven  re- 
spectively. It  was  left  to  the  jury  to  say  whether  the 
error  in  fact  was  material,  who  found  it  was  not.  By  the 
terms  of  the  policy,  any  untrue  statement  made  the  policy 
void.  At  page  509,  Lord  St.  Leonards  said,  ''the  word 
'  trae '  must  be  used  in  its  general|sen8e,jWhether  the  man 
knew  it  or  not.  It  is  beside  the  question  whether  the 
misrepresentation  is  material  or  not,  the  truth  of  it  was 
the  basis  of  the  contract." 

On  the  other  point  in  the  case,  it  was  submitted  that 
the  guarantee  policies  were  only  for  a  year.  The  society 
were  not  bound  to  renew  them,  and  had  resolved  not  to 
do  so ;  what  the  agent  did,  even  supposing  Bidder  was 
the  society's  agent  at  the  time,  was  without  authority. 

Mr.  Bacon  and  Mr.  J.  J.  Jervis^  on  behalf  of  the 
Albert  Company,   submitted    that   the    Company    had 

(a)  8  Ex.  425.  (c)  Wms.  Saund.  vol.  2  (note)  200  o,  201. 

\b)  2  Cio.  k  M.  384.  (d)  4  Ho.  Lds.  Ca.  484. 
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nothiBg  to  do  with  guarantee  policies^  and  that  the  agent 
only  accepted  the  premium  until  he  had  heard  from 
London. 

The  Vice-Chancellor: — 

This  suit  has  been  instituted  to  recoyer  the  money 
purported  to  be  secured  bj  a  policy  of  assurance  of  that 
kind  called  a  guarantee  policy. 

The  right  of  the  plaintiffs  is  disputed  on  various  grounds. 
It  has  been  argued,  that  before  the  loss  occurred  the  policy 
had  ceased  to  be  effective ;  and,  moreover,  that  it  never  was 
avaUd  policy,  because  there  was  a  misrepresentation  in  the 
written  statement  which  forms  the  basis  of  the  contract. 

If  the  defendants  could  show  that  the  policy  was  invalid 
on  the  ground  of  misrepresentation,  it  would  be  needless 
to  consider  the  other  grounds  of  defence. 

The  first  question,  therefore,  is  whether  the  defendants 
have  proved  misrepresentation.  According  to  the  terms 
of  the  proposal  answers  were  required,  not  only  from  the 
applieants  for  the  policy,  but  from  the  employers.  The 
proposal  states  that  the  employers  are  the  Commissioners 
of  Assessed  Taxes.  Instead  of  resorting  to  the  commis- 
BtCAers,  the  defendants  accept  the  answer  of  the  overseer. 
His  answer,  which  the  defendants  allege  to  be  false,  is, 
tbat  the  accounts  will  be  checked  weekly  by  the  surveyor 
of  taxes.  It  is  stated  in  the  printed  proposals  that  the 
answer  to  this  class  of  inquiries  will  be  governed  by  the 
emjdoyment.  Looking  at  the  nature  of  the  employment 
and  the  position  of  the  person  whose  answer  is  accepted,  it 
seems  impossible  to  treat  the  answer  as  a  warranty.  It  is 
a  representation  of  a  third  party  of  the  course  intended  at 
the  time.  The  evidence  of  Atkins,  who  was  the  imme- 
£ate  predecessor  of  Roberts,  proves  that  he  was  required 
to  account  for  and  pay  over  all  balances  weekly. 

In  the  present  case,  as  in  Benham  v.  United  Guarantee 


CASES  IN  CHANCERY. 


and  Life  Assurance  Company^  the  repreaentation  whieli  k 
objected  to  is  no  more  than  a  declaration  made  by  a  person 
who  is  not  a  party  to  the  contract  as  to  the  course  in- 
tended to  be  pursued  by  another  persozk  Therefore  it 
cannot  amount  to  a  warranty. 

The  case  of  Benham  y.  United  Gtuuraniee  and  Life 
Assurance  Company  is  an  authoritative  decision  on  this 
point.  None  of  the  other  cases  cited  during  the  argu* 
ment  are  inconsistent  with  it.  Policies  on  life  insurance 
and  ship  policies  are  contracts  for  security  against  losses 
to  be  incurred  under  circumstances  entirely  diffisrent 
from  the  loss  contemplated  by  this  policy. 

The  decision  of  the  House  of  Lords  in  the  case  of 
Anderson  y.  Fitzgerald  proceeded  on  the  ground  that, 
when  a  warranty  of  a  previously  existing  fact  is  part  of 
the  contract  for  life  insurance^  the  materiality  €£  the  liEUst 
is  important,  and  its  &lsehood  is  fiital  to  the  contract. 
But  in  this  case  the  representation  referring  not  to  a 
past  or  existing  state  of  things^  but  to  the  future  acta 
of  other  persons,  the  principle  of  the  decision  in 
Anderson  v.  Fitzgerald  has  no  application.  The  jefx%^ 
sentation  now  in  question  is  shown  to  have  been  fairlj 
and  honestly  made — ^to  be  substantially  correct;  and  on 
this  part  of  the  case  the  defence  seems  to  me  to  hav^ 
fidled  entirely. 

But  the  defendants  also  contend,  that  if  the  policy  waa 
valid,  it  was  only  in  its  terms  to  last  for  one  year,  aB4 
that  the  Guardian  Company  gave  suffident  notice  that  it 
was  put  an  end  to,  and  that  it  expired  in  September^i 
1856.  There  is  no  evidence  sufficient  to  support  the  case  o( 
the  defendants  on  this  point.  What  is  principally  relied 
on  by  the  defendants  as  evidence  of  notice  is  a  printed 
report  of  the  directors  of  the  Guardian  Association,  which 
is  said  to  have  been  conununicated  to  Boberts  in  Aprils 
1856.    But  Boberts  positively  denies  that  he  received 
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this  report,  and  there  is  no  sufficient  proof  that  he  re- 
ceived it.  Even  if  he  did  receive  it,  .the  sort  of  notice 
conveyed  by  such  a  document  is  much  too  vague,  and  the 
subsequent  acts  and  conduct  of  both  parties  make  it 
amount  to  nothing.  Subsequently  to  the  date  of  this 
alleged  notice,  the  agreement  was  made  between  the  two 
companies,  by  which  in  effect  the  life  policy  and  all  the 
obligations  upon  it  were  transferred  to  the  Albert  Com- 
pany. 

It  is  impossible  on  the  true  construction  of  the  contracts 

to  separate  the  life  policy  jfrom  the  policy  of  guarantee. 

The  terms  on  which  the  guarantee  policy  was  effected 

made  it  compulsory  to  effect  the  life  policy.     On  the  life 

policy  there  was  a  memorandum  indorsed,  which  stated 

its  connection  with  the  guarantee  policy.     The  contents 

of  this  memorandum  on  the  life  policy  gave  the  Albert 

Company  distinct  notice  that,  but  for  the  purpose   of 

keeping  up  the  guarantee  policy,  there  was  no  purpose 

to  be  served    to   the  person  assured    by  paying    the 

premiums  necessary  to  keep  the  life   policy   in  force. 

Therefore,   the   assignment  of   the   life   policy  to    the 

Albert  Company  and  the  entry  of  it  in  their  books 

being    notice   of  the   connection   of  the   two   policies, 

the  receipt  by  the  Albert  Company  of  the  premiums 

on  the  life  policy  was  the  receipt  of  money  which  they 

must  be  considered  to  have  known  was  paid  to  them 

with  a  view  to  purchase  the  benefit  of  both,  policies. 

If  at  the  time  of  the  last  payment  on  the  life  policy  the 

Albert  Company  considered  that  the  guarantee  policy 

had  expired,  they  were  bound  to  say  so,  having  notice  of 

the  connection  of  the  two  policies. 

It  is  admitted  that  on  the  22nd  of  September,  1857, 
the  premium  was  paid  on  the  life  policy ;  but,  according 
to  the  defendants*  case,  at  that  date  and  without  any 
notice  to  the  plaintiffs,  the  guarantee  policy  was  treated 
as  expired.     This  view  excludes  the  fact  that  authorised 
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agents    of  the   defendants    had,    with   the   knowledge        1801. 
of  the    Albert   Company,   dealt    with   the    guarantee 
policy  as  still  subsisting  and  received  premiums  upon 
it 

It  is  said  that  the  acts  of  Bidder  do  not  bind  the  defen- 
dants. But  it  is  proved  that  both  Hill  and  Bidder  were 
agents  authorised  to  receive  premiums.  Hill  was  the  Jwig^n^i 
agent  whose  name  was  on  both  the  policies.  The  pay- 
ment of  premiums  to  Hill  was  a  payment  to  an  agent 
authorised  to  receive  money. 

It  is  argued  for  the  defendants  that  Hill's  agency  was 
limited  to  exchanging  receipts  of  a  particular  form  for 
the  money.  But  unless  the  plaintiff  had  express  notice 
that  the  payment  to  the  agent  would  not  be  considered 
as    a    good   payment,    unless   the    receipt  for    it  was 

in  a  particular  form,  there  can  be  no  importance  in 

» 

the  form  of  the  receipt.  Where  the  fact  of  pay- 
ment to  the  agent  is  proved,  and  the  specific  purpose 
for  which  the  payment  was  made,  the  written  receipt 
given  by  the  agent  is  no  essential  part  of  the  evidence. 
A  receipt  in  writing  is  only  prima  facie  evidence  of 
payment,  and  is  only  taken  as  a  convenient  evidence  of 
the  fact  of  payment,  but  that  fact  may  be  proved  more 
perfectly  in  another  way. 

Generally  speaking,  whoever  deals  with  an  agent  is 
bound  to  know  the  extent  of  his  authority.  Where  there 
is  an  agency  with  authority  to  receive  money  on  behalf 
of  the  principal,  that  is  authority  enough  to  acquit  the 
person  who  pays.  No  private  arrangement  between  the 
agent  and  the  principal  as  to  the  peculiar  form  of  a  receipt 
in  writing  can  be  binding  on  a  person  who  has  no  notice 
of  the  arrangement :  nor  does  it  constitute  any  part  of 
the  extent  or  nature  of  the  authority  which  the  person 
dealing  with  the  agent  is  bound  to  know. 

On  both  the  policies  the  Guardian  Society  alone  was 
liable,  according  to  the  terms  of  the  contracts.     But  the 
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Ouardian  Society  sold  and  transferred  to  the  Albert 
Company  the  right  of  receiving  the  premiums  on  the  life 
policy.  By  the  receipt  of  these  payments  of  premium^ 
paid  for  the  specific  purpose,  the  Albert  Company  are 
bound  on  both  policies,  unless  they  can  distinctly  prove  a 
release  or  extinction  of  the  obligation  on  both. 

As  to  the  objection  by  the  Quardian  Society,  that 
notice  of  the  loss  was  not  given  to  them  within  the  time 
prescribed,  it  has  no  force.  When  the  loss  occurred,  the 
Albert  Company  was  that  with  which,  by  the  arrange* 
ment  of  the  Guardian  Society,  the  business  was  trans- 
acted, and  the  time  of  notice  to  the  Guardian  Company, 
which  had  ceased  to  transact  the  business,  became  imma- 
teriaL 

Upon  the  whole,  the  result  of  a  fair  examination  of  the 
terms  of  the  contracts  created  by  the  two  policies  and  the 
conduct  of  the  parties  seems  to  be,  that  the  plaintiff  had 
established  hie  right  to  a  decree  against  both  companies 
foK  payment  of  the  amount  secured  by  the  guarantee 
policy  and  the  costs  of  the  suit. 
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BROCK  t;.  KELLOCK 

X  HIS  bill  was  filed  to  administer  the  estate  of  Thomas 
CorraL  By  his  will,  dated  the  1st  of  October,  1825, 
Thomas  Corral  the  elder  gave  all  his  estate  and  effects 
to  trustees,  on  trust  to  pay  the  interest  and  dividends 
to  his  wife,  Elizabeth  Corral,  for  her  life,  and  after  her 
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death  on  trust  to  divide  the  same  between  his  son  Thomas 
and  his  daughter  Elizabeth,  in  equal  shares,  when  they 
should  attain  the  age  of  twenty-one  years.  The  testator 
died  in  18275  leaving  his  widow  and  two  children  him 
survivingl 

In  1841,  Thomas  Corral  the  younger  married  the  plain- 
tiff. Miss  Patey,  and  died  in  1842,  intestate,  leaving  his 
widow  enceinte,  who  gave  birth  to  a  female  infant  on  the 
22]id  of  March,  1843.  The  only  question  in  the  cause 
was,  whether  that  infant  was  or  was  not  born  alive.  It 
certainly  died  shortly  after  its  birth. 

On  the  9th  of  July,  1859,  the  widow  of  Thomas 
Corral  the  younger,  and  mother  of  the  infant,  married 
S.  Brock,  her  present  husband.  John  Kellock  was  the 
husband  of  Elizabeth  S.  Corral,  who  died  in  1851.  The 
testator's  widow  died  in  April,  1860,  and  on  her  death 
letters  of  adnunistration  of  her  estate  were  granted  to 
John  Kellock,  who  thereby  became  the  legal  personal 
representative  of  the  testator,  and  also  of  his  late  wife. 

The  plwitiff  claimed  to  be  entitled  to  the  whole  of  the 
share  of  Thomas  Corral  the  younger — that  is,  to  one 
moiety  of  the  testator's  estate — on  the  ground  that  the 
infiuit  was  bom  alive,  and  consequently  was  capable  of 
transmitting  to  her  mother  one  moiety  of  her  father's 
share.  It  was  contended  by  the  defendants  that  the  child 
was  bom  dead,  and,  therefore,  incapable  of  transmitting 
any  interest,  which  would  cut  down  the  plaintiff's  interest 
to  one  moiety  only  of  her  deceased  husband's  share.  The 
question  tumed  entirely  on  the  evidence,  as  to  whether 
or  not  the  infant  was  born  alive. 

At  the  hearing  of  the  cause  certain  inquiries  were 
directed ;  the  cause  now  came  on  for  further  considera- 
tion.    The  evidence  was  as  follows : — 

Dr.  Freeman,  the  accoucheur  who  attended  Mrs. 
Corral  in  her  confinement,  deposed  as  follows : — I  verily 
believe  the  child  was  born  alive.    When  it  was  bom  it 


59 


1861. 

Bhocx 

r. 

Kellock. 

StalemenL 


60 

1861. 
Bbook 

V, 

Kbllock. 
Statement, 


CASES  IN  CHANCERY. 

was  very  weak^  and  I  had  great  doubts  whether  I  could 
save  its  life.  When  I  believe  that  a  child  is  born  alive^ 
I  always  place  it  in  warm  water,  which  I  never  do  when 
it  is  still-born.  Believing  the  child  to  be  born  alive,  I 
placed  it  in  warm  water  according  to  my  usual  practice, 
and  used  other  means  to  sustain  its  vitality,  but  without 
success.  I  should  not  have  adopted  these  measures  had 
the  child  been  born  dead. 

On  cross-examination,  he  deposed :  It  was  Mrs.  Corral's 
first  confinement,  and  she  was  very  ill.  I  was  satisfied  that 
the  child  was  alive.  I  am  quite  sure  the  child  was  alive 
immediately  before  the  last  expulsive  effort.  I  felt  it 
move,  and  after  it  was  bom  I  felt  a  slight  pulsation  at  the 
fiinis.  It  is  not  unusual  for  a  child  not  to  cry  when  the 
labour  has  been  very  protracted.  The  child's  existence 
became  separate  from  the  mother  at  the  moment  that  I 
divided  the  funis,  and  I  felt  a  very  weak  pulsation  of  the 
funis  attached  to  the  child,  and  I  therefore  believed  it  to 
be  alive,  and  applied  methods  for  its  restoration.  I  gave 
up  all  hopes  of  saving  the  child  within  a  few  minutes,  as 
the  funis  had  gradually  ceased  to  pulsate.  This  was  soon 
after  it  was  put  into  the  bath.  When  I  am  not  satisfied 
that  a  child  is  dead,  I  usually  order  it  to  be  put  into  a 
warm  bath,  and  sometimes  even  if  it  is  still-born.  I  did 
not  notice  whether  the  eyes  were  closed  or  open,  and  I 
did  not  notice  that  the  eyes  were  very  bright  or  very 
beautiful  when  in  the  bath.  I  did  not  observe  that  the 
child  breathed  or  moved  after  it  was  bom ;  my  attention 
was  directed  to  restoring  its  vitality,  as  there  was  still  a 
feeble  action  going  on  at  its  funis.  This  feeble  pulsation 
of  the  funis  clearly  showed  circulation  was  going  on  in 
the  child  independent  of  the  mother.  Although  I  did 
not  notice  that  the  child  breathed,  I  believe  it  was  quite 
capable  of  breathing,  from  the  pulsation  which  I  felt  at 
the  funis.  I  believe  the  child  was  alive  several  minutes 
after  it  was  separated  from  its  mother,  and  that  it  died 
from  the  severity  of  the  labour. 
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Mrs.  Fowell,  widow,  who  was  present,  deposed  that 
about  half  an  hour  after  the  birth,  she  went  into  the  room 
to  which  the  child  had  been  taken.  She  found  it  was  in 
a  warm  bath ;  its  eyes  were  wide  open,  and  she  was  par- 
ticnlarlj  struck  with  their  brightness  and  beauty.  She 
remembered  calling  the  nurse's  attention  to  them.  They 
had  all  the  appearance  of  life  in  them.  She  then  be- 
lieved^ and  still  believed,  that  at  that  period  the  child  was 
alive.  She  afterwards  saw  the  child  in  its  coffin,  when 
the  eyes  were  closed. 

Mrs.  Brock,  the  mother,  said  that  the  child  was  bom 
alive,  and  up  to  the  period  of  its  birth  she  had  a  distinct 
recollection  of  having  felt  the  child  to  be  alive.  She 
believed  the  child  survived  its  birth  two  hours  or  there- 
abouts. 

On  behalf  of  the  defendant  the  following  evidence  was 
adduced : — 

Dr.  Itobert  Lee,  of  No.  4,  Savile  Bow,  physician, 
deposed,  that  having  read  Dr.  Freeman's  evidence,  he 
had  no  hesitation  in  declaring  it  to  be  his  opinion  that  in 
this  case  the  child  was  not  born  alive.  He  founded  his 
opinion  on  the  foUowing  circmnstances,  viz. : — "  According 
to  both  Scotch  and  English  law,  a  child  cannot  be  said  to 
be  bom  alive  unless  it  breathes.  If  the  Amis  of  the  child 
is  felt  pulsating  while  the  foetus  is  within  the  uterus,  that 
is  held  by  all  medical  men  to  be  a  proof  that  the  child  is 
alive  before  its  birth ;  whereas,  if  the  funis  has  ceased 
pulsating,  the  conclusion  is  that  the  child  is  dead.  The 
pulsation  of  the  funis  continuing  after  birth,  proves  that 
the  child  is  alive  in  the  same  sense  as  it  was  before  birth. 
I  mean  by  that,  that  the  child  has  a  sign  of  uterine  life 
still  extant;  but  the  pulsation  does  not  prove  that  the 
child  is  alive,  because  another  function  of  life  is  required 
to  constitute  life,  viz.,  that  of  respiration.  The  pulsation 
of  the  cord  is  a  symptom  that  there  is  that  continuing 
circulation  of  the  heart  which  has  sustained  the  life  of  the 
child  while  in  the  mother's  womb ;  but  before  a  child  can 


1S61. 


statement. 


62 


CASES  IN  CHANCERY. 


laei. 


Sintement. 


be  eaid  to  possess  independent  life  it  must  respire.  The 
circulation  of  the  heart  would  induce  respiration,  azid 
without  it  respiration  cannot  take  place.  The  circula- 
tion of  the  heart  forms  only  one  symptom  of  life, 
and  that  a  minor  symptom ;  and  respiration  must  ensue 
before  a  child  can  be  said  to  live.  The  gradual  cessation 
of  pulsation  in  the  funis  is  what  I  should  expect  to  find 
in  a  child  that  had  been  so  weakened  during  the  labour, 
as  in  this  instance,  and  shows  that  the  circulation  of  the 
heart  was  so  weak,  and  the  remains  of  uterine  life  «o 
feeble,  as  to  be  unable  to  induce  respiration*  The  heart 
may  act,  and  in  some  creatures  does  act,  many  hours  after 
it  has  been  cut  out  of  the  body,  and  although  ike  body  is 
actually  dead.  For  these  reasons,  I  say  that  circulation 
of  the  heart  is  not  alone  a  sufficient  symptom  of  life,  but 
diere  must  alao  be  Ae  essential  symptom  of  respiration 
which  Dr.  Freeman  swears  was  absent  in  this  case.  Am 
to  the  certainty  that  the  child  moved  one  minute  after  its 
birth,  it  has  always  been  held  that  the  &ct  of  uterine  life 
would  not  establish  extra-uterine  life,  especially  as  in  the 
cases  of  primiparous  females  the  labour  is  Srequ^itly  ao 
severe  that  a  child  who  is  fully  alive  so  fiu*  as  ateriiie 
life  is  concerned  is  perfectly  dead  before  its  final  expul- 
Aqu  from  the  mother.  Secondly,  as  to  there  beii^  w> 
ri^dity  of  the  body,  I  should  not  expect  to  find  ri^dity 
of  the  body  until  after  a  considerable  period  had  elapsed 
after  death.  Thirdly,  as  to  the  chest  bdng  arched,  if 
this  is  meant  to  convey  any  symptom  of  reopiraiion  after 
birth,  the  description  of  the  child  cannot  be  correct,  a«, 
if  the  child  respired  after  birth,  Dr.  Freeman  must  have 
observed  some  movement  of  its  chest,  which  he  swears  he 
did  not.  If  the  chest  was  arched  at  birth,  and  no  move- 
ment  of  the  chest  was  observed,  it  must  have  been  a  case 
when  the  child  endeavoured  to  respire  befc^e  final  expul- 
don  from  the  womb." 
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Dr.  FreemsB  crofl^-examined. — ^*  There  were  a  Turiety 
of  reasons,  besides  that  of  the  funis  having  pulsated  at 
the  time  I  divided  the  child  from  the  mother,  which  in- 
duced me  to  believe  that  the  child  was  living.     One  reason 
was,  the  certainty  that  the  child  moved  one  minute  before 
it  was  bom ;  the  great  flexibility  of  every  joint  and  part 
of  the  child,  there  not  being  the  slightest  rigidity ;  and 
the  diest  being  &lly  developed  and  arched,  which  was  a 
strong  evidence  of  its  having  breathed.     The  arching  of 
the  diest  is  always  conddered  evidence  of  the  child  having 
breathed ;  when  the  chest  is  flat,  it  is  evidence  that  the 
child  had  not  breathed.     The  child's  chest  was  arched  at 
its  birth ;  I  noticed  no  movement  of  the  chest  afterwards. 
There  was  a  marked  distinction  in  the  child's  countenance 
and  appearance  difiere&t  to  what  it  was  when  it  was 
placed  in  the  batL     I  should  not  expect  to  see  any  change 
in  a  diild  that  was  dead-bom,  but  I  diould  in  a  child 
tkat  was  bom  alive.     The  countenance  and  pulsation  in 
the  ftnb  was  an  indication  that  infant  drculation  was 
goii^  on  in  the  heart  of  the  child.     I  consider  pulsation 
one  of  the  principal  evidences  of  life.     You  could  not 
have  breath  without  circulation,  neither  could  you  have 
eontinued  circulation  without  breath  and  without  life. 
I  never  particularly  noticed  its  breathing,  but  I  had  no 
doubt  of  its  brealliing — I  mean  after  its  birth.     It  is 
asual  in  practice  to  wait  until  the  child  has  breathed, 
before  the  cord  is  divided.     I  have  no  doubt  of  the  child's 
breathing,  by  my  having  followed  my  usual  practice.'' 

Dr.  Bamsbotham,  of  Ko.  8,  Portman  Square,  physidan^ 
deposed  as  follows  :— 

*'  I  have  read  Dr.  Freeman's  evidence,  and  I  have  no 
hesitation  in  swearing  positively  that,  if  no  other  symp^ 
toms  ci  life  could  be  proved  than  those  which  had  been 
mentioned  by  Dr.  Freeman,  the  child  must  be  pronounced 
to  have  been  still-born.  I  hav^  always,  and  sliU  do,  draw 
a  great  distinction  between  intra-uterine  and  extra-uterine 
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life,  and  I  do  so  for  the  following  reasons : — ^When  a  child 
is  born,  if  living,  it  enters  on  a  new  phase  of  existence. 
The  commencement  of  the  function  of  respiration  is  uni- 
versally considered  as  heralding  the  entrance  into  life, 
and  a  child  that  has  never  breathed  is  said  to  be  still-born. 
To  constitute  a  live  birth,  then,  the  child  must  have 
respired ;  that  is  to  say,  it  must  have  taken  upon  itself 
the  performance  of  those  functions  which  will  allow  it  to 
exist  independently  of  its  mother.  I  cannot  admit  that 
a  few  feeble  pulsations  in  the  funis,  or  a  twitch  of  the 
lips,  or  even  the  movement  of  a  limb,  would  be  sufficient 
to  entitle  it  to  be  regarded  as  born  alive." 

In  reply,  an  affidavit  of  Mr.  Freeman  was  adduced,  in 
which  he  denied  that  he  had  ever  stated,  as  alleged  by 
Dr.  Lee,  that  there  had  been  no  respiration.  What  he 
had  said  was,  that  he  had  no  doubt  that  the  child  had 
breathed  aflet  it  had  been  separated  from  the  moAer. 

Dr.  Tyler  Smith,  of  No.  7,  Upper  Grosvenor  Street, 
physician,  on  behalf  of  the  plaintiff,  deposed  as  follows : — 

^^  In  my  opinion  the  fact  that  pulsation  was  observed 
in  the  funis  or  umbilical  cord  after  delivery  is  a  phy- 
siological proof  that  the  child  in  question  was  not  born 
dead.  The  pulsation  of  the  cord  proves  that  the  heart  of 
the  child  was  still  beating,  and  the  circulation,  at  least  to 
some  extent,  going  on.  This  is  wholly  incompatible 
with  death.  The  child  may  at  this  time  have  been 
dying,  but  most  certainly  it  was  not  dead.  The  action 
of  the  heart  is  at  the  foundation  of  all  other  acts  of 
vitality.  It  has  hence  been  called  by  physiologists, 
"Primum  vivens,  ultimum  moriens."  The  remarks  of 
Dr.  Robert  Lee  on  the  contraction  of  the  heart  in  the 
lower  animals,  as  fishes  and  reptiles,  after  the  removal  of 
the  organs  from  the  body,  do  not  fairly  apply  to  the  heart 
of  the  human  infant.  The  human  heart  has  never  been 
seen  to  pulsate  under  like  circumstances.  Even  in  the 
cases  referred  to,  the  contraction  of  the  heart  is  a  proof 
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tliat  vitality  is  not  extinct.  I  do  not  consider  it  likely 
that  Mr.  Freeman  was  deceived  as  to  the  pulsation  of  the 
fiinis :  the  frequency  of  the  beat  of  the  foetal  heart  is 
very  different  from  the  pulse  of  the  accoucheur.  Mr. 
Freeman  speaks  of  it  as  a  positive  fact ;  and  it  is  very 
common  for  the  heart  of  a  new-born  infant  to  beat  a  short 
time  after  birth  and  then  to  cease.  In  giving  a  certifi- 
cate of  still-birth  or  otherwise^  medical  men  or  accoucheurs 
do  not  consider  the  question  of  whether  the  child  is  legally 
alive  or  dead  at  or  after  birth.  If  a  child's  heart  should 
beat  forcibly  for  many  minutes,  if  it  gasped  and  performed 
the  movements  of  respiration  again  and  again,  yet  if  it 
died  within  a  few  minutes  after  birth,  medical  men  would 
consider  it  as  still-bom,  and  certify  accordingly.  I  believe 
there  could  be  no  question  but  that  such  a  child  would 
be  considered  as  bom  alive ;  a  distinction,  therefore,  must 
be  made  between  the  medical  and  legal  ideas  of  stiU-birth 
and  live  birth.  It  is  clear,  from  the  cases  cited  in  **  Beck's 
Medical  Jurisprudence"  to  which  I  have  referred,  that 
perfect  respiration  is  not  essential  to  legal  life ;  and  Mr. 
Chitty  appears  to  depend  more  upon  the  circulation  of 
which  the  heart  is  the  centre  than  upon  respiration  for 
its  establishment.  It  is  for  legal  authorities  to  define  the 
meaning  of  legal  life ;  but  physiologically  there  can  be  no 
question,  that  this  child  was  not  dead  or  beyond  the 
chance  of  recovery  as  long  as  the  heart  continued  beating. 
It  was  therefore  alive  at  the  moment  of  birth  and  subse- 
quently, according  to  the  testimony  of  Dr.  Freeman.  I 
submit  that  it  would  be  much  better  to  take  as  proof  of 
live  birth  a  single  vital  act,  such  as  the  beating  of  the 
heart  after  separation  from  the  mother,  which  can  hardly 
be  mistaken,  than  an  indefinite  amount  of  respiratory 
action,  which  must  always  be  doubtful  and  difficult  of 
proof  in  cases  where  the  child  dies  shortly  after  delivery." 
Dr.  Swain  Taylor,  in  a  letter  addressed  to  Dr.  Lee 
with  reference  to  this  case,  dated  the  27th  of  February 
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last^  referring  to  an  old  case  of  Fish  v.  Palmer  (a),  wrote 
as  follows : — "  Most  of  the  writers  differ  from  me,  and 
think  that  the  child  should  have  been  (in  Fish  v.  Palmer) 
pronounced  dead.  But  this  depends  upon  what  is  con- 
sidered to  be  real  and  absolute  death.  One  fizes  on  the 
cessation  of  the  action  of  the  lungs,  another  of  the  heart, 
another  of  the  muscular  contractibility.  I  am  of  opinion 
that,  in  a  case  of  this  kind,  we  should  not  affirm  that  a 
child  is  dead  in  law  until  it  is  completely  dead  in  a  physio- 
logical sense  and  all  vital  actions  have  ceased." 


Argument, 


Mr.  Bacon  and  Mr.  Karslake  for  the  plaintiffs. — This 
was  a  mere  question  of  evidence,  whether  the  child  was 
born  alive  or  dead.  All  the  evidence  proved  that  the 
child  was  born  alive ;  for  the  affidavits  adduced  on  behalf 
of  the  defendants  were  nothing  more  than  opinion.  None 
of  the  defendants'  witnesses  were  present,  or  knew  any- 
thing about  the  case  further  than  was  stated  in  \h^  plun- 
ti&'  evidence.  Against  this  was  the  opinion  of  Dr« 
Tyler  Smith.  It  was  submitted,  that  the  plaintiffs  were 
entitled  to  the  whole  of  Thomas  Corral's  share  under  his 
&ther's  will. 

[  Underwood  v.  Wing  (Ji)  was  cited.] 

Mr.  Malins  and  Mr.  Hardy  for  the  defendants. — The 
witnesses  for  the  plaintiff  depose  to  facts  upon  which  the 
scientific  knowledge  of  Drs.  Lee  and  Ramsbotham  entitled 
them  to  speak.  The  defendants  did  not  dispute  those 
facts,  but  they  depended  on  the  authority  of  the  scientific 
evidence  to  show  that  they  did  not  warrant  the  conclusion 
at  which  Dr.  Freeman  had  arrived.  Whether  the  child  was 
born  alive  in  a  legal  sense  was  a  question  of  law,  and  not 
of  fact.  In  Beck's  "  Medical  Jurisprudence,"  p.  268,  the 
rule  was  laid  down  thus :  "  There  are  two  ways  in  which 

(a)  1  Paris  &  Fonblanque,  vol.  i.      Beck's  Med.  J.  214,  7th  ed. 
2S25f  Smith's  Forensic  Medicine;  383 ;      (&)  4  De  G.  M.  Sc  0. 633. 
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ft  child  may  be  bom  aliye.  It  may  be  bom ;  the  cord  1B61. 
may  be  pulsating^  showing  that  it  is  alive ;  and  yet  it  may 
not  respire*  In  this  state  it  may  continue  for  a  sufficient 
length  of  time  to  die  from  natural  causes^  or,  in  conse- 
quence of  criminal  interference,  before  respiration  has 
commenced.  .  •  It  must  be  evident,  that  when  a  child 
is  bom  alive,  but  has  not  respired,  its  condition  is  frequently 
like  that  of  the  fcetus  in  utero.  It  lives  merely  because 
the  fietal  circulation  is  still  going  on.  In  this  case,  none 
of  the  organs  undergo  any  changes.  The  lungs  remain 
it  they  are  in  the  foetus,  and  the  organs  circulating  the 
blood  are  in  the  same  state.  If,  therefore,  it  die  before 
respiration  commence,  there  are  no  changes  which  have 
taken  place  by  which  the  fact  of  previous  vitality  could 
be  established.  This  simple  view  shows  how  impossible 
it  would  be  to  prove  that  a  child  had  been  bom  alive 
independently  of  respiration." 
[Cb.  Lm.  2  lib.  1,  629,  630(a),  was  cited.] 

The  Viob-Chancellob  : — 

The  single  question  in  this  case  is  whether  this  child  Jwigmau. 
was  bom  alive.  The  person  most  competent  to  speak 
upon  the  subject  is  Dr.  Freeman,  who  attended  as  accou- 
cheur at  the  birth,  and  who  has  given  his  evidence  upon 
oath,  three  times  over,  so  cautiously,  yet  so  clearly,  that  he 
has  established  that  this  child  was  alive,  and  not  dead,  at 
the  time  when  it  was  separated  from  its  mother. 

The  affidavits  on  the  oAer  side  are  mere  criticisms 
upon  the  sworn  statement  of  Dr.  Freeman ;  and,  whatever 
may  be  the  ingenuity  of  these  criticisms,  they  show  dif- 
ferences of  opinion  among  medical  men. 

Dr.  Lee  and  Dr.  Bamsbotham  are  of  opinion  that,  unless 
respiration,  which  is  one  of  the  vital  functions,  be  proved 
to  have  taken  place,  there  is  no  sufficient  evidence  that 
the  child  has  been  born  alive.  But  Dr.  Freeman,  Dr. 
Taylor,  and  Dr.  Tyler  Smith,  are  of  another  opinion,  and 
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upon  very  sound  grounds.  Proof  of  pulsation  and  of 
action  of  the  heart  is  much  more  easily  obtained^  and  is 
a  thing  much  more  clearly  a  subject  of  evidence^  than 
proof  of  respiration.  The  connection  between  circulation^ 
of  which  pulsation  is  evidence,  and  respiration,  is  so 
extraordinary,  as  Dr.  Freeman  has  stated,  that  even  Dr. 
Lee  and  Dr.  Ramsbotham  do  not  affect  to  controvert  that 
the  functions  of  respiration  and  circulation  must  neces- 
sarily co-exist.  But  respiration  is  a  thing  that  may  exist 
and  yet  be  extremely  difficult  of  direct  proo£ 

It  has  been  clearly  proved  in  this  case  that  this  child 
respired — that  is,  that  there  must  have  been  respiration 
during  parturition.  The  chest  was  arched,  None  of  the 
medical  gentlemen  whose  testimony  is  adverse  to  that  of 
Dr.  Freeman  affect  to  say  that  an  arched  chest  is  not  a 
clear  proof  that  respiration  has  taken  place.  They  only 
say  that  this  child  had  performed  the  functions  of  respira- 
tion during  the  period  of  parturition.  Where  is  the  evi- 
dence that  there  was  no  respiration  of  any,  the  faintest 
or  most  imperceptible  kind,  after  the  separation  of  the 
funis  ?  None  of  them  venture  to  swear  that  there  was 
no  respiration.  Dr.  Freeman,  who  speaks  with  extreme 
caution,  says  that  he  observed  no  movement  of  the  chest 
after  the  separation  of  the  funis ;  but  that  he  believed  at 
the  time  of  the  birth,  and  still  believes,  that  the  child 
was  alive,  from  the  pulsation  of  the  cord. 

It  is  said  that  the  pulsation  referred  to  by  Dr.  Free- 
man was  a  pulsation  in  Dr.  Freeman's  thumb ;  but  this 
is  no  more  than  a  conjecture  on  the  part  of  one  of  the 
witnesses,  unsupported  by  any  evidence. 

In  order  to  prove  the  existence  of  animal  life,  evidence 
of  the  performance  of  one  clear  vital  function  is  enough. 
It  is  enough  to  prove  pulsation  in  order  to  prove  the  ex- 
istence of  life ;  and  I  cannot  adopt  the  view  of  Dr. 
Lee  and  Dr.  Bamsbotham,  whose  theory  is,  that  unless 
you    have    proof   of  the    performance    of  three  fonc- 
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tions  essential  to  vitality  you  have  no  legal  proof  that 
vitality  existed.  They  say  that  respiration,  which  is 
most  difficult  to  prove,  is  a  clear  evidence  of  animal  life. 
So  it  is.  But  they  swear  also,  that,  in  the  absence  of 
clear  evidence  of  respiration,  clear  evidence  of  pulsation 
and  of  animal  motion  is  not  to  be  taken  as  proof  of  the 
existence  of  animal  life. 

The  view  taken  by  Dr.  Tyler  Smith,  in  his  affidavit, 
and  wiiich  is  in  accordance  with  the  opinion  of  Dr.  Swun 
Taylor,  mentioned  by  Dr.  Lee,  is  much  more  consistent 
with  the  principles  of  just  reasoning.  Dr.  Tyler  Smith 
says,  '^  It  would  be  much  better  to  take  as  proof  of  live 
birtli  a  single  vital  act,  such  as  the  beating  of  the  heart 
after  separation  from  the  mother,  which  can  hardly  be 
mistaken,  than  an  undefinable  amount  of  respiratory 
action,  which  must  always  be  doubtfrd  and  difficult  of 
proof  in  cases  where  the  child  dies  shortly  after  delivery.*' 
Therefore,  upon  the  whole  evidence,  I  must  hold,  that  it 
has  been  proved  satisfactorily  that  this  child  was  bom 
alive  and  not  dead. 

On  the  question  of  costs,  as  the  plaintiffs  did  not  com- 
municate to  the  defendants  the  name  of  the  accoucheur 
who  attended  Mrs.  Corral  in  her  confinement,  they 
are  not  entitled  to  their  costs  prior  to  tiie  date  of  Dr. 
Freeman's  first  affidavit.  On  the  other  hand,  as  the  defen- 
dants persisted  in  their  claim  after  that  evidence  was 
before  them,  they  ought  to  have  only  the  costs  incurred 
prior  to  that  date.  Let  both  such  sets  of  costs  be  paid 
out  of  the  whole  fimd. 
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^S'^m.  PAWLEY  v.  TURNBULL. 

Ml  by  a  con-  XhE  bill  in  this  case  was  filed  by  the  plaintiff,  a 

tractor,  al-  ^  ^  . 

legingun&ir     builder,  against  H.  B.  Turnbull  and  WiUiam  Hey,  an 

condactonthe         ...      .         ,  . .  -        -.  „ 

part  of  the       architect,  and  it  prayed  as  follows : — 

wh!^iSd8ioii      1^*-  T^*  *^®  defendant  TumbuU  may  be  decreed  to 

was  by  the       pay  to  the  plaintiff,  with  interest,  the  balance  still  due  on 

terms  of  the       r  j  r  ^ 

contract  made  the  said  2590/.,  and  the  value  of  the  extra  work  (including, 
ousted  the  ^  extra,  the  work  required  by  the  plans  and  specifications 
^d^fl^^ed  ^^)^>^®  ^^  quantities  contained  in  the  estimates),  less  the 
the  buildings,  yalue  of  the  work  Femaininff  to  be  executed  on  the  lllh 

The  Court,  on  , 

proof  of  such    of  February,  1859,  but  charging  the  defendant  with  the 

duct  d^«ed    value  of  the  building  materials  taken  by  him. 

payment  of  2nd.  That,  for  the  purpose  aforesaid,  the  yalue  of  the 

the  balance  '  r     r 

due  to  the         extra  works,  and  of  the  work  to  be  done  on  the  12th  of 

contract,  and    February,  1859,  may  be  ascertained. 

Snto^t<J5'*  3rd.  That,  if  necessary,  the  clause  whereby  the  defen- 

from  penal-      Jant  William  Hey  is  made  sole  arbitrator  under  the  con- 
ties,  declared  i      i     i       j  r  <•    i 
the  architect's  tract,  may  be  declared  not  to  lorm  part  of  the  contract 

bSading,  and  ^^  ^  ^^  binding  ou  the  plaintiff,  or  that  the  contract  may 
ordered  both     j^^  ^^  aside  or  rectified  as  far  as  respects  such  clause. 

the  defendants  ^     ^  ^^ 

(the  architect  4th.  That  the  plaintiff  may  be  relieved  from  payment 
tractingparty)  of  the  penalties  claimed  by  the  defendant,  claimed  as  pay- 
costs  of  ^e  *^^®  under  the  contract  by  reason  of  the  non-completion 
«»**•  of  the  works  before  the  30th  of  November,  1858. 

5th.  That  the  defendants,  or  one  of  them,  may  pay  the 
costs  of  the  suit. 

The  bill  stated,  that  in  July,  1858,  the  defendant 
William  Hey,  an  architect,  applied  to  the  plaintiff,  inform- 
ing him  that  he  was  employed  by  the  defendant  Turnbull 
to  erect  four  houses  at  Forest  Hill,  and  asking  the  plain- 
tiff to  make  a  tender  for  the  houses.  The  plaintiff  at 
first  declined  to  do  so,  but,  on  Hey  pressing  him,  and 
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stating  that  he  was  a  joung  man,  and  that  it  wonid  help 
him.  Hey,  in  his  profession,  sent  in  a  tender. 

The  tender  was  made  on  estimates  of  the  quantities 
supplied  in  writing  by  Hey,  at  the  plaintifPs  cost,  who 
had  not  then  been  furnished  with  a  copy  of  the  plans  or 
of  the  specifications.     Hey  represented  to  the  plaintiff 
that  he  had  had  the  quantities  taken  out  full,  meaning 
that  the  quantities  of  work  to  be  executed  in  building 
the  houses  had  not  been  understated ;  and  on  the  faith  of 
that  representation  the  plaintiff  agreed  to  tender,  and  did 
tender,  for  the  building  of  the  said  houses  at  25902., 
which  tender,  being  the  lowest,  was  accepted  on  the  29th 
day  of  July,  1858.     The  plaintiff  was  at  this  time  absent 
from  town,  in  consequence  of  inflammation  of  the  eyes, 
when  Hey  telegraphed  to  him  to  come  up  and  sign  the 
contract     The  plaintiff  accordingly  came  to  town,  when 
Hey  produced  plans  and  a  specification,  which  he  wished 
the  plaintiff  to  sign.     The  plaintiff  wished  to  take  the 
contract  to  show  to  his  solicitor,  but  Hey  assured  him 
there  was  nothing  objectionable  in  the  contract,  which 
was  in  the  common  form,  and  intimated  that,  unless  it 
were  signed,  TumbuU  would  sue  him  on  his  tender.    The 
plaintiff,  in  consequence  of  the  state  of  his  eyes,  being 
unable  to  read,  asked  Hey  what  provision  was  made  for 
disputes,  and  whether  there  was  a  proper  clause  for 
arbitration.     Hey  replied  there  was,  and  read  over  the 
clause,  but  omitted  that  part  which  constituted  Hey  the 
arbitrator.     The  plaintiff  asked  of  the  defendant  if  the 
plans  and  specifications  which  he   wished  him  to  sign 
were  in  accordance  with  the  estimates  of  quantities  on 
which  he  had  made  his  tender,  and  the  sud  William  Hey 
assured  him  they  were.     Relying  on  this  assurance  and 
statement,  the  plaintiff  signed  the  contract.     The  plain- 
tiff was  not  furnished  with  a  copy  of  the  contract  until 
September  or  October,  1858,  when,  in  consequence  of  a 
dispute,  he  applied  for  a  copy^  and,  after  some  delay^  he 
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1861.        obtained  it^  and  found,  to  his  surprise,  the  character  of 
Pawlet      the  arbitration  clause. 
TuRNBULL.        ^^®  memorandum  of  agreement  was  as  follows : — 

^^  Memorandum  of  agreement  made  and  entered  into 
the  day  of  ,  1858,  between  H.  B.  Turn- 

bull  of  the  one  part,  hop  merchant,  and  Charles  Pawley, 
builder,  of  the  other.  Whereas,  the  said  C.  Pawley 
hath  contracted  and  agreed  with  the  said  H.  B.  Turnbull 
to  do  and  perform  the  several  works  in  erecting  four 
houses,  together  with  the  drains  and  appurtenances,  at 
Forest  Hill,  in  the  county  of  Kent,  agreeably  to  and  in 
conformity  with  the  plans-  and  specifications,  and  subject 
to  the  conditions  therein  contained.  Now,  therefore, 
these  presents  witness,  that  for  and  in  consideration  of 
the  sum  of  2590/.,  hereinafter  agreed  to  be  paid  to  the 
said  C.  Pawley,  his  executors,  administrators,  or  assigns, 
he  the  said  C.  Pawley,  for  himself,  his  executors,  ad^ 
ministrators  and  assigns,  doth  hereby  promise  and  agree 
to  and  with  the  said  H.  B.  TumbuU,  his  executors  and 
administrators,  in  the  manner  following  (that  is  to  say), 
that  he  the  said  C.  Pawley,  his  executors,  administrators, 
or  assigns  shall  and  will,  in  a  good,  proper,  and  workman- 
like manner,  with  the  best  materials  and  labour  of  every 
kind,  do  and  perform  the  several  and  respective  works  in 
erecting  the  said  buildings,  and  agreeably  to  the  plans 
or  drawings  and  specifications  hereinbefore  referred  to, 
and  signed  by  both  parties  on  or  before  the  30th  day  of 
November,  1858,  subject  and  under  the  superintendence, 
and  direction,  and  to  the  entire  satisfaction  of  W.  Hey, 
architect ;  and  should  any  unsound,  inferior,  or  improper 
materials  or  workmanship  of  any  kind  or  nature  what- 
soever be  introduced  or  used  in  the  execution  of  the 
works  referred  to,  the  said  W.  Hey  shall  be  at  liberty  to 
signify  his  disapprobation  thereof  to  the  said  C.  Pawley, 
his  executors,  administrators,  or  assigns,  and  to  insist  on 
having  the  same  removed,  and  such  work  re-executed 
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with  articles,  materials,  and  workmanship  as  shall  be  fit 
and  proper  for  that  purpose ;  and  in  case  default  shall  be 
made  by  the  said  C.  Pawley,  his  executors,  administra- 
tors, or  assigns,  in  the  performance  of  such  requisition  or 
direction,  it  shall  and  may  be  lawful  to  and  for  the  said 
W.  Hey,  and  full  power  and  authority  is  hereby  given 
and  granted  to  him  for  that  purpose,  to  set  and  employ 
any  other  workmen  to  take  down,  remove,  and  carry 
away  such  unsound  and  improper  materials  and  workman- 
ship, and  to  bring  in,  provide,  fix  up,  or  finish  in  the 
place  or  stead  thereof,  such  other  articles  as  shall  be  fit 
and  proper,  and  agreeable  to  the  true  intent  and  meaning 
of  these  presents ;  and  that  the  expense  thereof  so  to  be 
occasioned  by  the  neglect  or  default  of  the  said  C. 
Pawley,  his  executors,  administrators,  or  assigns,  in  the 
performance  of  the  said  agreements,  shall  be  done  and 
paid  by  him  or  them,  and  deducted  out  of  the  amount  of 
the  contract ;  and  also,  that  it  shall  and  may  be  lawful  to 
and  for  the  said  H.  B.  TurnbuU,  or  the  said  W.  Hey,  at 
any  time  during  the  course  of  carrying  on  the  sidd 
works,  to  make  any  alterations,  additions,  or  diminutions, 
in,  to,  from,  or  about  the  same,  or  any  part  thereof,  in 
such  way  or  manner  as  they  shall  think  proper  and  con- 
venient, and  shall  in  writing  order  and  direct.  And  the 
said  C.  Pawley,  his  executors,  administrators,  and  assigns, 
shall  and  will  abide  by  and  perform  every  such  order  and 
direction ;  and  in  case  the  said  extra  works  or  alterations 
are  likely  and  probable  to  take  up  a  longer  time  to  finish 
and  complete  the  same  than  the  30th  day  of  November, 
1858,  the  same  shall  not  in  any  wise  vitiate  or  annul  this 
contract,  or  render  the  same  void  in  any  respect,  but  an 
extension  of  time,  at  the  rate  of  one  day  for  every  ten 
pounds'  worth  of  work  so  altered  or  added,  shall  be  made 
and  allowed  to  the  said  C.  Pawley,  his  executors,  adminis- 
trators, or  assigns,  in  respect  of  the  same.  And  if  it 
shall  happen  that  the  said  intended  works,  or  any  part 
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thereof^  together  with  such  alterations,  additions,  or 
diminutions  as  may  be  made  as  aforesaid,  are  not  com- 
pleted and  finished  on  or  before  the  said  30th  daj  of 
November,  1858,  or  within  so  many  days  after  that  date 
as  the  same  shall  amount  to,  the  same  being  calculated  at 
the  rate  of  one  day  for  every  ten  pounds'  worth  of  work 
so  altered,  added  to,  or  omitted  as  hereinbefore  provided, 
that  then  and  in  such  case  he,  the  said  C.  Pawley,  his 
executors,  administrators  and  assigns,  shall  and  will 
forfeit  and  pay  to  the  said  H.  B.  Turnbull,  his  executors 
or  administrators,  the  sum  of  10/.  of  lawful  money 
of  Great  Britain  for  every  week  or  part  of  a  week  the 
same  may  remain  unfinished  or  incomplete,  after  the 
before-mentioned  day  or  time  herein  specified.  And  the 
siud  C.  Pawley  for  himself,  his  executors,  or  adminis- 
trators or  assigns,  doth  hereby  consent  and  agree,  that 
the  said  H.  B.  TurnbuU,  his  executors  or  administrators^ 
shall  and  may,  and  he  and  they  are  hereby  authorized 
and  empowered  to  stop  and  deduct  the  same  out  of  and 
from  the  said  contract-money ;  and  in  case  the  said  C. 
Pawley,  his  executors,  administrators,  or  assigns  shall 
neglect  or  fail  to  completely  finish  the  said  works,  to- 
gether with  the  alterations  as  aforesaid,  within  the  time 
herein  provided,  it  shall  and  may  be  lawful  for  the  said 
H.  B.  Turnbull,  his  executors  or  administrators,  to  set 
and  employ  a  sufficient  number  of  workmen,  with  all 
requisite  materials  and  things,  to  complete  the  same,  and 
shall  and  may  retain  the  costs,  charges,  and  expenses  of 
so  doing  out  of  and  from  the  said  contract*money,  or  any 
other  moneys  that  may  be  due  firom  the  said  H.  B.  Turn- 
bull,  to  the  said  C.  Pawley.  And  further,  that  he  the 
said  C.  Pawley,  his  executors,  or  administrators  or 
assigns,  shall  and  will,  at  his  and  their  own  proper  costs, 
charges,  and  expenses,  find  and  provide  all  scaffolding, 
implements,  tools,  tackle,  and  carriage,  and  every  other 
niatter  and  thing  requir^  to  execute  and  perform  the 
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eoaditions  and  agreements  hereinbefore  mentioned  and 
contained.    And  the  said  H.  B.  Turnbull,  for  himself,  his      Fawlmt 
sxecators  and  administrators,  doth  hereby  promise  and    tusvbvuu 
agree  to  and  with  the  said  C.  Pawley,  his  executors,  ad-     au^mmii% 
miniatrators^  and  assigns  in  manner  following  (that  is  to 
say),  that  he  the  said   C.  Pawley,  his  executors,  ad- 
miniatrators  or  assigns,  well  and  truly  executing,  per- 
forming, and  fulfilling  all  and  every  the  works  herein 
mentioned  in  manner  and  within  the  time  aforesaid,  and 
observing,  performing,  fiilfiUing,  and  keeping  all  and 
singular    the    contracts    and    agreements    herein    men- 
tioned and  contained,  he  the  said  H.  B.   Turnbull,  his 
executors  or  administrators,  shall  and  will   pay  to  the 
said   C.    Pawley,  his    executors,  or    administrators    or 
assigns,  the  sum  of  2,590/.,  being  the  amount  of  the  con- 
sideration of  the  within-named  contract,  the  same  to  be 
paid  by  instalments  as  the  works  proceed,  and  at  the  rate 
of  seventy-fiye  per  cent,  and  under  the  certificates  of 
the  said  W.  Hey,  and  the  balance  within  two  months 
after  the  same  shall  be  certified  by  the  said  W.  Hey  to 
be  completed  to  his  satisfaction.     And  it  is  hereby  mutu- 
ally declared  and  agreed  by  and  between  both  the  said 
parties  to  these  presents,  that  if  any  controversy,  dis- 
pute, litigation,  or  doubt  shall  happen  to  arise  between 
them,   or  their  respective  executors,  administrators,   or 
assigns,  touching  or  concerning  any  contract  or  agree- 
ment herein  contained,  or  the  construction  thereof,  or 
anything  respecting  the  said  intended  works,  that  then  • 
the  said  H.  B.  Turnbull  and  C.  Pawley,  their  respective 
exeeutors,  administrators,  and  assigns  shall  and  will  sub- 
mit (without  delay)  all  such  controversy,  dispute,  litiga- 
tion, doubt,  or  question  to  the  arbitrament,  final  end^ 
and  determination  of  the  said  W.  Hey,  who  shall  deter- 
mine the  same  within  one  month  after  such  misunder- 
standing or  dispute  shall  arise,  happen,  or  be  made,  and 
the  award,  or4er,  or  determination  of  the  said  W.  Hey 
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touching  or  concerning  the  matters  to  him  referred,  shall 
be  binding  and  conclusive  on  all  parties  concerned ;  and 
all  the  said  parties  do  hereby  agree  with  each  other  to 
abide  by,  stand  to,  and  perform  and  keep  the  same  with- 
out any  further  dispute,  litigation,  or  trouble.  And  it 
is  hereby  further  agreed,  that  the  said  award,  order,  and 
determination  shall  be  made  a  rule  of  Her  Majesty's 
Court  of  Queen's  Bench  at  Westminster,  if  the  said 
Court  shall  so  think  fit." 

The  pluntiff  signed  the  specification,  at  the  foot  of 
which  was  the  following : — 

"  The  contractor  is  to  provide  all  labour,  tools,  scaf- 
folding, carriage,  water,  and  every  other  matter  or  thing 
which  may  be  requisite ;  and  is  to  perform  the  whole  of 
the  works  in  the  very  best  manner,  with  the  very  best 
and  most  approved  materials  and  labour  of  their  respective 
kinds.  He  is,  under  the  direction  of  and  to  the  entire 
approbation  of  the  architect,  to  provide,  fix,  and  execute 
all  works  which  are  specified,  represented,  or  implied  in  or 
by  this  specification,  or  in  or  by  the  drawings  thereby 
referred  to,  or  either  of  them,  or  which  may  be  requisite 
for  rendering  every  part  of  the  buildings,  works,  and 
appurtenances  complete,  and  to  make  good  all  damage 
caused  by  the  execution  thereof,  without  any  extra  charge 
of  any  kind  thence  arising  and  becoming  due,  except  the 
amount  of  the  consideration  of  the  contract,  and  to  be 
responsible  for  the  stability  and  security  of  the  works,  or 
any  damage  that  may  occur  to  the  same  during  their 
progress,  and  until  the  same  are  fully  completed  and 
finished  and  delivered  up,  and  for  the  stability  of  the  same 
for  a  period  of  three  months  after  their  completion.  The 
contractor  is  also  to  provide,  and  keep  upon  the  premises 
at  all  times  during  the  progress  of  the  works,  a  copy  of 
the  drawings  and  specification.  The  architect  is  to  have 
power  to  order  any  alterations  in  the  form  of  the  structure, 
or  of  the  finishings  thereof,  without  vitiating  the  contract ; 
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ud  the  difference  of  expense  (if  any)  caused  by  such        ^^^y 
alterations  so  directed  shall  be  calculated  and  determined      Pawlbt 
by  the  aforesaid  architect,  and  added  to  or  deducted  from    turnbull. 
the  amount  of  the  contract,  as  the  case  may  be ;  and  such     ;^t^t$ment. 
calculation  and  determination  by  the  architect,  as  afore- 
said^  shall  be  final  and  binding  on  both  parties.     The 
works  to  be  commenced  within  one  week  after  the  con- 
tract has  been  signed,  and  to  be  fully  completed  and 
finished  in  every  respect  on  or  before  the  30th  day  of 
November,  1858,  under  a  penalty  of  10/.  per  week  for 
every  week,  or  part  of  a  week,  the  same  may  remain 
unfinished  after  that  period,  as  ascertained  and  liquidated 
damages,  and  to  be  deducted  from  any  money  or  moneys 
that  may  be  due  to  the  contractor  in  respect  of  the  con- 
tract herein  referred  to,  or  in  respect  of  any  additional 
works  therewith  connected,  or  in  respect  of  both  the  con- 
tract and  additional  works.     No  extra  works  will  be 
allowed  or  paid  for  unless  a  written  order  for  the  same, 
ogned  by  the  architect,  be  produced.     Should  any  addi- 
tional works  be  ordered  by  the  architect,  the  same  shall 
be  executed  by  the  contractor,  and  an  extension  of  time 
shall  be  allowed  for  the  same,  at  the  rate  of  one  day  for 
every  ten  poimds'  worth  of  work  so  ordered  and  executed, 
but  without    prejudice  to   the   above-named    penalty. 
Should  the  contractor  neglect  or  Ml  to  carry  out  the 
intended  works  with  sufficient  speed  in  the  opinion  of 
the  architect,  or  to  complete  the  same  within  the  time 
named,  the  architect  shall  have  power  to  employ  any  other 
person  or  persons  to  carry  out  and  complete  the  same; 
and  the  difference  of  expense  (if  any)  shall  be  paid  by  the 
eontractor  in  addition  to  the  penalty  above  named.     All 
materials  brought  on  to  the  ground,  and  not  objected  to  by 
the  architect,  shall  immediately  become  the  property  of 
Mr.  H.  B.  Tumbull." 

The  plaintiff  was  unable  to  get  possession  of  the  ground 
until  the  1st  of  September ;  and  but  for  such  delay,  and 
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for  the  vexatious  conduct  on  the  part  of  the  architect^ 
as  the  bill  allegedi  he  would  have  been  able  to  complete 
the  works  by  the  30th  November,  1868. 

The  bill  alleged,  that  the  plaintiff  executed  the  work 
in  a  workmanlike  manner,  and  according  to  the  plans  and 
specification,  except  where  altered  by  the  defendant 
Hey,  of  the  value  of  2600/.,  including  extra  work ;  but 
that  the  defendant  Hey  had  only  granted  certificates  to 
the  amount  of  1240/«,  which  is  at  the  rate  of  less  than 
751.  per  cent. ;  and  the  defendant  Turnbull  has  only 
authorised  payment  to  that  amount,  out  of  which  has 
been  deducted  considerable  sums. 

The  bill  alleged,  that  by  virtue  of  the  clause  oonsti- 
tttting  him  sole  arbitrator,  the  defendant  Hey,  by  with-* 
holding  the  certificates,  had  prevented  him  from  getting 
on  with  the  works;  that  the  plans  and  drawings  were 
defective ;  and  that  the  estimates  of  the  quantities  were 
defective. 

On  the  lOtii  of  January,  1859,  the  plaintiff's  •oii** 
citors  wrote  to  the  defendant  Turnbull,  complaining  of 
the  arbitrary  and  unjust  conduct  of  the  architect^  and 
proposing  the  removal  of  Hey  as  sole  arbitrator,  and  the 
appointment  of  a  surveyor  on  behalf  of  the  plaintiff,  with 
a  provision  for  appointing  an  umpire  in  ease  of  difference^ 
The  letter  concluded  by  stating,  that  unless  this  eourse 
was  adopted,  the  plaintiff  would  have  no  alternative  but 
to  apply  to  the  court  of  equity*  The  defendant  sent  no 
reply  to  this  letter. 

On  the  29th  of  January  the  plaintiff  received  from  the 
defendant  Hey  the  following  letter : — 


"  6,  West  Square,  Southwark— 29th  January,  1869. 

"  Mr.  Pawley,  Sir— Mr.  TurnbuU's  house.  Forest  Hill 
— I  am  requested  by  Mr.  Turnbull  to  give  you  notice 
that  nearly  two  months  have  elapsed  since  the  time 
named  in  the  contract  for  the  completion  of  the  works ; 
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and  he  is  of  opinion  thati  notwithstanding  the  fines  which 
are  accruing  according  to  the  terms  of  the  contract,  it  is 
quite  time  the  works  were  now  complete.  I  am  also 
desired  to  give  you  further  notice,  that  unless  the  same 
are  completed  in  every  respect  on  or  before  the  10th 
day  of  February,  1859,  recourse  will  be  forthwith  had  to 
the  powers  of  the  contract,  to  employ  additional  men 
and  proyide  additional  materiab  to  carry  out  and  complete 
the  same. — I  am.  Sir,  your  obedient  servant. 
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The  26th  paragraph  of  the  bill  as  follows : — 
"  The  plaintiff  replied  to  the  said  letter  by  requesting 
information  as  to  where  the  doors  in  the  basement  and 
ground-floor  passages  were  to  be  fixed,  there  being  none 
shown  in  the  drawings  of  the  defendant  William  Hey, 
and    also    requesting    a   further    certificate    under  the 
said   contract;    but    the  defendant  William  Hey  con- 
tinued to  withhold  a  further  certificate,  and  continued  to 
object  unreasonably  to  the  work  which  was  being  done 
by  the  phuntiff ;  and  under  such  circumstances  the  plaintiff 
applied  to  certain  persons,  Mr.  Owen  and  Mr.  Brine, 
who  had  supplied  the  plaintiff,  in  the  way  of  trade,  with 
materials  for  building  the  said  houses,  and  requested  them 
to  see  the  defendant  William  Hey,  and  ascertfun  on 
what  ground  he  objected  to  give  a  further  certificate  to 
the  plaintiff,  and  whether  he  would  consent  to  the  said 
Messrs*  Owen  and  Brine  finishing  the  said  bouses  on 
behalf  of  the  plaintiff,  in  order  that  further  dispute  be* 
tween    the  plaintiff  and  the    defendant  William  Hey 
might  be  avoided.    The  said  Messrs.  Owen  and  Brine 
accordingly  had  an  interview  with  the  defendant  William 
Hey,  and  he  then  made  statements  to  them  as  to  the  said 
works  yery  different  firom  those  he  had  previously  made 
to  the  plaintiff;  and,  in  particular,  he  gave  them  to  un^ 
derstand  that  he  had  nothing  in  particular  to  complain  at 
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2^^        in    the    works    done    by  the  plaintiff,  and    that  there 
Pawlbt      only    remained    work    to    the  amount  of  about    200/. 
TuRNBULL.    to  finish  the  said  houses,  and  that  the  houses  might  be 
^Statement,    finished    in    a  fortnight;    and    further,   the    defendant 
William  Hey  intimated  to  the  said  Messrs.  Owen  and 
Brine,  or  led  them  to  believe,  that  if  the  works  were  con- 
tinued he  would  give  a  further  certificate  on  the  then 
following  Saturday,  being  the  twelfth  day  of  February." 
The  works  were  accordingly  continued ;  but  the  de- 
fendant, instead  of  the  certificate,   sent  the  following 
letter : — 

"  6,  West  Square,  Southwark— 11th  February,  1859. 

**Sir. — I  have  to-day  seen  Mr.  Turnbull  relative  to  your 
proposition ;  Mr.  Tumbull's  intention  is  to  employ  addi- 
tional workmen  and  provide  the  necessary  materials 
according  to  the  terms  of  the  contract,  and  therefore 
cannot  accept  your  offer. 

"  I  am.  Sir,  your  obedient  servant, 

"  To  Mr.  Brine."  "  Wm.  Hey. 

The  29th  paragraph  of  the  bill  was  as  follows : — 
"On  the  14th  of  February,  the  defendant  William 
Hey  took  possession  of  the  works,  and  commenced 
making  various  alterations  in  the  buildings  which  were 
entirely  unnecessary,  and  were  not  required  by  or  con- 
formable to  the  said  specification ;  and  in  fiu)t,  since  the 
said  12th  of  February,  the  defendant  William  Hey 
has  undone  much  of  the  work  which  had  previously 
been  completed  according  to  his  directions  under  the  said 
contract ;  and,  owing  to  this  course  of  proceeding,  the 
said  houses  remained  unfinished  until  the  month  of 
September  last,  although  at  the  time  when  the  plaintiff 
discontinued  the  execution  of  the  said  works  as  aforesaid 
there  was  not  more  work  remaining  to  be  executed  than 
might  have  been  completed  before  the  end  of  February 
last 
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On  the  14th  of  February,  when  the  defendant  Hey 
took  possession  of  the  works,  no  more  than  250/.  was 
required  to  finish  the  buildings.  In  order  to  preserve 
evidence  of  the  state  of  the  buildings  and  quality  of  the 
works  executed  by  him  under  the  contract,  he  employed 
Mr.  Meakin  and  Mr.  Reddall,  two  able  practical  sur- 
veyors, and  Mr.  Badger,  the  district  surveyor,  to  examine 
the  works ;  and  all  of  these  gentlemen  certified  that  the 
materials  and  workmanship  were  sound,  and  of  good 
average  quality,  and  in  conformity  with  the  specifications; 
and  that  they,  in  such  case,  would  not  feel  justified  in 
withholding  the  certificate. 

The  plaintiff  subsequently  filed  this  bill. 

An  immense  mass  of  evidence  was  adduced  on  both 
sides,  a  good  deal  of  which  was  conflicting. 

Mr.  Malim  and  Mr.  EddiSy  on  behalf  of  the  plaintiff, 
contended,  that  the  defendant  Hey  had,  without  the 
plaintiff's  knowledge,  improperly  made  himself  arbi- 
trator; that  he  had  vexatiously  and  unfairly  withheld 
his  certificates ;  that  he  had,  by  his  conduct,  delayed  the 
completion  of  the  works,  and  then  imposed  penalties 
for  the  delay ;  that  he  had  unreasonably  found  fault  with 
a  considerable  part  of  the  work,  and  compelled  the  plain- 
tiff to  make  alterations,  and  even  to  do  work  not  con- 
tained in  the  plans  and  specifications,  by  threatening  to 
withhold  the  certificates;  that  he  had  unfairly  taken 
possession  of  the  works,  and  had  gone  to  unjustifiable 
expenses  in  finishing  the  houses. 

In  Kemp  v.  Rose  (a),  his  Honour  held  that  an  opinion, 
though  not  a  guarantee,  given  secretly  to  one  of  the  con- 
tracting parties,  that  the  work  should  not  exceed  a  given 
sum,  was  sufiicient  to  entitle  the  other  party  to  relief  in 
this  Court. 

Mr.  Baggallay  and   Mr.  Fischer^  for  the  defendants, 

(a)  iin<^,voI.  1.258. 
VOL.    III.  G 
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contended^  that  Hey  had  authority  to  insert  his  own  name 
as  arbitrator ;  that  he  had  done  no  more  than  his  duty  in 
compelling  the  plaintiff  to  perform  his  contract;  that  the 
work  was  badly  and  improperly  done ;  and  that  it  was  the 
duty  of  the  defendant  to  withhold  the  certificate.  They 
denied  the  charges  of  vexatious  conduct. 

The  evidence  failed  to  prove  any  fraud  or  corrupt  con- 
duct on  the  part  of  the  defendant  Hey ;  and^  even  if  he 
had  made  errors  in  judgment,  that  would  not  entitle  the 
plaintiff  to  be  relieved  from  his  clear  contract. 

[Scott  V.  JTie  Corporation  of  Liverpool  (a)  was  cited.] 

The  Vice-Chancellor  : — 

The  plaintiff  is  a  builder,  who  entered  into  a  contract 
for  building  four  houses  for  the  defendant  Tumbull  for  a 
specified  sum.  By  the  terms  of  that  contract,  as  is  usual 
in  cases  of  the  kind,  an  architect  and  surveyor — ^in  this 
case  the  co-defendant  Hey — was  invested  with  extensive 
powers,  and  was  to  stand  between  the  contractor  and  the 
defendant  Tumbull,  who  was  entitled  to  have  the  houses 
built  in  a  proper  manner,  according  to  the  contract 
The  position  of  the  architect,  in  order  to  be  just  to  both 
parties,  required  the  exercise  of  great  discretion  and 
great  fairness. 

The  plaintifi*'s  case  is,  that  Mr.  Hey,  the  architect, 
exercised  the  powers  conferred  on  him  in  an  arbitrary, 
capricious,  and  vexatious  way,  so  as  to  deprive  him  of  the 
opportunity  of  completing  the  works  according  to  the 
contract.  He  comes  to  this  Court  complaining  of  the 
conduct  of  both  defendants,  and  he  asks  the  opinion  of 
the  Court  upon  the  manner  in  which  Mr.  Hey  and  Mr. 
Tumbull  have  conducted  themselves  towards  him  in  this 
transaction. 

There  is  no  doubt  about  the  jurisdiction  of  the  Court 
in  cases  of  this  kind.     If  the  plaintiff  fails  to  prove  a 


(a)  Antk,  vol.  1,  216. 
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esse  of  sach  grossly  improper  oonduct  on  the  part  of  the 
defendant  Hey  as  to  justify  the  interposition  of  this 
Courts  his  bill  ought  to  be  dismissed  with  costs ;  but,  on 
the  other  hand,  if,  upon  the  evidence,  the  charges  of 
improper  conduct  against  Mr.  Hey  are  proved,  this 
Court  cannot  decline,  in  a  transaction  of  this  kind,  the 
difficult  office  of  endeavouring  to  do  justice  between  the 
parties. 

The  difficxdty  in  exercising  this  jurisdiction  is,  that 
this  is  not  an  ordinary  case,  where  the  Court  can  deal 
with  the  question  as  a  familiar  question  of  equity,  or  a 
single  question  arising  on  evidence,  to  be  disposed  of  in 
the  ordinary  way.  If  the  plaintiff  is  entitied  to  a  decree 
in  this  case,  the  Court  must  take  upon  itself  the  office 
of  a  jury,  and  make  a  decree  in  the  nature  of  the  verdict 
of  a  jury,  or  of  tiie  award  of  an  arbitrator ;  and  it  must 
decide  the  question  at  tiie  hearing,  or,  if  the  circum- 
stances render  it  necessary,  direct  inquiries  to  be  made  in 
diambers,  and  dedde  the  question  on  grounds  similar  to 
those  in  which  the  verdict  of  a  jury  would  be  given,  or 
the  award  of  an  arbitrator  made. 

In  a  case  of  this  kind,  it  is  impossible,  as  in  ordinary 
cases,  to  arrive  with  perfect  certainty  at  the  amount 
which  may  be  due  to  a  person  in  the  situation  of  the 
present  plidntiff,  if  tiie  Court  should  be  of  opinion  that 
anything  is  due  to  him.  The  decree  must  proceed  upon 
a  principle  of  compensation — that  is,  on  estimate  of 
damage  sustained — of  work  done,  and  upon  evidence 
89  oonfficting  and  contradictory,  that  probably  no  two 
men  would  agree  separately  upon  the  exact  sum  to  be 
awarded* 

In  all  these  cases,  an  arbitrator  is  obliged  to  discharge 
his  duty  as  well  as  he  can,  having  due  regard  to  all  the 
circumstances,  upon  the  principle  of  damage  and  com- 
pensation, upon  which  it  is  impossible  to  arrive  at  perfect 
certainty  as  to  amount.     This  it  is  that  makes  the  diffi- 
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cultj  in  cases  of  this  kind  so  great  that^  had  they  been 
fully  foreseen  by  this  Court  before  undertaking  the  deci- 
sion of  such  questions,  it  might  have  been  possibly  found 
more  convenient  not  to  assume  such  jurisdiction. 

But,  on  the  other  hand,  there  would  be  great  difficulty 
in  declining  the  jurisdiction ;  because  courts  of  law  feel 
so  unable  to  deal  with  such  questions,  that  they  are  almost 
invariably  sent  out  of  court  and  referred  to  an  arbi- 
trator. A  forum  of  that  kind  is  perhaps  more  convenient 
than  a  discussion  in  a  public  court  of  justice,  where  the 
examination  of  the  evidence  must  involve  questions  of 
minute  and  difficult  detail. 

In  the  present  case  the  evidence  has  been  fully  con- 
sidered, and  ftilly  and  ably  commented  upon  by  counsel 
on  both  sides ;  and  upon  the  result  of  that  evidence  I 
come  to  the  conclusion,  without  any  doubt  remaining  on 
my  mind,  that  the  plaintiff  was  not  fairly  treated ;  and, 
without  imputing  fraud  to  the  defendants,  it  is  proved  by 
the  evidence  of  at  least  five  credible  witnesses,  whose 
testimony  cannot  be  impeached,  that  the  conduct  of  the 
defendant  Hey  was  not  of  that  discreet,  impartial,  and 
fair  description  which  it  ought  to  have  been. 

Up  to  the  10th  of  February  the  works  were  proceeded 
with  by  the  plaintiff.  On  the  14th  of  February  the 
powers  of  the  contract  were  exercised  by  Mr.  Hey,  and 
the  plaintiff  was  ousted  from  the  works.  For  the  moment 
I  pass  over  the  detail  of  his  complaint  during  the  progress 
of  the  works ;  and  taking  the  matter  as  it  stood  at  a  time 
when  the  difference  between  the  plaintiff  and  the  defendant 
Mr.  Hey  had  reached  the  point  that  he  resolved  to  oust 
the  defendant  &om  the  works,  what  was  the  conduct  of  the 
parties  ?  The  course  pursued  by  the  plaintiff  was  emi- 
nently &ir  and  discreet.  What  the  defendant  Hey  did 
was  a  departure  from  his  duty  both  to  the  defendant  Mr. 
Tumbull  and  to  the  plaintiff. 

The  plaintiff,  finding  that  he  was  about  to  be  ousted 
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from  the  work>  and  would  not  be  permitted  to  finish  the 
buildings,  called  in  two  surveyors  of  unchallengeable 
reputation,  whose  evidence  is  before  the  Court  in  the 
clearest  terms,  and  whom  the  defendants  have  not  even 
attempted  to  cross-examine.  The  plaintiff  says  that,  feel- 
ing he  had  done  the  work  properly  up  to  that  point,  he  was 
determined  to  have  unprejudiced  evidence  of  the  then 
state  of  the  work  by  surveyors  of  unquestionable  reputa- 
tion; he  told  the  defendants  his  intention,  and  desired 
them  to  meet  him  and  his  surveyors  upon  the  works.  The 
thing  to  be  ascertained  was— how  much,  and  in  what 
manner,  the  work  had  been  done,  as  to  the  quality  of  the 
work  and  the  material,  and  how  much  time  and  money 
would  be  required  to  complete  the  houses. 

Upon  these  points  the  attention  of  both  parties  had  been 
turned  to  the  survey  to  be  made  by  Mr.  Reddall  and 
Mr.  Meakin.  The  defendants  declined  to  have  any  com- 
munication with  the  surveyors ;  and  the  defendant  Hey, 
in  his  cross-examination,  speaks  thus :  ^^  When  the  plaintiff 
abandoned  the  work  I  did  not  make  any  detailed  account 
or  memorandum  in  writing  of  what  remained  to  be  done." 
Could  there  be  a  more  gross  neglect  of  duty  than  this  ? 
He  was  going  to  take  possession  of  the  work  adversely  to 
the  plaintiff,  and  he  abstains  from  making  any  detailed 
examination  or  memorandum  of  the  then  state  of  it. 
Then  he  proceeds :  '^  I  cannot  at  all  state  what  propor- 
tion of  the  1200/.  or  1300/.  would  have  been  required 
for  the  alteration,  or  what  for  the  completion.  Mr. 
Tumbull  had  to  make  the  alteration  before  he  could 
complete  the  houses." 

It  is  needless  to  go  frirther  to  see  that  the  plaintiff 
pursued  a  straightforward  and  honest  course,  and  th&t  the 
course  pursued  by  the  defendant  Hey  was  eminently 
improper.  He  made  no  detailed  examination,  and  he  did 
not  take  the  trouble  of  calculating  how  much  it  would 
cost. 
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It  is  proved  by  the  evidence^  that  in  the  preceding 
month  of  January  the  plaintiff,  considering  he  was  un- 
£drly  dealt  by,  complained  to  Mr.  Owen,  his  timber 
merchant,  and  to  Mr.  Brine,  a  person  who  had  contracted 
to  supply  him  with  stone  or  other  building  material* 
These  two  persons,  a  month  before  the  pliuntiff  was  ousted, 
crediting  Us  statement,  and  considering  the  matter,  without 
concert  with  the  plaintiff  resolved  to  have  an  interview 
with  Mr.  Hey  and  ascertain  what  the  position  of  matters 
really  was.  Both  these  gentlemen,  who  are  impartial 
witnesses,  swear  in  the  clearest  and  most  distinct  terms, 
that  Hey  said  that  two  or  three  weeks  more  would  com<- 
plete  the  works,  and  that  it  would  not  take  much  more 
than  200/.  of  expenditure  to  complete  them.  This  the 
defendant  Hey  denies.  But,  upon  the  weight  of  evidence, 
looking  at  the  strong  impression  the  interview  must  have 
made  upon  their  minds,  and  the  clearness  of  their  state- 
ments on  cross-examination,  it  is  impossible  not  to  hold 
that  statement  proved.  The  defendant  Hey  is  also  cross- 
examined;  he  denies  that  he  said  that  it  would  only  take 
200/.  to  complete  the  work ;  or  that  it  would  only  take  a 
fortnight.  Upon  recollection,  he  says  that  one  of  these 
persons,  during  the  interview,  said  that  the  plaintiff  had 
said  that  it  would  take  only  about  200L  What  did  he 
reply  to  that  ?  He  said  he  would  not  enter  into  particu- 
lars. The  whole  object  of  the  interview  was  to  enter  into 
particulars,  to  see  whether  the  houses  could  be  properly 
built,  so  that  Mr.  TurnbuU,  when  he  paid  the  money 
according  to  the  contract,  should  be  put  into  possession  of 
the  houses  built  according  to  the  contract.  I  refer  to  those 
two  occasions  on  which  Mr.  Hey  gives  an  account  of  his 
own  conduct,  as  showing  that,  upon  the  most  favourable 
construction  of  his  conduct,  taking  his  own  account  of  it, 
it  was  not  that  fair,  discreet,  and  proper  conduct  which  a 
man  in  his  position  should  have  exercised  upon  that  occa- 
sion.    As  to  the  rest,  there  is  an  abundance  of  evidence 
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on  the  part  of  the  plaintiff  to  show  that  the  work  was  well 
done. 

That  the  state  of  the  work  was  such  as  to  require 
12642L  to  be  paid  in  order  to  complete  the  work^  is  a 
view  of  the  case  that  cannot  be  adopted.  I  must  there- 
fore come  to  the  conclusion,  that  the  plaintiff  has  esta- 
blished against  Mr.  Hey,  and  through  Mr.  Hey  against 
Mr.  Tornbull,  a  clear  case  of  unfair  and  oppressive  con- 
duct ;  and,  if  that  be  so,  the  only  question  that  remains  is 
that  extremely  difficult  question  to  which  I  have  adverted, 
as  to  the  form  of  the  decree. 

Mr.  Craig  has  truly  said,  that  there  are  precedents  in 
this  Court  for  directing  an  account  of  what  work  has  been 
done,  and  how  much  is  due  in  respect  of  work  done.  That  is 
true ;  but  such  precedents  do  not  afford  a  very  favourable 
impression  of  the  ultimate  justice  produced  by  a  decree 
of  that  kind.  One  of  the  chief  clerks  in  my  chambers 
has  been  occupied  for  more  than  five  years  in  taking  an 
account  of  that  kind,  in  which  vast  works  were  done  to 
the  extent  of  nearly  half  a  million  sterling  (a).  With  the 
experience  of  that  case,  I  find  that,  upon  the  various  points 
of  detail  in  the  work,  the  question  to  be  adjudicated  upon 
and  decided  upon  almost  every  item  is,  in  fact,  neither 
more  nor  less  than  what  ought  to  be  decided  by  a  verdict 
of  a  jury  upon  the  quantum  meruit,  or  for  work  and  labour 
done  and  material  supplied. 

In  this  case,  there  are  the  means  of  arriving  at  a  conclu- 
sion without  exposing  either  the  plaintiff  or  defendants  to 
the  embarrassment  and  uncertainty  of  the  result  of  direct- 
ing a  complicated  account  or  an  inquiry  in  chambers.  I 
do  not  know  whether  it  is  possible  to  avoid  an  inquiry 
upon  one  particular  point;  but  upon  the  whole  there  are  in 
this  case,  as  materials  for  measuring  the  relief  to  which  the 
plaintiff  is  entitled,  some  things  which  are  quite  clear.  The 
contract  price  is  certain.     The  plaintiff  bound  himself  to 
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complete  the  works  in  question  for  a  definite  sam  df  2590/. 
The  right  of  the  defendant  Tumbnll,  when  he  paid  that 
sum,  was  to  have  the  houses  properly  finished  and  built 
according  to  the  contract.  It  is  also  sufficiently  certain 
by  the  evidence  what  was  the  state  of  the  works  at  the 
time  when  they  were  taken  out  of  the  hands  of  the  plain- 
tifi*.  Mr.  Hey  says :  "  That  the  utmost  expenditure  of  the 
plaintiff  at  one  particular  time  was  1400/.5  hut  that  that 
must  be  cut  down,  because  there  were  materials  improper, 
and  other  works  and  alterations  which  were  necessary, 
which  would  make  it  less,  but  not  make  it  less  with  a 
view  to  the  expenditure  of  the  plaintiff."  Looking  at  the 
evidence  of  all  the  witnesses,  it  is  reasonably  certain  that 
between  200/.  and  300/.  would  have  finished  the  buildings 
according  to  the  contract ;  therefore,  what  the  plaintiff  is 
clearly  entitled  to  is,  the  amount  of  the  contract  price, 
deducting  the  200/.  or  300/.  The  defendant  Hey,  in 
finishing  the  houses,  has  expended  1264/.,  and  claimed 
to  deduct  that  amount  from  the  contract.  Upon  the 
weight  of  evidence  on  both  sides,  I  have  come  to  the  con- 
clusion that  there  is  evidence  of  the  most  wanton  expen- 
diture and  unfair  conduct  on  the  part  of  Hey  in  the  com- 
pletion of  the  buildings.  Part  of  the  evidence  of  the 
defendants  is,  that  so  badly  was  the  work  done,  that 
there  was  a  mantel-piece  which  was  stuffed  with  brown 
paper,  and  instead  of  being  properly  fixed  in  cement, 
it  was  put  up  with  brown  paper.  But  that  is  disproved. 
It  is  needless  to  go  into  the  evidence  in  detail,  because  it 
is  proved  that  between  200/.  and  300/.  would  have  com- 
pleted the  buildings  at  that  time ;  but  if  the  defendants 
insist  on  it,  I  cannot  refuse  them  an  inquiry  on  this  point. 
Upon  the  whole  case,  the  proper  decree  will  be  to  declare 
that — "  It  appearing  from  the  evidence  that  the  defendant 
Hey  acted  improperly  and  unfairly  in  the  exercise  of  the 
powers  conferred  upon  him  by  the  contract  in  the  plead- 
ings mentioned,  declare  that  the  plaintiff  is  entitled  to 
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recover  from  the  defendant  TumbuU  the  full  amount  of  IWL 
2590L  for  the  contract  price,  and  the  sum  of  1902.  for  Pa.wlbt 
extra  work."  That  extra  work  was  done  is  proved  by  turhbull. 
the  defendants  themselves ;  but  there  is  a  counter  claim 
for  penalties.  Now  the  plaintifPs  case  is,  that  much  more 
than  190/.  worth  of  extra  work  was  done.  The  defen- 
dants endeavour  to  make  out  a  case  of  penalties,  which, 
however,  is  not  sustainable  in  the  present  state  of  the 
evidence,  nor  can  it  properly  be  the  subject  of  an  inquiry. 
Upon  the  principle  of  estimate,  and  desiring  to  save  the 
parties  the  vexation  and  expense  of  more  accounts  and 
inquiries  than  are  actually  necessary,  I  must  hold  that 
the  defendants  are  entitled  to  deduct  nothing  for  penal- 
ties, and  that  the  purposes  of  justice  will  be  sufficiently 
answered  by  allowing  the  plaintiff  190/L  for  extra  work. 
There  must,  therefore,  be  a  declaration  that  the  plaintiff 
is  to  be  allowed  the  contract  price  and  the  sum  of  190/. 
for  extra  work,  after  deducting  the  sum  of  1420/.  already 
received,  and  subject  to  the  deduction  of  such  sum  as 
would,  on  the  11th  of  February,  1859,  have  been  justly 
and  fairly  expended  for  properly  finishing  the  buildings 
and  works  according  to  the  contract.  If  the  defendants  in- 
sist on  a  further  inquiry,  it  should  be  whether  the  sum  of 
248/.,  or  any  and  what  larger  sum,  is  proper  to  be  allowed 
to  the  defendant  TurnbuU  in  respect  of  the  amount 
necessary  for  completing  the  buildings  and  works  after  the 
10th  of  February,  1859.  It  is  true  that,  in  the  case  of 
Ranger  v.  The  Great  Western  Raiboay  Company  {d)y  the 
form  of  the  decree^  advisedly  made,  was  to  inquire  what 
amount  had  been  properly  expended  by  the  defendants 
in  completing  the  works  after  they  had  taken  possession 
of  them  out  of  the  hands  of  the  contractor.  But  an  in- 
quiry of  that  kind  would  be  a  great  miscarriage  in  a  case 
like  this.  The  works,  the  conduct  of  the  parties,  and  the 
situation  of  the  subject-matter  of  the  contract,  were 

la)  3  Rail.  Cas.  208. 
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entirely  diiFerent  from  those  of  the  present  case.  Such 
an  inquiry  would  inflict  an  immense  amount  of  expense 
upon  all  the  parties ;  and  to  put  it  in  the  form  of  an  in- 
quiry what  sums  had  been  properly  expended  by  the 
defendants  in  the  completion  of  the  works  would  lead  to 
no  satisfactory  result.  But,  although  that  is  my  opinion, 
it  might  not  be  the  view  taken  by  another  judge ;  nor,  in 
a  case  of  this  kind,  so  eminently  depending  upon  the  dis- 
cretion of  the  Court,  could  justice  be  done  better  by 
directing  the  inquiry  in  any  other  form.  K  the  defen- 
dants succeed  in  proving  that  more  than  248^  waa 
expended,  and  properly  expended,  then,  of  course,  that 
larger  sum  will  be  deducted  from  the  gross  amount  of 
the  two  sums  I  have  stated.  Therefore,  taking  the 
account  on  that  footing,  what  will  remain  to  be  done 
will  be,  "  to  certify  how  much  remains  due  to  the  plain- 
tiff from  the  defendant  TurnbuU,  having  regard  to  the 
aforesaid  declaration,  and  the  result  of  the  aforesaid 
inquiry,  and  including  interest  at  4  per  cent,  from  the 
Ist  of  May,  1859."  I  have  fixed  upon  that  period 
— ^because,  although  much  more  time  was  consumed  in 
finishing  the  works,  yet,  upon  the  evidence,  it  is  clear 
the  work  might  have  been  then  completed — ^if  not  all  the 
alterations  proposed  by  the  defendants — ^and  the  amount 
under  the  contract  ought  to  have  been  paid  at  that  date. 
For  that  reason  I  fix  upon  the  date  of  the  1  st  of  May. 
Then  tiiere  will  be  a  decree  for  payment  of  what  shall 
be  certified  to  be  due  upon  the  chief  clerk's  certificate. 
There  must  be  a  direction  to  tax  the  costs  of  the  plaintiff 
up  to  and  including  the  hearing  (excluding  the  costs  of 
the  affidavit  made  by  Mr.  Summers  for  tiie  plaintiff);  and 
order  both  defendants  to  pay  those  costs.  Further  con- 
sideration will  not  be  reserved,  because  that  would  be 
an  unnecessary  expense.    There  must  be  liberty  to  apply. 
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111b  was  a  demurrer  for  want  of  equity.  22m<. 

The  bill  alleged  that,  on  the  Ist  of  March,  1859,  the  The  plaintiff 
pliuntiff  purchased  of  Messrs.  England  a  British  vessel  ship  by 
called  the  Beatrice^  and  on  the  same  occasion  executed  a  membw  of\ii 
mortgage  to  the  vendors,  to  secure  400/.,  being  part  of  "■<«!•**«» 
the  purchase-money.  aMomice, 

The  bill  alleged  that,  on  the  9th  of  the  same  month,  ^do^n^ 
he  proceeded  from  Sunderland  to  London,  to  take  pos-  {henUes of th^ 
session  of  the  vessel,  and  on  the  11th  of  March,  1859,  uwdatioii; 
called  at   St.   Benet's  Place,    Gracechurch    Street,  at  he  applied^ 
the  office    of   the    London  Marine  Association,  where  the  piOes^  ^ 
he    saw     Mr.   J.   Henzell,    the    secretary,    to    whom  J^^^not 

1  11  .11  .  t  fnpniahod 

he  stated  he  wished    to  insure  the  Beatrice  for  800/.,  with  one;  and, 
viz.  500i  with  the  society,  and  300i  elsewhere.     The  men?mied^ 
bill  stated,  that  Mr.  Henzell  filled  up  a  printed  form  of  ^a**mort?^^ 
proposal   for  500/.  for  an  insurance  with  that  association,  ts^«^  he  waa 
and  promised  to  manage  to  insure  her  for  the  other  sum,  there  was  a 
viz.  300/.,  with  the  London  Maritime  Association,  and  member*"^ 
after  inquiring  where  the  ship  was  lying,  said  that  he  •'*®"'^  recoyer 
would   send  a  surveyor  to  look  at  her.    Mr.  Henzell  his  insurance 
then  altered  one  of  the  printed  forms  of  proposal  of  the  was  mort-^ 
Marine  Association,  so  as  to  make  it  applicable  to  the  Semorte ^* 
Maritime  Association,  and  the  plaintiff,  at  his  request,  ^^f  P^- 

.         ,  ^         »  Tlonsly  to  the 

also  signed  and  left  with  him  such  altered  proposal.    This  loaa^coye- 
altered  proposal  was  headed  with  the  name  of  the  Lon-  deed  to  pay 
don  Maritime  Assurance  Association,  and  addressed  to  »1J  ■*»'»«  ^Wch 

might  become 

the  manager  thereof,  and  then  proceeded  as  follows: —      due  from  the 

*'  I,  the  undersigned,  William   Tumbull,  of  Sunder-  SoaMS^tion, 
land,  do  hereby  authorise  and  empower  you  to  insure  in  Seb^hSe? 
the  London  Maritime  Assurance  Association  the  sum  of  sieging  the 

loss,  and  to  re- 
cover the  sum 
insured,  on  the  ground  that  the  mortgagee  had  not  executed  such  a  deed — Over'nUed. 
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30021  on  the  ship  Beatrice,  of  the  port  of  Sunderland, 
Captain  Tumbull,  registered  278  tons,  and  warrant  to 
be  classed  ,  in  Lloyd's  register-book,  and  I  hereby 
acknowledge  myself  to  be  a  member  of  the  said  associa- 
tion, under  and  subject  to  the  rules  and  regulations 
thereof;  and  I  authorize  you,  or  any  three  members  of 
the  committee,  for  me  or  in  my  name,  as  such  member, 
also  to  sign  and  underwrite  all  policies  of  assurance  upon 
all  ships  thJEkt  may  from  time  to  time  be  approved  of  by 
the  committee  of  the  said  association,  in  such  sums  respec- 
tively as  they  may  think  proper ;  and  I  undertake  to 
accept  and  to  pay  all  drafts  for  losses  and  contributions 
that  shall  be  drawn,  made,  or  ordered  to  be  paid  by  the 
said  committee ;  and  I  also  undertake  to  abide  by  the 
rules  and  regulations  of  the  swd  association  in  every 
respect.  Risk  to  commence  on  the  19th  day  of  March, 
on  which  day  the  ship  is  warranted  safe  at 

<'  Built  at  Isle  of  Man  in  the  year  1829  —  How 
fastened  ?  Copper  &stened — ^When  last  sheathed  ?  ." 

Among  the  rules  of  the  London  Maritime  Society 
were  the  following : — 

'^  1.  That  the  members  of  this  association  shall  severally 
and  respectively,  &c.,  insure  each  other's  ships  or  shares 
of  ships  from  year  to  year,  unless  notice  to  the  contrary 
be  given  as  hereinafter  mentioned,  against  all  losses 
perils,  damages  of  whatever  nature  or  kind  soever 
which  may  be  sustained  or  received  by  their  respective 
ships,  &C. 

"  2.  That  the  committee  for  managing  the  affairs  of  this 
association  do  consist  of  not  fewer  than  five  or  more  than 
nine  members,  any  three  members  of  the  committee  to 
be  empowered  to  act  for  and  on  behalf  of  the  whole  com- 
mittee. That  the  following  persons  be  and  do  constitute 
the  committee,  viz.,  Messrs.  George  John  Woolfe,  Wil- 
liam Errinsrton  Bell,  George  Waters  Sweeting,  John 
Brodie,  Thomas  Samuel  Woolfe,  Robert  R.  Glover, 
and  Leonard  Chatt. 
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^'  5.  That  each  member,  on  entering  any  vessel  in  this 
association,  shall  pay  annudly  6s.  per  cent,  on  the  sum. 
insured,  policy  duty  and  power  of  attorney ;  and  when  the 
p(^cy  shall  be  within  two  months  of  expiring,  Ss.  per  cent. 

'^  14.  That  if  any  one  or  more  of  the  members  of  this 
association  shall  lose  his  or  their  ship  or  ships,  he  or  they 
shall  be  subject  or  liable  to  any  loss  that  may  happen  to 
any  of  the  other  ships  insured  in  this  association,  for  or 
in  respect  of  such  ship  or  ships  by  him  or  them  lost,  for 
forty-eight  hours  after  such  loss;  nevertheless,  all  ships 
lost  shall  contribute  at  least  three  months  from  the  date 
of  their  entry  into  the  association,  but  shall  not  contri- 
bute to  any  vessel  which  shall  have  been  entered  subse- 
quent to  such  loss;  and  the  committee  shall  be  em- 
powered to  retain  in  their  hands  such  proportion  of  the 
amount  payable  to  such  person  in  respect  of  his  or  their 
ship  or  ships  lost  or  claim  for  average  not  exceeding  ten 
per  cent,  on  the  amount  insured,  to  meet  his  or  her  con- 
tribution to  any  loss  or  losses  which  may  happen  to  any 
other  ship  or  ships  so  insured. 

''  18.  That  no  member,  the  whole  or  any  part  of  whose 
share  in  a  ship  insured  in  this  association  shall  at  the  time 
of  entering,  or  afterwards,  be  mortgaged  or  assigned  to 
any  person  or  persons  for  any  debt  or  debts,  shall  have 
any  claim  by  virtue  of  this  policy,  nor  shall  any  assignee 
of  such  policy  have  such  claim  for  any  loss  or  damage 
which  may  be  sustained  by  such  ship,  unless  previous  to 
the  happening  of  such  loss  or  damage,  such  member, 
mortgagee,  or  assignee,  shall  have  delivered  to  the  manager 
a  deed  of  the  mortgagee  or  assignee,  whereby  he  shall 
covenant  with  the  manager  to  pay  and  discharge  all  sums 
of  money  which  now  are,  or  may  thereafter  become  due 
from  such  member,  in  respect  of  such  ship  and  of  her 
being  insured,  and  of  the  insurances  underwritten  on  his 
behalf  in  this  association  as  owner  thereof;  nevertheless 
such  member  shall  still  be  liable  for,  and  shall  pay  his 
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contribtttion  and  demands  the  same  as  if  such  mortgage  or 
assignment  had  not  been  made. 

"26.  That  if  any  dispute  or  difference  should  arise 
between  the  committee  and  any  suffering  member  rektive 
to  the  settling  of  any  loss  or  damage,  or  to  a  claim  for 
average,  or  to  any  other  matter  relating  to  his  insurance, 
the  matter  out  of  which  such  dispute  or  difference  shall 
arise  shall  be  referred,  either  generally  or  specifically,  at 
the  option  of  the  committee,  to  the  arbitration  of  two  dis- 
interested persons,  and  a  third  to  be  appointed  as  herein- 
after mentioned.  And  it  is  hereby  expressly  agreed  and 
declared,  that  the  obtaining  the  decision  of  such  arbitra- 
tors on  the  matters  and  claims  in  dispute  in  one  of  the 
modes  hereinafter  mentioned,  shall  be  a  condition  prece- 
dent to  the  right  of  any  member  to  maintain  any  action  or 
suit  on  his  policy,  and  then  only  for  the  amount  so 
awarded.  Provided  always,  that  if  the  committee  shall 
be  willing  to  refer  all  matters  in  dispute  generally,  the 
agreement  of  submission  shall  be  in  the  form  contained  in 
schedule  A  to  those  rules  or  to  the  like  effect ;  but  if  the 
committee  shall  dispute  the  claim  of  any  such  member 
solely  or  principally  on  the  ground  that  he  has  not  com- 
plied with  the  rules  of  this  assodation,  then  and  in  such 
case  it  shall  be  the  duty  of  the  ccnnmittee  to  estimate  the 
amount  payable  by  the  association  to  the  claimant,  on  the 
assumption  that  he  has  complied  with  the  rules,  and  to 
refer  solely  and  specifically  the  question  of  the  compliance 
or  non-compliance  by  the  claimant  of  the  particular  rules 
of  the  assodation  relating  to  which  the  dispute  shall  have 
arisen,  and  in  such  case  the  agreement  of  submission  shall 
be  in  the  form  contained  in  schedule  B  appended  to  those 
rules,  or  to  the  like  effect.'' 

On  the  14th  of  March,  1859,  the  pldntiff  called  at  the 
office  of  the  London  Marine  Association,  for  the  purpose 
of  ascertaining  whether  his  proposal  had  been  accepted, 
and  on  that  occasion  saw  Mr.  Henzell  and  also  Mr.  Woolfe, 
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the  secretary  and  manager  of  the  London  Maritime  Asso- 
ciation, who  was  also  one  of  the  committee  of  management 
of  the  London  Marine. 

Some  conversation  then  took  place  between  the  plain- 
tiff and  these  gentlemen,  in  the  course  of  which  the 
plaintiff  alleged  that  he  informed  both  of  them  that  400/. 
of  the  purchase-money  was  unpud,  and  a  charge  on  the 
vesseL  The  plaintiff  alleged  that  Mr.  Henzell  then  said, 
*^  Then  Mr.  England  will  be  your  mortgagee,''  or  words 
to  that  effect.  The  plaintiff  replied  that  he  was.  The 
plaintiff  alleged  that  Mr.  Henzell,  from  his  conversation 
with  Mr.  G.  J.  Woolfe,  appeared  to  know  the  former 
owners  of  the  ship.  Mr.  Henzell  then  said  that  he  would 
write  to  Mr.  England  for  a  guarantee,  and  Mr.  G.  J. 
Woolfe  stated  that  that  would  do.  The  plaintiff  then 
asked  for  copies  of  the  rules  of  the  said  associations,  when 
Henzell  and  Woolfe  replied,  that  they  had  not  got  copies 
then,  but  would  forward  them  to  the  plaintiff,  which,  how- 
ever, the  plaintiff  alleged  they  never  did,  and  the  plaintiff 
remained  ignorant  of  the  contents  of  the  rules  of  the  stud 
associations  until  after  the  loss  of  the  said  ship. 

After  the  insurance  was  effected,  the  plaintiff  took  the 
vessel  to  Sunderland,  whence  she  sailed  to  Spain,  and 
afterwards  to  Quebec.  On  the  3rd  of  September,  1859, 
she  sailed  for  England,  and  was  lost  at  sea  on  the  24th 
day  of  September ;  but  the  plaintiff  and  the  crew,  except 
one  man,  were  saved  by  a  French  brig. 

The  bill  alleged  that,  on  the  26th  of  October,  both 
Mr.  England,  the  mortgagee,  and  the  plaintiff,  wrote  to 
the  secretary  of  the  London  Maritime  Association,  in- 
forming him  of  the  loss  of  the  ship,  and  requesting  pay- 
ment of  the  insurance  monies.  In  reply  to  this  letter 
Mr.  Woolfe  wrote  to  the  plaintiff,  directing  his  attention 
to  the  18th  rule  of  the  association,  and  enclosing  a  copy 
of  the  rules.  In  reply  to  such  letter  the  plaintiff  wrote 
as  follows : — 
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"  Sunderland,  November  2nd,  1859. 
"  Sir, — ^When  I  insured  the  ship,  I  asked  Mr.  Henzell 
for  the  rules  of  the  clubs.  He  told  me  there  were  none 
left,  but  as  soon  as  they  were  printed  they  should  be  sent. 
I  did  not  know  that  such  a  rule  existed  as  the  18  th  section. 
There  is  an  average  bill  due  on  the  4th  for  2/.  14^.,  and 
my  claim  on  you  is  300/.,  and  until  I  get  some  insurance 
I  have  not  one  penny  to  meet  anything  that  comes  against 
me.  I  was  taken  off  the  wreck  without  a  jacket  on  my 
back  until  they  put  one  on  when  I  got  on  board  the 
French  brig.  K  you  pay  the  insurance,  Mr.  England 
will  pay  the  averages. 

"  Yours  respectfully, 

"Wm.  Turnbull." 

Mr.  Woolfe,  in  reply,  wrote  to  the  plaintiff,  returning 
the  draft,  and  informing  him  that,  if  the  claim  was 
admitted,  the  averages  could  be  deducted,  and  if  not, 
that  he  would  not  be  required  to  pay  them. 

The  plaintiff  subsequently  received  the  following 
letter : — 

'^  London  Maritime  Assurance  Association, 

"29,  Threadneedle  Street, 

"December  3rd,  1860. 
"  Mr.  WiUiam  TurnbuU,— Sir,  I  am  directed  by  the 
committee  to  inform  you  that  they  have  rejected  your 
claim  for  the  sum  of  300/.  for  loss  in  respect  of  the  ship 
Beatrice^  on  the  ground  of  your  non-compliance  with  the 
18th  rule  of  the  association.  I  am  further  directed  to 
inform  you  that  the  conunittee  are  willing  to  refer  the 
question  of  compliance  or  non-compliance  to  arbitration, 
according  to  the  terms  of  the  agreement  contained  in 
schedule  B  to  the  printed  rules ;  and  assuming  that  you 
have  complied  with  the  said  rule,  the  committee  estimate 
your  claim  at  300/.,  otherwise  at  nil. 

I  am.  Sir,  yours  tnx\y,p.pro.  G.  J.  Woolfe, 

"  J.  Woolfe." 
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The  plaintiff,  on  the  28th  of  February,  1861,  filed  this 
bill,  alleging  that  he  had  never  had  a  copy  of  the  rules  of 
the  association  until  they  were  sent  by  Mr.  Woolfe. 

The  bill  charged,  that  the  London  Maritime  Associa- 
tion were  not,  under  the  circumstances  therein  mentioned, 
entitled  to  refuse  to  pay  the  said  insurance-money  under 
the  18th  of  the  said  rules,  or  at  all ;  and  that,  although 
the  pliuntiff  had  not,  under  the  circumstances  therein 
mentioned,  complied  with  such  18tii  rule^  he  was,  in 
equity,  under  the  circumstances  therein  mentioned, 
absolved  from  compliance  therewith ;  and  the  defendants 
had  waived  the  compliance  with  such  rule. 

The  bill  prayed,  that  it  might  be  declared  that  the 
pbuntiff  was  entitled  to  be  paid,  out  of  the  monies  and 
property  of  the  London  Maritime  Assurance  Association, 
or  by  the  contribution  of  the  members  of  the  said  asso- 
ciation, in  accordance  with  the  said  rules,  Hxe  balance  of 
the  said  sum  of  300/.,  after  deducting  the  several  pay- 
ments which  the  plaintiff,  as  one  of  the  members  of  the 
said  association,  was  boimd  to  make  in  respect  of  averages 
and  losses  of  ships  of  other  members  of  the  said  associa- 
tion ;  and  that  the  defendants,  other  than  the  mortgagees, 
might  be  decreed  to  pay  the  amount  of  such  balance  to 
the  defendants  the  mortgagees  (the  plaintiff  consenting 
thereto),  out  of  the  monies  and  property  of  the  said  asso- 
dation,  or  to  draw  bills,  and  otherwise  to  procure  the 
contribution  of  the  members  for  the  purpose,  according 
to  the  customary  mode  of  payment  in  use  by  the  said 
association. 

That  the  defendants,  other  than  the  mortgagees,  might 
pay  the  costs  of  the  suit. 

The  bill  alleged,  that  the  members  of  the  association 
exceeded  one  hundred  in  number. 

The  defendants  demurred  for  want  of  equity ;  and  for  fur- 
ther cause  showed  that,  although  it  appeared  by  the  bill  that 
the  plaintiff  was,  and  claimed  the  relief  sought  thereby  as> 
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an  insured  and  suffering  member  of  the  association  therein 
mentioned,  and  called  the  London  Maritime  Assurance 
Association,  he  was  bound  by  the  rules  of  the  said 
association,  which  were  set  forth  in  the  bill ;  and  that^ 
by  one  of  such  rules,  provision  was  made  for  the  refer- 
ence to  arbitration  in  manner  therein  provided,  of  any 
dispute  or  difference  which  should  arise  relative  to  the 
settling  of  any  loss  or  damage,  or  to  a  claim  for  average, 
or  to  any  other  matter  relating  to  the  insurance  of  any 
suffering  member ;  and  that,  by  such  rule  it  was  expressly 
declared  that  the  obtaining  tiie  decision  of  such  arbitra- 
tors as  therein  provided  should  be  a  condition  precedent 
to  the  right  of  any  member  to  maintain  any  action  or 
suit  on  his  policy ;  nevertheless,  the  plaintiff  did  not  by 
his  bill  show  or  allege  that  he  had  obtained,  or  endea- 
voured to  obtain,  or  been  in  any  manner  prevented  or 
hindered  by  the  defendants  or  otherwise  from  obtaining, 
the  decision  of  arbitrators  as  provided  by  the  said  rule 
or  had  in  anywise  proceeded  or  consented  to  refer  his  claim 
to  arbitration  as  thereby  provided ;  and  for  fiirther  cause 
the  defendants  showed  that  the  bill  was  defective  for 
want  of  proper  parties  to  the  bill,  and  tiiat  the  members 
of  the  association  mentioned  tiierein,  and  called  the 
London  Maritime  Assurance,  were  not  parties  thereto ; 
and  that  there  was  not  or  were  not  any  person  or  persons 
party  or  parties  thereto  who  were,  or  by  the  bill  were 
alleged  or  stated  to  be,  a  member  or  members  of  the 
said  association;  and  that  it  appeared  by  the  bill  that 
all  those  defendants  were  members  of  and  constituted 
the  directors  and  committee  of  such  association. 


ArgmMMi,         Mr.  Bacon  and  Mr.  Beaumont,  for  the  demurrer. 

""""  It  was  not  denied  that  the  plaintiff  had  agreed  to  abide  by 

the  rules  of  the  society.     That  was  a  term  in  the  contract ; 

but,  if  so,  the  18th  rule  was  fatal  to  his  claim.     This  bill 

was,  in  fact,  a  bill  to  vary  the  terms  of  the  contract,  on 
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the  fiiith  of  which  the  defendants  had  alone  agreed  to 
effect  the  insurance.  It  might  be,  that  in  cases  of  fraud 
or  mistake,  a  plaintiff  might  be  entitled  to  be  relieved 
against  his  deliberate  contract;  but  no  such  case  was 
made  by  the  bill. 

It  could  not  be  said,  that  the  18  th  rule  was  illegal, 
because  it  was  expressly  framed  to  avoid  the  objection  in 
Hutchinson  v.  fFriffht(a);  in  truth,  without  such  rule,  it 
would  be  impossible  to  conduct  the  business  of  the  asso- 
ciation. 

On  the  ground,  that  the  plaintiff  was  precluded  by  the 
arbitration  clause  from  maintaining  this  suit,  the  defen- 
dant relied  on  Scott  v.  Avery  {b), 

[On  the  question  of  parties,  they  cited  Richardson  v. 
Larpent  (c),  and  DodgsorCs  case  (rf).] 

[The  Merchant  Shipping  Act,  1854,  17  &  18  Vic 
c.  104,  ss.  45,  55,  67—73, 100,  107  was  also  cited.] 
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Mr.  Malins  and  Mr.  Southgate  appeared  for  the  bill, 
hut  were  not  heard. 


The  Vice-Chancellor  : — 

The  first  ground  of  defence  rests  upon  the  construction 
of  a  deed  or  instrument,  set  out  in  the  bill,  which  contains 
a  stipulation,  that  unless  a  certain  thing  is  done  by  the 
plaintiff,  he  is  not  to  be  at  liberty  to  sue  upon  the  assu- 
rance which  he  supposed  he  was  effecting  by  his  dealing 
with  the  defendants. 

The  bill  states  that,  when  the  plaintiff  paid  his  money 
and  entered  into  the  contract,  he  was  not  told  of  any  such 
stipulation ;  and  that  he  stated  to  the  defendant  that  he  had 
not  paid  the  purchase-money  of  the  ship — in  other  words, 
that,  within  the  meaning  of  the  Merchant  Shipping  Act, 
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there  was  a  mortgage,  the  existence  of  which  would  have 
brought  his  case  within  that  stipulation  of  the  existence 
of  which  he  was  ignorant.  It  may  be  doubted  whether, 
if  the  plaintiff  had  had  notice  of  this  stipulation,  and  had 
failed  to  comply  with  it  before  the  loss  had  accrued,  he 
would  not  have  been  entitled  to  recover. 

The  object  of  the  stipulation  and  essence  of  the  con- 
tract is  to  secure  to  the  society  the  right  of  contribution 
from  the  mortgagee.  But  it  is  another  thing  to  say,  that 
the  words,  which  import  that  no  claim  shall  be  made 
against  the  society,  are  to  be  construed  as  amounting,  in 
the  event  of  non-compliance  with  the  terms  of  the  stipu- 
lation, to  an  entire  forfeiture  of  the  contract. 

Upon  the  statements  in  the  bill,  it  appears  that  there  was 
no  constructive  notice  to  the  plaintiff  that  there  was  any 
such  stipulation  at  all  in  the  rules  of  the  society.  There 
certainly  was  no  actual  notice,  and  the  rules  of  the  society, 
although  the  plaintiff  asked  to  have  a  copy  of  them,  and 
was  promised  to  have  a  copy  sent  to  him,  never  were  sent 
to  him,  and  no  notice  of  the  rule  in  question  was  given 
to  him.    The  demurrer  must  be  overruled  with  costs. 


MARE  V.  WARNER. 

JlHE  bill  in  this  case,  was  filed  for  the  purpose  of 
obtaining  an  injunction,  to  restrain  the  defendant  from 
further  prosecuting  an  action  at  law,  which  he  had  com- 
menced against  the  plaintiff,  on  three  bills  of  exchange^ 

pound,  but 

gave,  as  security  to  one  creditor,  his  I  O  U  for  the  whole  debt,  in  order  to  induce  him  to 
concur  in  annulling  the  bankruptcy,  and  afterwards,  in  consideration  of  a  loan,  exchanged 
the  I  O  U  for  bills  which  he  accepted,  the  Court,  at  the  suit  of  the  trader,  declared  the  bills 
in?alid,  but  without  costs. 


AprU  30/&. 

Where  a 
bankrupt 
trader  com- 
pounded with 
his  general 
creditors  for 
49.  in  the 


Statement^ 
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accepted  by  the  plaintiff;  and  also  for  a  declaration,  that        ^^^\ 
the  said  bills  were  invalid,  and  ought  to  be  delivered 
up  to  be  cancelled ;  and  that  the  defendant  might  be 
decreed  to  take  up  the  promissory  note  for  115/.,  and  to 
indemnify  the  plaintiff  in  respect  thereof. 

On  the  8th  of  May,  1860,  the  action  was  restrained 
by  injunction. 

The  facts  of  the  case,  which,  in  many  respects,  were 
similar  to  those  which  existed  in  Mare  v.  Sandford  (a), 
were  briefly  these : — In  September,  1855,  the  plaintiff,  a 
shipbuilder,  at  Millwall,  was  adjudicated  a  bankrupt. 
The  defendant,  a  creditor,  proved  for  the  sum  of 
8362.  lOs.  The  plaintiff,  after  his  bankruptcy,  com- 
menced negotiations  with  his  creditors  for  the  purpose 
of  annulling  the  adjudication,  by  means  of  the  pecu- 
niary assistance  of  Mr.  Bolt,  his  father-in-law.  He 
first  proposed  a  composition  of  10s.  in  the  pound,  but 
finding  that  his  estate  would  produce  less  than  he  had 
anticipated,  fresh  negotiations  were  entered  upon  for  the 
payment  of  a  composition  of  5s,  in  the  pound ;  and  ulti- 
mately the  plaintiff  arranged  with  his  creditors  on  pay- 
ment of  4^.  in  the  pound. 

A  part  of  the  arrangement  proposed  was,  that,  on 
payment  of  55.  in  the  pound,  certain  of  the  creditors 
should  assign  their  debts  to  Mr.  Quilter. 

The  bill  alleged,  that  the  defendant,  in  respect  of  the 
said  debt,  refused  to  accept  the  said  composition  of  5s^ 
in  the  pound,  except  upon  the  terms  of  having  the 
residue  of  the  debt  secured  to  him ;  and  thereupon  it  was 
arranged  between  the  plaintiff  and  the  defendant  (the 
plaintiff  not  being  aware  that  his  so  doing  would  be  an 
offence  against  the  bankrupt  laws)  that  the  plaintiff 
should  give  the  defendant  his  I  O  U  for  the  sum  of 
8362.  lOs.  2d.,    and  should,    upon   the   request  of   the 

(a)  See  antif  vol.  1,  290. 
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defendant^  accept  bills  of  exchange  for  that  amount^  the 
defendant  undertaking  to  account  for  the  composition  of 
5{S.  in  the  pound  on  his  said  debt ;  and^  accordingly^  on 
the  15th  March^  1856^  an  agreement  was  entered  into 
between  Arthur  Warner,  of  the  one  part,  and  William 
Quilter,  of  the  other  part,  whereby,  after  reciting  that 
the  defendant  was  a  creditor  of  the  plaintiff,  and  had 
proved  a  debt  of  836/.  lOs.  2d.  on  two  bills  of  exchange 
under  the  bankruptcy,  and  the  said  Warner  had  agreed 
to  sell,  and  the  said  Quilter  to  purchase,  the  said  debt, 
it  was  thereby  witnessed,  in  consideration  of  the  sum  of 
209/.  2s,  6d,  paid  to  the  said  Warner  by  the  said 
Quilter,  he,  the  said  Warner,  transferred  and  assigned 
to  the  said  Quilter  all  the  said  debts,  &c.  There  was 
also  a  covenant  for  title. 

On  the  same  day,  the  plaintiff  gave  to  the  defendant 
his  I  O  U  for  the  sum  of  836/. 

In  pursuance  of  the  arrangement  above  mentioned, 
the  defendant  drew  upon  the  plaintiff,  in  the  name  of 
*'  C.  J.  Mare  and  Co."  a  bill  of  exchange  dated  21st 
of  May,  1859,  for  300/.,  payable  at  four  months ;  another 
for  300/.  dated  the  27th  of  May,  1859,  payable  at  four 
months ;  and  a  third,  for  236/.  10^.  2c/.,  payable  at  four 
months.  The  bills  were  accepted  by  the  plaintiff,  in  the 
name  of  ^'  C.  Mare  and  Co.,"  and  were  delivered  by  the 
plaintiff  to  the  defendant,  whereupon  the  defendant 
delivered  up  to  the  plaintiff  his  I  O  U  for  836/.  10^.  2d. 

The  bill  for  236/.  10^.  2d.  was  indorsed  over  by  the 
defendant  to  Messrs.  Neild  and  others,  who,  on  the  30th 
of  November,  1859,  commenced  an  action  thereon  and 
recovered  judgment,  the  plaintiff  not  having  appeared ; 
and  on  the  9th  of  January,  1860,  the  plaintiff  settled 
the  action  with  the  defendants,  by  paying  them  100/.  in 
cash,  and  by  giving  them  his  promissory  note,  dated  the 
20th  of  January,  1860,  for  the  payment  of  151/.  6^.  lA 
three  months  after  date. 


Statemmit, 
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On  the  23rd  of  April,  1857,  a  dividend  of  1*.  6rf.  in  IWI. 
the  pound  was  decreed  under  the  bankruptcy.  On  the 
7th  of  July,  1857,  the  plaintiff,  and  Mr.  Kolt,  as  his 
friend,  made  an  offer  of  composition  at  the  rate  of  4j.  in 
the  pound,  including  the  said  declared  dividend  of  1^.  Gcf. 
The  offer  was  accepted  by  nine-tenths  in  number  and 
value  of  the  creditors  assembled,  and,  after  further  pro- 
ceedings, in  the  course  of  which  a  second  dividend  of 
2«.  6^  in  the  pound  was  declared  on  the  26th  of 
Nov^nber,  1857,  the  bankruptcy  was  annulled,  by  an 
order  made  on  the  24th  of  December,  1857. 

The  defendant  stated  that,  on  the  27th  of  May,  1859, 
the  plaintiff  called  on  him  and  asked  him  for  a  loan  of 
100/.,  and  produced  a  letter  from  his  solicitors,  Messrs. 
Nichols  &  Clark,  which  was  as  follows : — 

"  9,  Cook's  Court,  Lincoln's  Inn,  May  27th,  1859. 
"  Arthur  Warner,  Esq. 

"  Sir, — Our  client,  Mr.  C.  J.  Mare,  has  requested  us 
to  write  to  you.  He  informs  us  that  you  are  under  the 
impression  that  he  was  arrested  last  week,  and  he  wishes 
to  remove  that  impression.  It  is  true  that  an  execution 
was  issued  against  him  at  the  suit  of  Messrs.  Sandford, 
upon  a  judgment  they  had  obtained  against  him  on  a  bill 
of  exchange,  given  to  them  as  a  security  for  5j.  in  the 
pound  on  the  debt  proved  by  them  under  the  bankruptcy, 
in  addition  to  the  bs.  in  the  pound  for  which  they  had  sold 
their  debt.  We  advised  Mr.  Mare  that  they  had  obtained 
the  bill  from  him  under  circumstances  which  a  court  of 
equity  would  not  uphold,  and  which,  in  justice  to  himself 
and  his  bond  fide  creditors,  ought  not  to  be  upheld,  and 
80  informed  Messrs.  Sandford's  solicitors,  and  that,  unless 
they  withdrew  the  execution,  we  should  apply  to  the 
Comt  of  Chancery  for  an  injunction  to  restrain  them 
from  acting  upon  it,  which  we  did;  and  yesterday  the 
case  was  argued,  and  the  injunction  unhesitatingly  con- 
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tinued  (a),  thus  confirming  the  view  we  had  advised  him 
the  Court  would  take  of  these  transactions. 

"  Your  obedient  servants^ 

"  Nichols  &  Clark.** 

The  defendant  alleged  that^  when  he  had  read  the 
letter,  the  plaintiff  said  to  him :  '^  You  see  how  this  affair 
of  old  claims  is  settled ;  you,  therefore,  with  others,  can 
have  no  legal  demand  upon  me :  but  for  you  who  have 
assisted  me  so  much  in  my  difficulties,  I  desire  to  show, 
in  the  face  of  this  letter,  what  are  my  feelings  towards 
you.  K  you  will  draw  upon  me  for  836/.  lOs.  2d.,  the 
amount  of  the  I  O  U  which  I  have  given  you,  I  will 
accept ;  but  it  must  be  on  the  understanding  that,  should 
I  require  it,  the  bill  shall  be  renewed  to  the  extent  of 
twelve  months,  and  as  I  have  thus  shown  my  willingness 
to  do  all  I  can,  you  must  now  assist  me  for  present 
emergencies."  The  defendant,  as  he  alleged,  agreed  to 
this  arrangement,  and  the  plaintiff  then  pressed  him  to 
let  him  have  the  further  sum  of  100/.,  to  which  he  con- 
sented on  the  terms  mentioned  in  the  answer,  and  the 
plaintiff  gave  him  his  note  for  the  amount. 

The  three  bills  were  thereupon  drawn  and  accepted  as 
above  stated.  Upon  their  being  accepted,  the  defendant, 
at  the  plaintiff's  request,  wrote  to  the  plaintiff  a  letter 
undertaking  to  return  209/.  2s.  6 A,  when  all  defendant's 
acceptances,  and  a  draft  of  the  plaintiff's  should  have  been 
paid.  Defendant  also,  by  another  letter,  agreed  to  renew 
the  acceptances  for  twelve  months. 

The  defendant  further  stated,  that  he  and  the  pluntiff 
had  had  considerable  business  transactions  together,  and 
that  when  the  plaintiff  was  negotiating  an  arrangement 
with  his  creditors,  the  defendant  was  throughout  most 
anxious  to  assist  him.     He  said  that  the  statement,  that 


(a)  See  Mare  ▼.  Sandford,  1  Giff.  288. 
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he  refused  to  accept  the  composition  of  5s,  in  the  pound, 
was  wholly  untrue. 

He  further  stated  that,  in  March,  1856,  the  plaintiff 
sent  to  defendant's  counting-house,  and  requested  de- 
fendant to  call  on  him.  Defendant  accordingly  went. 
Pliuntiff  said  he  knew  the  defendant  wished  to  serve  him, 
and  render  him  all  the  assistance  in  his  power,  to  which 
defendant  assented.  The  plaintiff  then  said  he  wished 
defendant  to  accept  the  composition  which  he  had  offered 
to  his  creditors,  of  5«.  in  the  pound ;  that  the  defendant 
at  once  assented;  the  plaintiff  then,  voluntarily  and 
without  any  suggestion,  said  he  ''  should  give  defendant 
his  I  O  U,  bearing  his  private  signature,  for  the  amount 
he  owed  defendant,  and  that  he  would  pay  it  as  a  debt  of 
honour."  Thereupon  defendant,  at  plaintiff's  suggestion, 
wrote  out  an  I  O  U  for  836/.  10^.  2d,  and  the  plaintiff 
rigned  it. 

That  when  this  I  O  U  was  signed  and  handed  to  the 
defendant,  there  was  no  arrangement  or  agreement^ 
as  untruly  alleged  in  the  bill,  nor  any  understanding 
whatever  between  them,  that  the  plaintiff  should,  at 
defendant's  request  or  otherwise,  accept  bills  to  the  same 
amount ;  no  mention  was  made  of  any  bills  of  exchange 
or  other  security,  nor  did  defendant  then  undertake  to 
account  for  the  composition  of  5^.  in  the  pound  on  the 
debts.  Defendant  accordingly  unconditionally  acceded 
to  the  composition,  and  assigned  his  debt  to  Mr.  Quilter 
as  above  mentioned.  That  the  defendant  in  various  ways 
exerted  himself  to  promote  the  plaintiff's  interests ;  and 
on  one  occasion  the  plaintiff  told  defendant  he  should 
lose  nothing  by  serving  him  in  the  way  in  which  he  was 
doing,  viz.  advancing  him  money,  as  the  I  O  U  which 
plaintiff  had  given  defendant  ''  was  a  debt  of  honour, 
which  he  (plaintiff)  should  assuredly  pay  as  soon  as  he 
got  into  business." 

In  September,  1859,  the  defendant  Warner  indorsed 
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over  to  Messrs.  Neild  &  Co.  the  bill  for  836Z.  10^.  2d., 
accepted  by  the  plaintiff,  and  due  on  the  6th  of  October 
following. 

The  other  bills  were  presented  when  due,  and  dis- 
honoured, but  were  renewed  by  the  defendant  on  the  3rd 
of  October,  1859,  at  four  months'  date.  On  the  10th  of 
February  the  defendant  wrote  to  the  plaintiff,  inquiring 
what  he  proposed  to  have  done  about  the  bills,  when  the 
plaintiff,  the  following  day,  wrote  to  the  defendant  as 
follows: — 

"  Dear  Sir,— The  two  drafts  of  300/.  each  are 
similar  to  those  which  the  Court  of  Chancery  has  de- 
cided to  be  invalid. 

Faithfully  yours, 

"  C.  J.  Mare." 


f€ 


Argument. 


The  defendant  alleged,  that  he  was,  and  had  been 
ready  to  renew  the  bill  if  necessary,  or  to  take  it  up  at 
maturity,  but  contended  that  the  plaintiff  had  acted  in 
bad  futh  by  giving  bills  which  he  intended  to  dispute. 

Mr.  Craiff  and  Mr.  Caldecott  contended,  that  the 
transaction  was  illegal  and  void,  and  was  within  the 
principle  of  the  decision  in  Mare  v.  Sandford  (a).  It 
might  be  an  ungracious  thing  for  the  plaintiff  to  take  the 
objection,  but  the  Court  could  only  consider  the  question 
of  public  policy,  which  made  this  transaction  void. 

Mr.  Malins  and  Mr.  Druce,  for  the  defendant,  con- 
tended, that  the  giving  of  the  three  bills  was  an  entirely 
new  transaction,  and  unconnected  with  the  prior  one. 
The  I  O  U,  it  was  admitted,  was  invalid ;  but  these  bills 
were  not  to  validate  the  former  transaction,  but  in  con- 
sideration of  the  gratitude  which  the  plaintiff  owed  the 
defendant.      The  plaintiff  owed  the  defendant  a  large 

(a)  Ant^  vol.  1,  209. 
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sum,  which  it  was  admitted  he  was  not  legally  bound  to 
pay^  but  which,  if  he  elected  to  discharge,  the  moral 
obligation  formed  a  good  consideration  for  the  securities. 
It  was  clear,  if,  instead  of  these  securities,  he  had  paid 
the  debt  in  money,  he  could  not  have  recovered  it  again. 
At  all  events,  the  plaintiff  was  not  entitled  to  costs. 


1S61. 


Argntnent. 


The  Vice-Chancellor  : — 

The  plaintiff,  by  an  illegal,  corrupt,  and  disgraceful     Judgment. 
bargain  with  the  defendant  Warner,  affected  to  pay  him  58. 
in  the  pound  on  his  debt,  but  secretly  gave  him  an  I  O  U, 
or  obligation  to  pay  836/. 

In  consideration  of  that  corrupt  bargain,  and  :n  order 
to  carry  it  into  effect,  the  defendant  Warner  assigned  his 
debt  to  Quilter,  who  was  thereby  enabled  to  appear  as  the 
assignee  of  Warner,  and  to  accept  a  composition  of  5^.  in 
the  pound  on  Warner's  debt. 

It  has  been  said,  on  behalf  of  the  defendant,  that  giving 
the  bills  was  a  new  transaction,  and  perfectly  valid«  The 
transaction,  however,  was  a  mere  renewal  of  that  for 
which  the  I  O  U  was  first  given ;  and  if  the  I  O  U  was 
worthless,  the  bills  given  in  Its  place  were  equally 
worthless. 

It  has  also  been  said  that  if,  instead  of  giving  bills  for 
8S6L,  the  plaintiff  Mare  had  paid  that  amount  to  the 
defendant  Warner,  the  former  could  not  have  got  it  back. 
But  in  that  case  the  matter  would  have  been  completed, 
and  it  would  no  longer  have  rested  in  contract. 

The  transaction  of  giving  the  bills  is  so  tainted  with 
firaud  and  illegality,  that  there  must  be  a  decree  for  the 
delivery  to  the  plaintiff  of  the  two  bills  for  300/.  each, 
and  for  payment  of  the  amount  of  the  third  bill  to  the 
plaintiff. 

In  the  case  of  Mare  v.  Sandford^  I  gave  the  plaintiff 
his  costs  on  the  ground  of  public  policy,  though  his 
conduct  entitled  him  to  no  indulgence.     But  I  have  since 
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thought  that  public  policy  will  be  better  nudntained  by 
giving  a  plaintiff  who  comes  forward  with  such  a  case  no 
costs.     Each  party,  therefore,  must  bear  his  own  costs. 


May\tt.  MABE  V.  EARLE. 

JL  HE  bill  in  this  case  was  framed  on  the  same  principle 
as  in  the  preceding  case  of  Mare  v.  Warner ;  on  the 
bankruptcy  of  the  plaintiff,  as  stated  above,  the  defen- 
dants, who  carried  on  business  as  timber  merchants, 
proved  for  a  debt  of  3724/.  19«.  6rf. 

The  bill  alleged  that^  the  defendants  having  refused  to 
compound  their  debt  for  5^.  in  the  pound,  without 
security  for  a  fiirther  sum  of  58.  in  the  pound,  an 
arrangement  was  entered  into  between  the  plaintiff, 
Samuel  Mare,  the  plaintiff's  broker,  and  the  defendants 
(the  plaintiff,  as  he  alleged,  being  ignorant  that  the 
arrangement  was  in  violation  of  the  law  of  bankruptcy), 
that  Samuel  Mare  should  draw  on  the  plaintiff  for  the 
amount  of  55.  in  the  pound ;  that  the  plaintiff  should 
accept  the  bill;  and  then,  that  Samuel  Mare  should 
indorse  the  bill  to  the  defendants.  In  pursuance  of  this 
arrangement,  Samuel  Mare  drew,  and  the  plaintiff 
accepted  a  bill  at  twelve  months'  date  for  93 R  4^.  WdL, 
which  was  indorsed  to  the  defendants.  By  a  deed, 
dated  the  11th  of  April,  1856,  between  Samuel  Mare 
and  the  defendant  Robert  Jones  (on  behalf  of  him- 
self and  his  partners),  it  was  witnessed  that,  in  consi- 
deration of  a  sum  of  931/.  45.  11^.,  to  the  said  Robert 
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Jones  paid  by  the  said  Samuel  Mare,  and  of  a  further         I86i. 
sum  of  931/.  4 J.  ll<L,  secured  by  a  bill  drawn  by  Samuel 
Mare,  and  accepted  by  the  plaintiff,  the  said  Bobert  Jones 
assigned  to  Samuel  Mare  all  that  debt  of  3724/.  I9s.  lid. 
It  was   by  the   said    deed  provided  that,  in  case  the 
said  Charles  John  Mare  should  not  supersede  his  bank- 
ruptcy, and  his  estate  and  effects  should  realise  more  than 
the  sum  of  lOs.  in  the  pound  received  from  the  said 
Samuel  Mare,  then  that  the  said  Samuel  Mare  should 
pay  to  the  defendants  such  sum  and  sums  as,  together 
with  the  said  sums  of  931/.  4^.  lid.    then  paid,   and 
931iL  4s.  lld.y  the  amount  of  the  bill,  should  amount  to 
the  dividend  which  should  be  received  and  payable  under 
the  said  estate — 9d.  in  the  pound  being  deducted  for 
expenses  thereon;  and  the  said  Bobert  Jones  agreed 
that  there  should  be  no  lien  or  claim  in  equity  on  the 
said  debt,  by  reason  of  the  sum  secured  by  the  said  bill 
being  unpaid. 

The  bill  charged  that  the  said  assignment,  though  in 
form  made  to  the  defendant  Samuel  Mare,  was  in  fact  an 
assignment  in  favour  of  the  said  William  Quilter,  and 
was  so  to  the  knowledge  of  the  defendants,  and  the  sum 
of  93L/L  4^.  lid.  therein  stated  to  have  been  paid  by  the 
defendant  Samuel  Mare  to  the  defendant  Bobert  Jones, 
was  ia  fiict  paid  to  him  by  the  said  William  Quilter. 

The  form  of  the  said  assignment  was  the  subject  of 
considerable  communication  between  the  plaintiff  and  the 
defendants,  other  than  the  defendant  Samuel  Mare,  and 
between  the  same  defendants  and  their  solicitor,  Mr.  John 
Clarke  Meymott,  and  particularly  the  defendant  Bobert 
Jones,  on  the  29th  day  of  March,  1856,  wrote  and  sent 
a  letter  of  that  date,  and  further  dated  ^*  ^  past  2^" 
which,  except  as  to  the  formal  parts  thereof,  and  an 
immaterial  postscript  thereto,  was  as  follows,  that  is  to 
Bay: — 


no 
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*^  Be  Mare. 
'^  Will  you  be  good  enough  to  read  the  accompanying 
documents  and  return  them  by  the  bearer,  or  between 
this  and  four  o'clock,  stating  whether  you  consider  them 
such  as  we  ought  to  sign,  and  sufficient  to  carry  out  the 
arrangement  as  explained  to  you  yesterday.  You  will 
perceive  that  Mare  does  not  undertake  to  give  us  a  lien 
on  his  assets,  which,  as  you  seemed  to  think,  was  a  point 
scarcely  worth  stipulating  for.  And  further,  that  Quilter 
claims  a  deduction  of  ninepence  in  the  pound,  for  his  com- 
mission upon  any  sum  which  the  estate  might  realize 
beyond  five  shillings,  in  the  event  of  the  bankruptcy 
being  superseded.  Monday  being  the  last  day  of  our 
year,  I  wish  to  have  this  completed  in  the  meantime,  and 
therefore  want  to  return  the  papers  to  Mare  this 
afternoon." 


The  said  assignment  was  executed  in  duplicate,  and  the 
form  and  execution  thereof  was  arranged  with  and  had 
under  the  direction  of  the  said  William  Quilter ;  and  the 
said  assignment  and  its  duplicate  were,  on  the  execution 
thereof,  delivered  over  to  the  said  William  Quilter,  as  to 
the  original  thereof  to  him  as  the  person  in  whose  favour 
such  assignment  was  in  fact  made,  and  as  to  -the  duplicate 
thereof  for  the  purpose  of  the  said  William  Quilter  pro- 
curing the  same  to  be  stamped,  and  the  said  William 
Quilter  accordingly  procured  the  same  to  be  stamped ; 
and  on  the  16th  day  of  July,  1856,  wrote  and  sent  to  the 
said  John  Clarke  Meymott  a  letter  of  that  date,  which, 
except  as  to  the  formal  parts  thereof,  was  as  follows,  that 
is  to  say  : — 


"  Re  C.  J.  Mare. 
''  Herewith  I  send  you  the  duplicate  assignment  .of  the 
debt  due  from  the  above  estate  to  Messrs.  J.  Dowson 
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&  Co.  9  executed  by  Mr.  Jones  to  myself^  and  left  with 
me  for  the  purpose  of  being  stamped  with  the  original 
document.  Be  so  good  as  to  acknowledge  its  receipt, 
and  remit  me  five  shillings  for  the  stamp." 

The  bankruptcy  was  annulled  on  the  24th  December, 
1857,  in  consideration  of  a  dividend  amounting  altoge- 
ther to  4«.  in  the  pound.  Samuel  Mare  received  that 
amount  on  the  defendant's  debt,  and  paid  the  same  to 
Mr.  Quilter. 

The  defendant  subsequently  brought  an  action  on  the 
bill,  whereupon,  on  the  28th  of  December,  1859,  the 
plaintiff  filed  this  bill,  and  obtained  an  injunction 
restraining  the  action. 

The  bill  prayed  for  a  declaration,  that  the  said  trans- 
action was  invalid,  and  that  the  bill  of  exchange  might 
be  delivered  up  to  be  cancelled.  The  bill  charged  that 
the  assignment  of  Samuel  Mare  was  in  fact  an  assignment 
to  William  Quilter. 

Mr.  Craig  and  Mr.  CaldecoU  appeared  for  the  plain- 
tiff, and  relied  on  his  Honour's  judgment  in  the  cases  of 
Mare  v.  Sandford  (a)  and  Mare  v.  Warner  (i). 

Mr.  Bacon  and  Mr.  W.  Forster  contended,  that  this 
case  was  distinguishable  from  the  other  cases.  The  prin- 
ciple of  the  decision  in  Mare  v.  Sandford  and  Mare  v. 
Warner  was,  that  there  had  been  a  secret  bargain ;  but  in 
this  case  the  defendants  acted  without  any  desire  for  con- 
cealment. They  refused  to  accept  5«.  in  the  pound,  but 
agreed  to  accept  10«.  It  was  submitted,  that  a  creditor 
had  a  right  to  stipulate  for  what  terms  he  pleased. 

It  was  submitted  further,  that  the  bill  was  defective, 
inasmuch  as  Samuel  Mare  was  not  a  party  (c). 

(a)  Anik^  vol.  i.  288.  sequence  of  this  objection,  made 

(&)  A'Kik^  100.  a  party,  and  Mr.  £.  G.  Dann  Ap- 

(e)  Samuel  Mare  was,  in  con-      peared  for  him. 


Ill 
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StattmtnU 


Aryumeni, 
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Judgment, 


The  Vice-Chancellor  : — 

The  plaintiff  must  amend  the  bill,  by  making  Samuel 
Mare  a  defendant.  The  arrangement  which  has  been 
effected  by  the  plaintiff  with  the  defendants  contravenes 
the  well-established  principle  of  the  bankrupt  law,  that 
there  should  be  equality  in  the  distribution  of  the  bank- 
rupt's effects.  The  defendant  cannot,  therefore,  be 
allowed  to  enforce  that  arrangement ;  and  there  must  be  a 
declaration  that  the  bill  is  invalid,  and  it  must  be  delivered 
up.  On  the  question  of  costs,  as  the  plaintiff's  conduct  has 
more  culpable  than  that  of  the  defendants,  he  ought 
not  to  get  his  costs.  There  will,  therefore,  be  no  order 
as  to  costs. 


Jfay  lit. 


NOWELL  V.   THE  ANDOVER  AND  RED- 
BRIDGE  RAILWAY  COMPANY. 

1  HIS  bill  was  filed  on  the  28th  of  March,  1861,  by 
Frederick  Nowell,  on  behalf  of  himself  and  all  other  the 
shareholders  of  the  Andover  and  Redbridge  Railway 
Company  (except  the  defendants),  against  the  company 


Bill  against 
the  directors 
of  a  railway 
company 
which  had 
power  to  bor- 
row monies, 

not  exceeding    and  five  of  the  directors. 

mortgage  or         ^^^  ^^  alleged,  that  the  company  was  incorporated  by 

M^^l'^hl^iA  *  special  Act  of  Parliament  in  1858,  by  which  it  was 

enacted  that  the  capital  should  consist  of  130,000/.,  in 

13,000  shares  of  lOL  each. 
By  the  8th  section  it  was  enacted,  "  that  the  company 

might  borrow  on  mortgage  or  bond  any  sums  not  exceeding 
gaiiyborrowed  in  the  whole  the  simi  of  43,000/.,  but  that  no  part  of 
1^  a^dedim-    such  sum  should  be  borrowed  until  the  whole  of  the  said 

tion  that  such 

borrowing  was  illegal,  and  to  restrain  the  defendants  from  repaying  the  monies  out  of  the 
company's  assets.  Demurrer  allowed  on  the  ground  that  there  was  no  allegation  that  one- 
half  of  the  subscribed  sum  had  not  been  paid  up,  or  that  the  defendants  intended  to  issue 
bonds  or  mortirages  before  it  was  due. 


the  whole 
capital  had 
been  sub- 
scribed and 
one-half  paid 
up,  alleg&g 
that  monies 
had  been  ille- 
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capital  or  sum  of  130,000/.  should  have  been  subscribed  I86I. 

for,  and  one-half  thereof  actually  paid  up."  Nowbll 

The  bill  further  alleged,  that  by  a  report  issued  by  '     ^^^ 

the  directors  it  was  stated,  as  the   fact  was,  that  the  anooybr 

directors  had  already  borrowed,  for  the  purposes  of  the  Redbridgb 

company,  the  sum  of  39,887/,  10*.  previously  to  the  30th  company. 

of  June,  1860,  and  also  a  further  sum  of  898/.  Is.  ItL  „^z —  . 

Statement, 

up  to  the  31st  of  December,  1860 ;  the  two  sums  making 
together  40,785/.  lis.  Id.  That  the  actual  paid-up 
capital  on  the  30th  of  June,  1860,  did  not  exceed  the 
sum  of  30,157/.  6s.  Sd.,  and  that  the  portion  which  had 
been  actually  paid  up  on  the  3l8t  of  December,  1860> 
did  not  exceed  the  sum  of  52,552/.  ISs.  4d. ;  each  of 
which  stuns  was  considerably  less  than  one-half  of  the 
capital  of  the  company,  inasmuch  as  one-half  of  such 
capital  amounted  to  the  sum  of  65,000/. 

The  bill  alleged  that  the  said  sums  so  borrowed  by  the 
directors  as  aforesaid  had  not,  nor  had  any  part  thereof, 
been  repaid,  nor  had  the  repayment  thereof,  or  of  any 
part  thereof,  yet  been  secured,  or  purported  to  be  secured^ 
by  any  mortgage,  bond,  or  other  security  binding  or 
purporting  to  bind  the  company  or  its  assets. 

The  bill  charged  that,  under  the  circumstances  afore- 
said, the  borrowing  powers  of  the  company  had  not,  on 
the  31st  of  December,  1860,  come  into  operation,  and 
that  the  sums  so  borrowed  by  the  directors  as  aforesaid 
were  borrowed  by  them  without  any  power  or  authority 
to  borrow  the  same  on  behalf  of  the  company,  and  that 
the  company  and  its  assets  were  not  then,  and  ought  not 
to  be  made,  chargeable]with  the  sums  so  borrowed,  or  any 
part  thereof,  or  with  any  interest  in  respect  of  the  same. 

The  bill  further  charged,  that  the  directors  alleged  that 
the  monies  so  borrowed  were  borrowed  on  behalf  and  for 
the  purposes  of  the  company,  and  that  the  company  were 
properly  chargeable  with  and  liable  to  repay  the  samei 
and  all  interest  which  had  theretofore  accrued,  or  which 

VOL.    III.  I 
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should  thereafter  accrue  in  respect  of  the  same.  That 
the  same  defendants^  moreover^  intended  to  repay  the 
monies  so  borrowed,  with  interest  thereon,  or  some  part 
of  such  monies  and  interest,  out  of  the  monies  of  the 
company  then  in  or  which  should  thereafter  come  to  their 
hands,  and  to  issue  mortgages  or  bonds,  under  the  seal  of 
and  purporting  to  bind  the  company,  for  securing  to  the 
persons  who  had  advanced  the  same  repayment  of  so 
much  of  the  said  borrowed  monies  and  interest  as  should 
not  be  actually  repaid  by  them  as  last  aforesaid,  out  of 
the  monies  of  the  company. 

.  The  bill  prayed  that  it  might  be  declared  that  the 
borrowing  as  aforesaid  of  the  said  sums  of  39,8872.  10^. 
and  898/.  Is,  Id,  on  behalf  of  the  company,  was  improper 
and  illegal,  and  that  neither  the  company  nor  its  assets 
were  or  ought  to  be  made  chargeable  with,  or  liable  to 
repay,  the  same  or  any  part  thereof;  and  for  an  injunction 
to  restrain  the  defendants  from  repaying  the  sums  so 
borrowed  or  any  part  thereof,  or  any  interest  in  respect 
of  the  same,  out  of  the  monies  or  assets  of  the  company, 
and  from  issuing  or  making  any  mortgage  or  bond,  or 
doing  or  suffering  any  other  act  or  thing  which  should 
charge  or  pledge,  or  purport  to  charge  or  pledge,  the 
company,  its  assets  or  credits,  with  or  for  the  repayment 
of  the  sums  so  borrowed  as  aforesaid,  or  any  part  thereof, 
or  any  interest  in  respect  of  the  same. 


Argument  t 


Mr.  Bacon  and  Mr.  De  GeXy  for  the  demurrer. — The 
bill  shows  no  case  for  relief.  There  was  nothing  in  the 
bill  to  show,  that  when  the  bill  was  filed  one-half  the 
capital  had  not  been  paid  up.  So  far  from  there  being 
any  allegation  that  the  directors  had  borrowed  money  on 
mortgage  or  bond,  the  very  reverse  was  alleged,  that  they 
had  not.  The  bill,  indeed,  stated  that  the  directors  intended 
to  charge  such  monies  against  the  assets  of  the  company, 
but  it  does  not  allege  that  the  directors  intended  to  borrow 
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money  on  mortgage  or  bond  before  they  were  entitled  to 
do  so,  ue,  when  the  required  capital  had  been  subscribed 
for,  and  one-half  actually  paid  up. 

Mr.  MalinSi  Mr*  Lococh  Webby  and  Mr.  PhectTf  for  the 
pMnliff. — Although  the  express  prohibition  in  the  special 
Act  waa  against  borrowing  on  mortgage  or  on  bond, 
yet  the  borrowing  of  money  in  any  other  way  by  the 
company  before  half  the  subscribed-for  capital  had  been 
paid  up  was  ultra  vires  and  equally  prohibited  by  the 
implied  meaning,  if  not  by  the  express  terms  of  the  Act. 
It  was  well  settled,  that  a  corporation  could  not  contract 
except  by  an  instrument  under  the  corporate  seal.  It 
was  not,  therefore,  necessary  to  allege  by  the  bill  that 
half  the  capital  had  not  been  paid  up,  or  that  the  direc- 
tors intended  to  raise  money  by  mortgages  or  bonds 
before  that  event  had  occurred. 


115 

1S61. 

NOWBLL 
V. 

Thb 
Anboybr 

AND 

Rbdbridob 
Railway 
Company. 

Argument, 


The  Vice-Chancellor  : — 

There  is  a  fatal  defect  in  the  bill.  In  order  to  show 
that  the  alleged  acts  of  the  defendants  are  illegal,  it  is 
necessary  to  prove,  or,  on  demurrer,  to  allege,  that  one- 
half  of  the  subscribed  sum  is  not  paid  up,  or  that  the  com- 
pany intend  to  issue  bonds  or  mortgages  before  it  is  due. 
There  is  no  such  allegation  in  the  bill. 

The  demurrer  must,  therefore,  be  allowed. 


Judgment, 


l2 
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m^th.  WILKINS  V.  HOGG. 

Bill  against  X  HIS  bill  was  filed  by  the  cestui  que  trust  under  the 

trustees  to  will  of  Mrs.  Lockyer,  against  Charles  Hogg  and  Mary 

trus^moDieB  Banister,  praying  that  they  might  be  decreed  personally 

wWchUieyhad  liable,  and  decreed  to  make  good  two  sums  of  2000/. 

allowed  their  .  .... 

oo-tmsteeto     each,  being  the  proceeds  of  certain  policies  in  the  bill 

receive,  dis-  . .         , 

missed  with  mentionecL 

havtair  *^idteB  Isabella  Lancaster  Lockyer,  by  her  will,  appointed 

the  usual  In-  the  defendants,  Charles  Hogg,  Mary  Banister,   widow, 

provided       '  and  Samuel  Jackson  Beid,  the  executors  and  trustees  of 

tru8tee"who  ^^^  ^^  ^^'  ^^^  ^^^  thereby  directed  and  authorised  her 
should  pay  to    gaij  executors,  within  three  months  after  her  decease,  to 

his  oo-trustee, 

or  enable  him    effect  in  their  o  wn  names  an  insurance  of  4000/.  on  the  life 

to  recfiivA  

monies,  for  the  ^^  Sophia  H.  Wilkins  in  some  good  and  respectable  office 
^'^f  tt^"  ^^  London  or  Westminster,  and  that  they  should  stand 
will,  should  possessed  of  and  interested  in  the  said  policy,  and  the 
to  see  to  the  monies  secured  thereby,  for  the  benefit  of  the  plaintiffs, 
tion  thereofor  *^®  children  of  the  said  Sophia  H.  Wilkins,  in  manner 
be  responsible  therein  mentioned. 

by  express  or  ,  .  .        ,  . 

implied  notice  The  indemnity  clause  m  the  will  was  as  follows: — 
application."     "  And  I  declare,  that  such  trustee  shall  be  answerable 

only  for  losses  arising  from  his  own  defaults,  and  not  for 
involuntary  acts,  or  for  the  acts  or  defaults  of  his  co- 
trustees or  trustee ;  and  particularly  that  any  trustee  who 
shall  pay  over  to  his  co-trustee,  or  shall  do  or  concur  in 
any  act  enabling  his  co-trustee  to  receive  any  monies 
for  the  general  purposes  of  my  will,  or  for  any  definite 
purpose  authorised  by  my  will,  shall  not  be  obliged  to  see 
to  the  due  application  thereof,  nor  shall  such  trustee  be 
subsequently  rendered  responsible  by  an  express  notice  or 
intimation  of  the  actual  misapplication  of  the  same  monies." 
The  word  "  such,"  it  was  stated,  was  in  the  draft  copy. 
The  testatrix  died  on  the  13th  of  November,  1854. 
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Shortly  after  her  decease^  the  trustees  and  executors 
effected  two  policies  of  assurance  for  2000/.  on  the  life 
of  the  said  Sophia  H.  Wilkins ;  and  she  died  on  the  22nd 
of  May,  1857.  After  her  death  the  two  sums  of  2000/. 
and  200021  became  payable  by  the  insurance  offices,  and 
were  received  by  the  defendant  Samuel  Jackson  Beid, 
less  some  small  deduction.  The  defendants  alleged,  that 
they  had  permitted  Jackson  to  receive  the  money  on  the 
distinct  understanding  that  he  was  to  deposit  it  forthwith 
in  the  Union  Bank,  in  the  joint  names  of  the  three 
trustees.  They  deposed,  that  Beid  informed  them  that 
he  had  done  so,  but  had,  in  fact,  not  done  so,  but  appro- 
priated the  monies  to  his  own  use. 

The  defendant  Hogg  had  previously  filed  a  bill  against 
his  co-trustees,  for  the  purpose  of  receiving  the  trust 
fund,  and  had  obtained  a  decree  against  Beid,  who, 
however,  had  absconded. 

The  defendants  insisted,  that  but  for  the  indemnity 
^ven  by  the  will  they  would  not  have  consented 
to  act. 
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Mr.  MaUm  and  Mr.  Southgate  for  the  plaintiffs. —  Argument. 
There  was  here  clearly  a  gross  breach  of  trust;  and  it 
was  for  the  defendants  to  show  that  they  were  not  re- 
sponsible. They  relied  for  their  defence  on  the  terms  of 
the  indemnity  clause  contained  in  the  will ;  but  no  ex- 
pression of  indemnity,  however  strong,  was  sufficient  to 
exonerate  trustees  from  gross  misconduct. 

In  Brice  v.  Stokes  (a),  a  trustee  who  never  received 
money,  was  charged  for  permitting  his  co-trustee  to 
retain  the  possession  of  the  ftmd. 

In  Joy  V.  Campbell  (&),  executors  who  joined  in  a 
receipt  for  the  trust  money,  which  was,  however,  actually 
received  by  one  only,  and  lost,  were  held  liable  to  make 
it  good. 


(a)  11  Vcs.  310.  {If)  1  Sch.  &  L.  328—341. 
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In  Williams  y.  Nixon  (a),  where  two  executoTB  sold 
stxMsk,  but  the  produce  was  received  by  one  only,  and  by 
him  misapplied,  the  other  was  held  liable. 

\J!doyle  v.  Moyle  (4),  Pride  v,  Foohs  (c),  WorraU  v. 
Harford  {(I),  Hanbvry  v.  Kirhland  (e)y  were  cited.  See 
also  Clouffh  V.  Bond  (/).] 

Mr.  Bacon  and  Mr.  F.  Webb  appeared  for  the  de- 
fendant Hogg. 

Mr.  Elmsley  and  Mr.  Boyle  for  the  defendant  Banister. 


Judgment.      ThE   ViCE-ChANCELLOB  : — 

The  indemnity  clause  in  this  will  is  framed  in  very 
unusual  terms. 

It  authorises  the  trustees  to  pay  money  into  the  hands 
of  their  co-trustee,  without  being  responsible  for  his 
misapplication  of  it,  in  a  way  very  unusual. 

It  has  been  argued  that,  notwithstanding  the  extra- 
ordinary authority  which  this  clause  gives  to  the  co- 
trustees to  pay  their  money  into  the  hands  of  any  one 
of  them  for  the  several  purposes  of  the  will,  without 
being  in  any  degree  responsible  for  its  misapplication, 
this  case  is  to  be  dealt  with  precisely  in  the  same  way  as 
if  there  were  no  more  than  the  usual  indemnity  clause. 
The  argument  has  proceeded  on  the  assumption,  that  the 
usual  indemnity  clause  amounts  to  nothing ;  that  it  never 
receives  a  literal  interpretation ;  but  that  the  Court  will 
^  look  generally  at  the  conduct  of  the  trustees,  and,  for  any 
carelessness,  or  any  act  that  a  prudent  man  ought  not  to 
have  committed,  will  visit  the  trustee  who  has  been  guilty 
of  such  acts,  whatever  may  be  the  language  of  the  will. 

That  is  not  the  law  of  this  Court.  It  is  admitted 
that,  if  this  wiU  had  said  that  the  two  other  trustees 


(a)  2  Beav.  472. 
(h)  2  R.  &  M.  710. 
(c)  2  Beav.  431. 


(rf)  8  Ves.  4. 
(e)  3  Sim.  265. 
(/)  3  M.  &  Or.  490. 
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might  pay  the  whole  monies  into  the  hands  of  Reid, 
without  being  in  any  degree  responsible  for  his  misappli- 
cation of  it,  the  Court  could  not  hold  that  they  were 
responsible.  Then,  what  is  the  true  meaning  of  this 
clause?  It  is  not  merely  that  the  two  may  pay  into 
the  hands  of  Beid,  but  that  any  one  of  the  two  ^ay 
pay  into  the  hands  of  any  third  of  them  without  being 
responsible  for  any  misapplication  by  that  third.'  The 
language  is  as  plain  as  language  can  be.  After  the  words 
of  general  indemnity,  the  testatrix  says,  "  And  particu- 
larly that  any  trustee  who  shall  pay  over  to  his  co-trustee, 
or  shall  do  or  concur  in  any  act  enabling  his  co-trustee 
to  receive  any  monies  for  the  general  purposes  of  my 
will,  or  for  any  definite  purpose  authorised  by  my  will, 
shall  not  be  obliged  to  see  to  the  due  application  thereof, 
nor  shall  such  trustee  be  subsequently  rendered  respon- 
sible by  an  express  notice  or  intimation  of  the  actual 
misapplication  of  the  same  monies." 

There  can  hardly  be  language  more  clear  or  more  explicit. 
The  act  for  which  it  is  sought  to  make  the  defendant 
liable  is  the  concurrence  by  Mrs.  Banister  and  Mr.  Hogg, 
two  of  the  three  trustees,  in  paying  the  money  to  Beid, 
the  third  trustee,  by  whom  it  was  misapplied.  This  is 
precisely  the  case  in  which  the  testatrix  declares  that  her 
trustees  shall  not  be  responsible  for  the  misapplication  of 
the  fund.  The  two  trustees,  by  this  bill,  are  now  sued 
for  a  '^  misapplication"  which  was  not  made  by  them,  but 
which,  it  is  admitted,  was  made  by  Beid.  But  it  is  said 
that,  in  order  to  be  within  this  extraordinary  indemnity, 
the  payment  must  be  for  the  general  purposes  of  the  will. 
What  does  that  mean?  Was  this  money  allowed  by 
them  to  be  received  by  Beid  for  any  other  purpose  than 
the  purposes  of  the  will,  if  they  allowed  it  to  be 
received  by  Beid  in  order  that  it  might  be  properly  in- 
vested upon  the  trusts  of  the  will  ?  The  only  ground 
on  which,  considering  the  extraordinary  language  of  this 


1S61. 

WiLKINS 
V. 

Hooo. 


Judgment. 
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testatrix^  that  the  case  of  the  plaintiffs  might  be  sup- 
ported was  this — ^that,  notwithstanding  the  authority  to 
the  two  to  allow  the  money  to  come  into  the  hands  of  the 
third,  yet,  by  subsequent  carelessness  and  negligence, 
they  might  have  permitted  a  misapplication  by  that  third* 
But  this  bill  proceeds  on  no  case  of  that  kind ;  and  indeed 
the  facts  exclude  that  view,  because,  in  fact,  the  money 
scarcely  reached  Beid's  hands  before  he  misapplied  it 
without  any  privity  of  theirs.  They  believed  he  would 
act  honestly.  He  was  guilty  of  immediate  dishonesty ; 
he  never  applied  the  money  to  the  purposes  of  the  will ; 
he  misapplied  it  for  his  own  purposes.  The  words  of  the 
will  make  it  impossible  to  hold  these  two  co-trusteea 
answerable  for  the  misapplication  by  Beid,  without 
wholly  disregarding  the  express  words  of  the  testatrix. 
It  has  been  said  by  Mr.  Malins,  that  the  Court  wiU 
never  allow  any  clause  of  indemnity  to  shelter  a  gross 
and  abominable  breach  of  trust.  But  no  such  case  has 
been  made  out  against  these  defendants.  They  have 
certainly  been  guilty  of  no  gross  breach  of  trust,  even  if 
their  conduct  was  strictly  a  breach  of  trust  at  all.  It  is 
not  a  true  view  of  the  case  to  say  that  they  committed  a 
breach  of  trust  in  allowing  the  trust  fund  to  be  paid  to 
Beid.  The  testatrix  had  said  that  they  might  safely  do 
what  they  have  done.  The  misconduct  has  been  on  the 
part  of  Beid,  against  whom  a  decree  of  the  Court  has 
been  already  made ;  and  who  was  the  confidential  agent 
of  the  testatrix  herself.  Therefore,  the  decree  must  de- 
clare that,  according  to  the  true  construction  of  the  will 
of  the  testatrix,  the  act  and  concurrence  of  the  defen- 
dants, Hogg  and  Mary  Banister,  in  enabling  the  defen- 
dant Samuel  Jackson  Beid  to  receive  the  two  sums  of 
2000/.  and  1955/.  10«.,  as  in  the  pleadings  mentioned,  do 
not  render  them  liable  for  the  misapplication  of  the  said 
two  sums  of  money,  or  any  part  thereof,  by  the  said 
Samuel  Jackson  Beid.     Order  all  proceedings  in  this 
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cause  to  be  stayed,  and  liberty  to  the  plaintiffs  to  go  in  IB6I. 

under  the  cause  of  Hogg  y.  Reidf  and  to  apply  for  the  wilkins 

conduct  of  the  said  cause.  jj^^^ 

The  costs  of  the  defendants  Hogg  and  Mary  Banister  

Judgftutnt, 

to  be  costs  in  the  cause  of  Hogg  v.  Reid. 


SMITH  V.  SMITH.  ^^y  ^nd.. 

VeKE  HEKBEKT  smith,  by  his  will,  dated  the  ingin»K«ff««t 

;  .  .  .        to  a  wife's 

12th  day  of  February,  1859,  after  giving  certain  legacies,  equity  to  a 
bequeathed  and  devised  all  his  other  real  and  leasehold  ^{^'^on 
messuages,  lands,  and  hereditaments  to  trustees  upon  ^^^^1 
trust,  as  soon  as  conveniently  might  be  after  his  decease  settle  is  dis- 
to  sell  the  same,  and  upon  trust  to  divide  the  same  Therefore/ 
into  seven  parts;  and  as  to  one  equal  seventh  share,  huSan^was 
the  testator  directed  his  trustees  to  retain  the  same,  partner  in  a 

flrm,  which 

and  to  invest  it  in  the  same  manner  as  the  will  di-  onitsbank- 
rected,  and  to  pay  the  interest,  dividends,  and  annual  debtedto^e' 
proceeds  thereof,  into  the  proper  hands  of  his  son-in-law,  ^^^^^  ^^ 

'^  '  .....  'an  amount 

Thomas  Lawrence,  during  their  joint  lives,  and  the  life  greatly 

of  the  survivor  of  them,  or  until  he  shall  become  bank-  13,000/.,  no 

mpt,  or  take  the  benefit  of  the  Insolvent  Act,  or  attempt  having  hSln 

to  alienate,  or  mortgage,  or  dispose  of  the  same,  or  any  ™a<*e  on  the 

part  thereof.     And  from  and  after  the  death  of  the  sur-  the  wifo  and 

vivor  of  them,  the  said  Thomas  Lawrence,  and  Ann,  his  unproT?ded  ^^ 

wife,  and  also  from  and  after  such  bankruptcy,  insolvency,  J*''  Sl^^*? 

QefieneQ)  tne 

or  attempted  alienation,  as  aforesaid,  which  shall  first  Court  ordered 

the  ^^hole 

happen,  then  in  trust,  to  divide,  pay,  or  transfer  the  said  fund,  amount- 
seventh  part  or  share,  unto  and  equally  among  all  the  to^b^a^tied' ' 
children  of  her  said  daus^hter,  Ann  Lawrence,  as  tenants  ®^  *^®  ^^^ 

,...,.  .  n  and  children. 

m  common,  on  their  attaining  their  respective  ages  of 
twenty-one  years.     The  testator  then,  after  other  pro- 
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visions,  proceeded  thus : — "  And  I  bequeath  all  my  per- 
sonal estate ;  chattels  goods,  monies,  and  effects,  except 
what  I  otherwise  bequeath  by  this  my  will,  or  any 
codicil,  unto  my  said  trustees  hereinbefore  named,  upon 
truist  to  sell,  call  in,  and  convert  into  money,  all  my 
personal  estate;  and  I  declare  that  the  said  last  mentioned 
trustees,  and  the  survivors  and  survivor  of  them,  and  the 
executors,  administrators,  &c.,  of  such  survivors,  shall, 
by  and  out  of  the  monies  to  arise  from  the  sale,  calling 
in,  and  conversion  into  money,  of  my  personal  estate  and 
effects,  pay  my  personal  and  testamentary  expenses  and 
debts,  and  the  legacies  bequeathed  by  this  my  will,  and 
any  codicil  thereto,  and  subject  thereto,  &c.,  and  shall 
divide  and  pay  the  residue  of  the  said  monies  between  and 
among  all  my  children,  in  equal  shares  and  proportions. 

The  testator  died  on  the  2l8t  of  March,  1860,  and  his 
will  was  proved  shortly  afterwards.  On  the  testator's 
death,  there  was  due  to  his  estate  from  the  firm  of  Messrs. 
Streatfield,  Lawrence,  &  Co.,  of  which  the  husband, 
Thomas  Lawrence,  was  a  member,  a  sum  of  10,000/.  due 
on  a  note  of  hand,  dated  the  2nd  of  January,  1 860,  and  also 
on  a  note  dated  the  29th  of  January,  1859,  from  Messrs. 
Smith  to  Messrs.  Streatfield,  Lawrence,  &  Co.,  and  in- 
dorsed by  them  to  the  testator's  order  for  10,00021,  with 
interest  at  5L  per  cent,  less  200/.,  which  had  been  paid. 

There  was  also  due  to  the  testator's  estate  from 
William  Anning  a  sum  of  7500/.,  which  was  secured  in 
several  ways,  and  also  by  the  guarantee  of  Messrs. 
Streatfield  &  Lawrence. 

Messrs.  Streatfield,  Lawrence,  &  Co.,  were  adjudicated 
bankrupts. 

A  bill  was  filed  on  the  21st  of  July,  1860,  to  administer 
the  testator's  estate,  and  it  was  referred  to  Chambers  to 
take  the  usual  accounts  and  inquiries.  In  November, 
1860,  Mrs.  Lawrence  presented  a  petition,  praying  that  a 
proper  settlement  might  be  made  on  her  and  her  chil- 
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dreii;  on  which  it  was  referred  to  the  chief  clerk,  to 
inquire  and  state  what  ought  to  be  settled  on  the  peti- 
tioner. Evidence  was  adduced,  showing  that  Mrs. 
Liawrence  was  suffering  jQrom  a  permanent  affection  of 
the  heart,  and  her  state  of  health  was  such  as  to  make  it 
unlikely  she  would  recover,  and  also  that  one  of  her 
children  suffered  firom  epileptic  attacks,  which  incapa- 
citated him  firom  maint^ning  himself. 

It  was  proposed  in  chambers  that  the  whole  fund 
should  be  settled  on  Mrs.  Lawrence,  to  which  the  chief 
derk  acceded. 

On  the  8th  of  July,  1861,  the  chief  clerk  made  his 
certificate,  whereby  he  found  that  the  debts  above 
mentioned,  with  numerous  others,  were  due  to  the  tes- 
tator's estate. 

It  appeared  from  the  evidence,  that  Mrs.  Lawrence's 
share  in  the  residuary  personal  estate  was  from  13,000/. 
to  15,000/.  It  appeared  firom  the  evidence,  that  no  set- 
tlement had  been  executed  on  the  marriage  of  Mrs. 
Lawrence,  but  that  on  the  occasion  of  the  marriage  the 
testator  presented  the  husband  with  1000/L  The  assignees 
in  bankruptcy  now  moved  to  vary  the  chief  clerk's  cer- 
tificate. 


1861. 


Statement, 


Mr.  Bacon  and  Mr.  De  Gex  for  the  assignees. — There 
was  no  invariable  rule  as  to  the  amount  which  the  Court 
will  direct  to  be  settled,  but  the  Court  is  chiefly  guided 
by  two  considerations:  first,  the  amount  of  provision 
that  has  been  made  for  the  wife  and  children;  and, 
secondly,  whether  the  wife  has  been  deserted  by  her 
husband.  In  this  case,  the  husband  was  living  with  his 
wife,  and  would  no  doubt  maintain  her,  and  the  testator 
had  made  a  large  provision  for  the  parents,  which,  in  the 
events  that  happened,  enured  for  the  benefit  of  the 
children. 

In  many  cases  the  Court  directed  half  the  fund  to  be 
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settled  on  the  wife.  In  Napier  v.  Napier  (a),  out  of  a 
sum  of  1000/.,  the  Court  directed  400/.  to  be  paid  to 
the  husband's  creditors,  and  600/.  to  be  settled  on  the 
wife  and  children. 

In  Barrow  v.  Barrow  (&),  the  Court  settled  the  income 
of  10,000/.  Consols  (the  whole  fund)  on  the  wife,  but  on 
the  ground  of  the  husband's  adultery  and  separation; 
and  the  Court  held,  that  in  making  the  settlement, 
the  Court  looks  particularly  at  the  husband's  conduct. 
Moreover,  there  the  question  was  between  the  husband 
and  wife. 

In  Carter  v.  Taggart  (c),  two-thirds  of  the  fund, 
5000/.,  were  settled. 

In  Dunkley  v.  Dunkley  (rf),  the  whole  fund,  10,000/., 
was  settled  on  the  wife,  but  the  decision  was  rested  on 
the  circumstances  of  the  case,  which  showed  that  the 
wife  had  been  deserted. 

In  Bagshaw  v.  Winter  (c),  one-half  the  fund,  lOOOi, 
was  given  to  the  assignees.  Generally,  it  would  be  found 
that  where  the  whole  fund  was  settled,  it  was  in  cases 
of  misconduct,  and  not  of  mere  bankruptcy. 


Mr.  Matins  and  Mr.  Hetherington  appeared  for  Mrs. 
Lawrence. 

Mr.  Kay  appeared  for  the  trustees  and  executors. 


Judgment.       ThE  ViCE-ChANCELLOB  : — 

The  duty  of  the  Court  in  all  these  cases  is  discretionary ; 
and  its  discretion  must  be  exercised  upon  the  facts  before 
it,  as  to  whether  the  whole,  or  less  than  the  whole  fund 
shall  be  settled. 


(a)  1  Dr.  &  W.  407. 

(h)    7DeG.  M.  &G. 

(c)  5DeG.&S.;  s.clDeG. 


M.  k.  G.  286. 

(d)  2  De  G.  M.  k  G.  300. 

(e)  5  De  G.  &  S.  466. 


Judgwuat, 
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At  one  time  there  was  an  opinion  that,  where  the  fiind         1861. 
was  claimed  as  between  the  wife  and  children  and  the       Smith. 
assignees  of  the  bankrupt,  one-half  only  ought  to  be  set-        ssm-n 
tied  on  the  wife.     In  the  case  of  Beresford  v.  Ilobson  (a). 
Sir  T.  Plumer  is  reported  to  have  said,  that  in  no  case  had 
the  Court  given  the  whole  fund  to  the  wife  (^),  but  that 
generally,  the  authorities  went  to  sanction  the  proposition 
that  one*half  should  be  settled  on  the  wife  and  the  other 
half  on  the  assignees.     But  since  that  case  there  have 
been  several  in  which  the  Court  has  ordered  the  whole 
fund  to  be  settled. 

In  dealing  with  the  circumstances  of  the  present  case, 
and  looking  at  the  fact  that  there  was  no  settlement  made 
on  the  marriage  of  the  lady ;  that  the  husband  had  received 
a  gift  of  1000/.  made  to  him  by  the  father  of  the  lady ; 
that  while  the  son-in-law  was  in  business  as  member  of  a 
partnership,  the  testator  made  large  advances  to  the  part- 
nership, which  is  indebted  to  him  in  an  amount  which 
greatly  exceeded  the  sum  which  it  is  now  sought  to  have 
settled — having  regard  also  to  the  station  in  life  of  the 
lady,  and  to  her  own  maintenance  and  the  maintenance 
of  her  children — whether  the   amount  of  the   fund  is 
13,000/.,  14,000/.,  or  15,000/.,  it  is  not  such  an  amount 
as  that  the  Court  can  exercise  its  discretion  properly  by 
saying  that  less  than  the  whole  shall  be  settled  on  the 
wife  and  children. 

During  the  argument,  cases  were  referred  to  where  the 
whole  fund  was  settled  on  the  wife ;  and  it  was  said  they 
were  not  cases  of  bankruptcy,  but  cases  in  which  there 
had  been  gross  misconduct  on  the  part  of  the  husband. 
In  a  case  of  bankruptcy,  or  insolvency,  where  the  husband, 
as  here,  an  uncertificated  bankrupt,  continues  living 
with  the  wife,  there  being  no  desertion  of  the  wife  by 

(a)  1  Madd.  362.  {b)  Ibid.  374,  379. 
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the  husband,  the  Court  Is  bound  to  confiider  that,  instead 
of  the  husband  maintaining  the  wife,  the  wife  will  in 
fact  be  obliged  to  support  the  husband  out  of  this  very 
fund. 

Therefore,  looking  at  all  the  circumstances,  there  is  no 
ground  for  disturbing  the  certificate ;  and  the  motion  must 
be  refused,  but  without  costs. 


Maff  Sth. 

Under  the 
Settled  Estates 
Acts,  10  &  SO 
Vic.  c.  120, 
the  Court  has 
Jurisdiction  to 
direct  the  sale 
of  minerals 
beneath  the 
sorface  sepa^ 
rately  from 
the  land. 


Re  MALLIN'S  SETTLED  ESTATES. 

IN  this  case  a  petition  had  been  presented  by  the  tenant 
for  life  of  certain  real  estates,  which  were  settled  under 
the  will  and  settlement  of  Mrs.  Mallin,  and  it  alleged, 
that  certain  persons  named  Bagnall  had  agreee  to  become 
the  purchasers  of  the  Thick  Coal  at  the  price  of  6001.  an 
acre.  That  the  surface  of  the  settled  estates  had  become 
surrounded  by  houses,  and  and  that  it  was  desirable  that 
it  should  be  sold  in  building  lots.  The  petition,  therefore, 
prayed  the  Court  to  authorise  the  sale  of  the  siu&ce  of 
the  settled  estates  for  building  purposes ;  to  sanction  the 
acceptance  of  Bagnall's  offer,  and  to  authorise  the  sale 
of  the  Thick  Coal  to  them;  also  to  appoint  the  peti- 
tioner the  person  to  convey  this  coal  to  the  proposed 
purchasers. 

The  Court,  on  the  hearing  of  the  petition,  refeired  it 
to  chambers,  to  inquire  whether  it  would  be  for  the 
benefit  of  the  parties  entitled  to  the  estate,  that  the 
agreement  with  the  Messrs.  Bagnall  should  be  carried 
into  effect,  and  if  so,  whether  by  lease  or  grant. 

The  chief  clerk,  on  that  reference,  certified  it  would  be 
beneficial  to  grant  a  lease  of  the  coal  for  ten  years  for  the 


CASES  IN  CHANCERY. 


127 


8BTTLBD 

Eatatbs. 
Statement. 


sum  of  1800/.     The  certificate  was  approved^  and  it  was        I86I. 
ordered^that  the  lease  should  be  executed  by  the  trustees^  i^^MALLin's 
and  the  purchase  monies  paid  into  court. 

A  lease  was  accordingly  prepared,  whereby  the 
minerals  were  granted  for  the  term  of  ten  years,  without 
reserving  any  rent,  and  was  submitted  to  one  of  the 
conveyancing  counsel  of  the  Court,  who  advised,  that  the 
minerals  could  not  be  sold  separately  from  the  surface, 
and  that  a  lease  for  the  term  of  ten  years  was  not  within 
the  Act  (a). 

In  order  to  try  the  question,  the  purchaser  now  moved, 
that  the  order  confirming  the  purchase  might  be  set  aside, 
and  the  1800/1  paid  out  of  court. 


Mr.  Craiff  appeared  on  the  motion,  and  submitted  the    Argument, 
question  raised  to  the  court. 

Mr.  Ince  appeared  for  the  petitioner. 

Mr.  jB.  W.  E.  ForsteTj  Mr.  Druccy  Mr.  Bagshawcy  and 
Mr.  Westlake,  appeared  for  the  different  parties  inter- 
ested. 


(a)  <*  XI.— It  shall  be  lawful  for 
the  Coart  of  Chancery  in  England, 
eo  far  as  relates  to  estates  in 
England,  and  for  the  Court  of 
Chancery  in  Ireland,  so  far  as 
relates  to  estates  in  Ireland,  if  it 
shall  deem  it  proper  and  con- 
sistent  with  a  due  regard  for  the 
interests  of  all  parties  entitled 
under  the  settlement,  and  subject 
to  the  provisions  and  restrictions 
in  this  Act  contained,  from  time 
to  time  to  authorise  a  sale  of 
the  whole  or  any  parts  of  any 
settled  estates,  or  of  any  timber 
(not  being  ornamental  timber) 
growing  on  any  settled  estates ; 


and  every  such  sale  shall  be  con- 
ducted and  confirmed  in  the  same 
manner  as,  by  the  rules  and  prac- 
tice of  the  Court  for  the  time 
being,  is  or  shall  be  required  in 
the  sale  of  land  sold  under  a  de- 
cree of  the  Court. 

"  XIII.— .On  any  sale  of  land, 
any  earth,  coal,  stones,  or  mineral 
may  be  excepted,  and  any  rights 
or  privileges  may  be  reserved, 
and  the  purchaser  may  be  re- 
quired to  enter  into  any  cove- 
nant, or  submit  to  any  restric- 
tions which  the  Court  may  deem 
advisable." 
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-RflMALLiN's    and  13,  was  referred  to.] 

8BTTLBD 

Estates. 

—        The  Vice-Chancellor  : — 

JydgmenU 

I  have  no  doubt  that  the  Court  has  power  under  the 
Act  to  authorise  the  sale  and  conveyance  of  minerals 
apart  from  the  surface  of  the  land.  But  it  is  very 
doubtful  whether,  as  there  is  in  fact  no  rent,  but  a  gross 
sum  paid  down  at  once,  a  demise  is  the  proper  mode  for 
giving  effect  to  the  agreement.  The  transaction  is  in 
&ct  a  sale ;  and  any  advantage  which  might  arise  from 
a  demise  in  the  form  prepared,  may  be  equally  well  se- 
cured by  a  covenant  to  work  out  the  mine  in  ten  years. 


May  ftS^d. 


Plea  of  an 
order  allowing 
a  demurrer  to 
a  former  bill 
by  the  same 
plaintiff 
against  the 
same  defen- 
dant for  the 
same  relief; 
bat  there  was 
no  averment 
in  the  plea 
that  the 
allegations  in 
thebiU 
pleaded  to 
were  the  same 
as  in  the 
former  bill.^— 
Plea  oyer- 
mled. 


THE  MAKCHIONESS  OP  LONDONDEKRY 

V.  BAKER. 

Un  the  3rd  of  November,  1860,  the  plaintiff  filed  her 
bill  against  H.  J.  B.  Baker,  praying  that  a  certain  lease, 
dated  the  15th  of  April,  1856,  and  the  counterpart  of 
such  lease  might  be  declared  void  against  the  pluntiff,  and 
might  be  set  aside  and  delivered  up  to  be  cancelled ;  and 
that  the  defendant  might  be  restrained  by  injunction 
from  commencing  or  prosecuting  any  action  against  the 
plaintiff  for  recovering  any  rent  due,  or  thereafter  to 
become  due,  under  the  terms  of  the  said  lease.  On  the 
19th  of  November,  1860,  the  defendant  deniurred  to  the 
bill  for  want  of  equity.  On  the  5th  and  6th  of  De- 
cember, 1860,  the  demurrer  came  on  to  be  argued,  when 
Vice-Chancellor  Wood  allowed  the  demurrer  with  costs, 
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but  gave  the  plaintiff  leave  to  amend  within  fourteen 
days,  or^  in  default,  that  the  bill  should  stand  dismissed 
with  costs.  The  bill,  not  having  been  amended,  was 
accordingly  dismissed. 

On  the  14th  of  March,  1861,  the  plaintiff  filed  this  bill, 
praying  for  the  same  relief^  nearly  in  the  same  terms. 

On  the  14th  of  May,  the  defendant  filed  a  plea,  setting 
forth  the  former  bill,  and  alleging  the  order  of  Vice- 
Chancellor  Wood ;  that  the  said  order  had  been  entered 
and  enrolled ;  and  that  the  bill  had  not  been  amended 
within  the  time  prescribed  (a). 


(a)  The  plea  further  alleged  as 
follows: — "  I,  the  said  Henry  John 
Baker  Baker,  by  protestation,  not 
confessing  all  or  any  of  the  mat- 
teis  or  things  in  and  by  the  said 
bill  set  forth  and  alleged  to  be  true, 
do  plead  to  the  whole  of  the  said 
biU ;  and  for  plea  thereunto,  I  say, 
that  on  the  Srd  day  of  November, 
1860,  and  before  the  filing  of  the 
said  bill,  the  above-named  plain- 
tiff in  this  suit  filed  her  other 
bill  of  complaint  against  me  in 
this  Honourable  Court,  in  the 
words  and  figures  following,  that 
is  to  say — [here  follows  a  full  copy 
of  the  bill] — as  by  the  last-men- 
tioned bill,  reference  being  there- 
unto had,  will  more  fully  appear ; 
and  I  crave  leave,  for  greater  cer- 
tainty, to  refer  to  such  bill.  And 
I  further  say,  that,  on  the  15th 
day  of  November,  1860,  and  be- 
fore the  filing  of  the  said  bill  now 
being  pleaded  to,  I  duly  appeared 
to  the  said  bill  of  the  3rd  day  of 
November,  1860;  and  I  further 
say,  that,  on  the  19th  day  of 
November,  1860,  and  before  the 
filing  of  the  said  bill  now  being 
pleaded  to,  I  duly  filed  my  de- 
murrer to  the  whole  of  the  said 

VOL.   III. 


bill  of  the  Srd  day  of  November, 
1860,  and,  by  the  said  demurrer, 
I  demurred  to  the  last-mentioned 
bill,  and  for  cause  of  demurrer 
showed  that  the  plaintiff  had  not, 
by  her  last-mentioned  bill,  stated 
any  case  which  entitled  her  in  a 
court  of  equity  to  any  relief  or 
discovery  in  respect  of  the  mat- 
ters therein  alleged,  or  any  of 
them ;  wherefore,  and  for  divers 
other  good  causes  of  demurrer 
appearing  in  the  last-mentioned 
bill,  I  demurred  thereto,  and 
prayed  thejudgrmentof  the  Court 
whether  I  should  be  compelled 
to  make  any  further  answer 
thereto,  and  prayed  to  be  dis- 
missed hence  with  my  reasonable 
costs  in  that  behalf  sustained,  as 
by  the  said  demurrer,  reference 
being  had  thereunto,  will  more 
fully  appear,  and  I  crave  leave  for 
greater  certainty  to  refer  thereto. 
And  I  further  say,  that,  on  the 
6th  and  6th  days  of  December, 
1860,  and  before  the  filing  of  the 
said  bill  now  being  pleaded  to, 
the  said  demurrer  came  on  to  be 
argued  in  this  Honourable  Court, 
before  his  Honour  Yice-Chancellor 
Wood,  in  tbe  presence  of  counsel 
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Mr.  Bolt  and  Mr.  Marten,  for  the  defendants. — ^Where 
a  bill  had  been  filed^  and  a  demurrer  to  it  allowed  by  the 
Court,  with  liberty  to  amend,  of  which  the  plaintiff  declined 


for  the  plaintiff  and  for  me ;  and, 
upon  opening  and  debate  of  the 
matter,  and  hearing  what  was 
alleged  by  the  counBel  for  the 
plaintiff  and    for   me,  the  said 
Court  held  the  said  demurrer  to 
be  good  and  sufficient ;  and  there- 
upon, by  the  order  of  this  Honour- 
able Court,  dated  the  6th  day  of 
December,  1860,  made  on  that 
day  by  the  said  yice-Chancellor 
on  the  said  argument,  and  open- 
ing, and  debate,  and  hearing  of 
the  said  demurrer,  and  before  the 
filing  of  the  said  bill  now  being 
pleaded  to  the  said  Court,  did 
order  that  the  same  demurrer  do 
stand  and  be  allowed.  And  by  the 
same  order  it  was  ordered  that 
the  plaintiff  do  pay  to  me  my 
costs  of  the  said  demurrer,  to  be 
taxed  by  the  taxing-master,  and 
that  the  plaintiff  be  at  liberty 
within  fourteen  days  to  amend 
her  last-mentioned  bill,  as   she 
should  be  advised,  or,  in  default 
thereof,  it  was  ordered  that  the 
plaintiff's  last-mentioned  bill  do 
stand  dismissed  out  of  this  Hon- 
ourable Court  as  against  me,  with- 
out further  order,  with  costs,  to 
be  taxed  by  the  said  taxing-mas- 
ter, which  order  has  been  duly 
signed  and  enrolled,  and  remains 
of  record  in  this  Honourable  Court 
as  by  the  said  order  and  the  re- 
cord of  the  enrolment  thereof, 
reference    being  thereunto  had 
will  more  fully  appear,  and  I 
crave  leave  for  greater  certainty 
to  refer  thereto.    And  I  further 
say,  that  the  plaintiff  did   not 


amend  her  said  bill  of  the  drd 
day  of  November,  1860,  within 
the  said  time  within  which,  by 
the  said  order  of  the  6th  day  of 
December,  1860,  she  was  at  liberty 
to    amend  the   same,  and    that 
she  made  default  thereof.    And  I 
further  say,  that  the  last-men- 
tioned time,  within   which  the 
plaintiff  was  at  liberty  to  amend 
her  said  bill,  expired  long  before 
the  filing  of  the  said  bill  now 
being  pleaded  to ;   and  that,  in 
pursuance  of  the  said  order  of  the 
6th  day  of  December,  1860,  and 
in  default  as  aforesaid  of  amend- 
ment, and  before  the  filing  of  the 
last-mentioned  bill,  the  said  bill 
of  the  3rd  day  of  November,  1860, 
stood  dismissed  out  of  this  Hon- 
ourable Court  as  against  me,  with- 
out further  order,  with  costs,  to  be 
taxed  by  the  said  taxing-master. 
And  I  further  say,  that  the  last* 
mentioned  costs  and  the  said  costs 
of  the  said  demurrer  were  duly 
taxed  before  the  filing  of  the  said 
bill  now  being  pleaded  to ;  and  I 
further  say,  that  the  said  Court 
upon  the  said  demurrer  clearly 
decided  upon  the  merits  of  the 
question  between  the  plaintiff  and 
myself,  and  the  said  order  of  the 
6th  day  of  December,  1860,  deter- 
mined the  rights  of  the  plaintiff 
and  myself  in  respect  of  the  mat- 
ter which  the  said  bill  of  the  3rd 
day  of  November,  1860,  was  for. 
And  I  further  say,  that  the  said 
bill  now  being  pleaded  to  is  for 
the  same  matter  as  the  matter 
which  the  said  bill  of  the  3rd 
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to  take  advantage,  and  where  a  second  bill  had  been  filed 
between  the  same  parties,  in  the  same  form,  suing  for  the 
same  relief  in  respect  of  the  same  subject-matter,  the  dis- 
mission of  the  former  bill  may  successfully  be  pleaded  in  bar 
of  the  latter.  If  the  relief  which  was  sought  by  the  pre- 
sent bill  is  inconsistent  with  the  decree  made  in  the  former 
suit  between  the  same  parties,  the  present  bill  could  not 
stand.  There  is  no  allegation  in  the  second  bill  of  any 
former  decree  having  been  made,  of  any  new  matter 
having  been  discovered,  or  of  any  leave  having  been 
given  to  file  a  new  bill.  '^  A  decree  or  order  dismissing 
a  former  bill  for  the  same  matter,  may  be  pleaded  in  bar 
to  a  new  bill,  if  the  dismission  was  upon  hearing,  and 
was  not  in  terms  directed  to  be  without  prejudice.  But 
an  order  of  dismission  is  a  bar  only  where  the  Court 
determined  that  the  plaintiff  had  no  title  to  the  relief 
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day  of  November,  1860,  was 
for.  And  I  farther  say,  that  the 
document  alleged  and  set  forth 
in  the  paragraph  No.  9  of  the  said 
bOl  now  being  pleaded  to,  and 
therein  called  the  draft  agree- 
ment, is  the  same  document  as  is 
alleged  and  set  forth  in  the  said 
paragraph  No.  9  of  the  said  bill 
of  the  3rd  day  of  November, 
I860,  and  therein  called  the  agree- 
ment; and  that  the  document 
alleged  and  stated  in  the  para- 
graph No.  21  of  the  said  bill  now 
being  pleaded  to,  and  therein 
called  an  indenture  of  lease,  is 
the  same  document  as  is  alleged 
and  set  forth  in  the  paragraph 
No.  18  of  the  said  bill  of  the 
3rd  day  of  November,  1860,  and 
therein  also  called  an  indenture 
of  lease.  All  such  matters  and 
things  I  aver  to  be  true,  and  I 
plead  the  same  in  bar  to  the  first 

K 


above-mentioned  biUof  complaint, 
and  I  humbly  demand  the  judgw 
ment  of  this  Honourable  Court 
whether  I  ought  to  be  compelled 
to  make  any  answer  to  the  said 
bill  of  complaint,  and  humbly 
pray  to  be  hence  dismissed,  with 
my  reasonable  costs  in  this  be- 
half sustained." 

The  plea  was  put  in  on  oath,  as 
the  non-amendment  of  the  bill 
did  not  appear  on  the  record  en- 
rolled. **  If  a  cause  has  been  for- 
merly dismissed  this  Court,  but 
the  dismission  not  signed  and  en- 
rolled, the  plea  of  such  dismission 
must  be  uponoath,for,till  the  enrol- 
ment, it  is  not  recorded  :'*  Wyatt's 
Practical  Register,  329 ;  Daniell, 
Ch.  Pr.,  3rd  ed.,  566.  The  prac- 
tice is  to  refer  a  plea  of  a  decree 
signed  and  enrolled,  and  it  is  not 
replied  to :  Lord  Kedesdale,  5th 
ed.,  356 ;  Daniell,  Ch.  Pr.,  569. 
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CHI0KE88  07 

London- 
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sought  by  his  bill :"  Mitford's  Pleadings  (a).  Again^ 
'^  If  the  Court,  upon  a  demurrer,  has  clearly  decided 
upon  the  merits  of  the  question  between  the  par- 
ties, the  decision  may  be  pleaded  in  bar  of  another 
suit"(&).  Therefore,  it  is  phdn  that  a  decision  of  the 
Argument.  Court,  dismissing  a  former  bill  for  the  same  subject- 
matter,  or  a  decision  of  the  Court  upon  a  demurrer  for 
want  of  equity,  which  is  equivalent  to  a  dismission,  may 
be  pleaded  in  bar  to  a  new  bill.  Again,  ^^  No  decrees 
shall  be  reversed,  altered,  or  explained,  being  once  enrolled, 
but  upon  a  bill  of  review ;  and  no  bill  of  review  shall  be 
admitted,  except  it  be  for  error  of  law,  appearing  in  the 
body  of  the  decree,  without  fiirther  examination  of  matters 
of  fact,  or  new  matter  be  shown  which  hath  risen  in 
time  after  the  decree :"  Tothill  (c).  "  Decrees  are  not 
to  be  reversed,  altered,  or  explained,  being  once  enrolled, 
but  upon  a  bill  of  review"  (d).  **  Where  causes  are 
dismissed  upon  ftill  hearing,  and  the  dismission  signified 
by  the  Lord  Chancellor,  and  enrolled,  such  causes 
shall  not  be  retained  again ;  neither  shall  any  new  bill  be 
admitted,  except  it  be  upon  new  matter,  like  unto  the 
case  of  bill  of  review.  In  case  of  all  other  dis- 
missions, which  are  not  upon  hearing  of  the  cause, 
if  any  new  bill  be  brought,  the  dismission  is  to  be 
pleaded"  (e\ 

[The  following  cases  were  also  cited: — Chambers  v. 
Greenhill (/),  Rutland^,  Brett (y), Denny  Y.Filmer{h)y  The 
Earl  of  Peterborough  v.  Germaine(i),  Hodson  v.  Ball  {k)y 
Cooper  V.  Lewis  (/),  Bainbrigge  v.  Baddeley  (m),  Toulmin 


(a)  drd  ed.,  p.  279. 

\b)  Page  255. 

(0)  Page  41. 

(d)  Ibid.  47. 

{e)  Ibid.  50. 

(/)  Rep.  in  Ch.,  vol.  2,  42. 


(g)  Finch,  124. 
(h)  2  Ca.  in  Ch.  133. 
(i)  6  B.  P.  C.  1. 
(A)  1  Phill.  177. 
(/)  2  Phill.  178. 
(m)  2  Ibid.  705. 
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y.  Copland  {a\  Partington  v.  Reynolds  (ft)^  Henderson  y.         1861. 
Cook{cy]  Thb  Mar- 

CHIONBftS  09 

Mr.  MaUns,  Mr.  T.  Stephens,  and  Mr.  Lanfftoorthy,      ^^l^^' 
for  the  bill,  were  not  heard.  v. 


The  Vice-Chancellor  : — 

The  plea  is  defectiye.  It  pleads  to  this  bill  an  order 
of  Vice-Chancellor  Wood,  allowing  a  demurrer  to  a 
former  bill  in  respect  of  the  same  matter.  This  order, 
which  allowed  the  demurrer,  also  gaye  the  plaintiff  leaye 
to  amend  within  fourteen  days,  and,  in  de&ult,  that  the 
bill  should  stand  dismissed  with  costs.  The  effect  of  the 
order  on  that  demurrer  has  been,  that  the  former  suit  for 
this  same  matter  is  now  entirely  out  of  court.  The 
effect  o£  this  plea  is,  that  although  it  states  that  the  bill 
now  filed  is  for  the  same  matter  and  sets  forth  the  same 
documents,  it  does  not  ayer  that  the  allegations  in  support 
of  the  relief  prayed  by  this  bill  are  the  same  as  the  alle- 
gations in  the  former  bill.  This  is  a  fatal  defect.  The 
order  allowing  the  demurrer  gaye  leaye  to  amend  the 
bill ;  and  it  is  yery  plain,  therefore,  that  the  Court  enter- 
tained an  impression  that,  if  the  bill  had  been  differently 
framed,  the  plaintiff  might  haye  made  a  case  for  relief. 

The  plea  must  be  oyerruled  with  costs,  one  month 
being  allowed  to  the  defendant  to  answer. 

(a)  3  T.  &  C.  382.  (b)  4t  Drew.  253.  (e)  Ibid.  306. 
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JudgtHtHtt 


134  CASES  IN  CUANC£RY. 


.^  BERRY  V.  BERRY. 

June  1st.         k 

Gift  by  a  tea-  A«  H.  BERRY5  by  his  Will,  dated  the  16th  of  September, 

children  of  kis  l^^O,  gave  the  residue  of  his  real  and  personal  estate 

late^rother^  ^  trustees,  their  heirs,  executors,   administrators,  and 

another  clause  assigns,  upon  trust  to  permit  his  dear  wife,  the  defendant 

gift  to  the  Esther  Beny,  to  receive  the  rents  and  profits  during  her 

ilSdV^SI'er.  life.  a°d  from  and  after  her  decease,  upon  trust  to  receive 

j^h  ^h^^^'  *^®  rents,  issues,  and  profits  of  certain  messuages  or 

one  son,  who  dwelling-houses,  part  of  the  real  estate,  and  to  pay  the 

testator's  life-  Same  to  his  nieces,  the  defendant  Jane  Berry  Byrnes, 

fo!?r'ciStol  widow,  and  the  defendant  Mary  Berry  Herron,  wife  of 

— fltfWjthat  the  defendant  John  Herron,   in  equal  shares,  during 

these  four  ,  ^        ^  \  ^     ^  '  o 

grandchildren  their  respective  lives,  for  their  respective  separate  use, 
there  being  no  ^^^  ^ot  by  way  of  anticipation ;  and  that,  if  either  of  his 
children.  ^^  nieces  should  at  any  time  attempt  to  sell,  alien, 

charge,  or  incumber  in  any  manner  whatsoever  the  pro- 
perty thereby  bequeathed  to  them,  then  the  share  of 
that  niece  should  be  absolutely  forfeited;  and  upon 
either  of  the  events  aforesaid,  the  testator  directed  his 
trustees  to  apply  the  rents  for  the  benefit  of  their  chil- 
dren or  issue  until  twenty-one  as  therein  mentioned ;  and, 
in  case  one  of  them  should  die  without  issue,  he  directed 
the  survivor  to  receive  such  rents  and  profits  for  her  life ; 
and  after  the  decease  of  the  survivor  he  devised  the  same 
messuages  or  dwelling-houses  to  their  respective  issue  in 
equal  shares,  such  issue  to  take  the  parent's  share  only, 
as  tenants  in  common.  And  in  case  both  his  said  nieces 
should  happen  to  die  without  issue,  he  gave  and  devised 
the  said  messuages  and  dwelling-houses  as  follows : — 

"  Unto  and  equally  between  and  among  the  children 
of  my  late  brother  John  Berry,  in  equal  shares,  their 
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several  and  respective  heirs,  executors^  administrators, 
and  assigns,  as  tenants  in  common,  and  not  as  joint 
tenants.  And  in  case  my  said  brother  John  leaves  only 
one  child,  then  I  give  and  devise  the  same  messuages  or 
dwelling-houses  to  that  only  child,  his  or  her  heirs,  exe- 
cutors, administrators,  and  assigns." 

The  testator  then  went  on  to  direct  his  trustees  to 
invest  800/.,  part  of  his  personal  estate,  upon  trust  to 
pay  the  interest  to  his  niece,  the  defendant,  Maria  Berry, 
during  her  life,  and  after  her  decease  to  her  children  in 
equal  shares;  and  in  case  his  said  niece  should  die  without 
issue,  he  gave  and  bequeathed  the  interest  thereof  to 
his  said  nieces,  Jane  Berry  Byrnes  and  Mary  Berry 
Herron,  during  their  respective  lives,  in  equal  shares, 
and  their  issue  as  therein  mentioned ;  and  in  case  both 
his  said  nieces  should  die  without  issue,  he  gave  the  said 
sum  of  800/.  as  follows,  "  to  the  issue  of  my  said  late 
brother,  John  Berry,  in  equal  shares ;  and  if  there  be 
only  one  child  of  my  said  late  brother  John,  I  give  and 
bequeath  the  whole,  in  the  events  aforesaid,  of  the  said 
sum  of  800/.  to  such  only  child,  his  or  her  executors, 
administrators,  or  assigns."  And  as  to  the  rest  and 
residue  of  my  personal  estate,  I  give  the  same  "  unto 
and  equally  between  and  amongst  the  children  of  my 
late  brother,  John  Berry,  who  shall  be  living  at  the 
decease  of  my  said  wife,  and  who,  being  a  son  or  sons, 
shall  attain  the  age  of  twenty-one  years,  or  being  a 
daughter  or  daughters,  shall  attain  the  said  age  or  marry 
under  that  age,  to  be  divided  between  and  amongst  the 
said  children,  if  more  than  one,  in  equal  shares,  and  if 
but  one,  the  whole  to  be  in  trust  for  that  one  or  only 
child,  his  or  her  executors,  administrators,  or  assigns. 
Provided,  nevertheless,  and  I  hereby  declare,  that  in 
case  any  objects  of  the  trusts  of  this  my  will  shall  die 
in  the  lifetime  of  my  said  wife,  and  if  any  child  or  chil- 
dren of  such  object  shall  be   living  at  my  said  wife's 
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decease,  then  the  share  of  the  said  trust  premises  to 
which  such  object  or  objects  so  dying  would,  in  case 
they  had  survived  my  said  wife,  have  been  entitled  under 
the  trusts  aforesaid,  shall  he  held  by  my  said  trustees, 
upon  such  trusts,  and  subject  to  such  provisions  in  favour 
of  the  child  or  children  of  such  objects  respectively,  as 
the  same  would  have  been  held  if,  as  regards  such 
object  or  objects  so  dying,  such  object  or  objects  had  died 
immediately  after  my  said  wife.'* 

The  testator  made  two  codicils  to  his  will,  dated  the 
22nd  of  December,  1854,  giving  certain  legacies  and 
appointing  another  executor,  but  in  all  other  respects  con- 
firming the  will,  and  died  on  the  Ist  of  November,  1857, 
leaving  no  children  living,  but  leaving  his  widow,  and 
three  nieces,  Mary  Berry  Herron,  Jane  Berry  Byrnes, 
and  Maria  Berry,  him  surviving. 

The  testator's  eldest  brother,  John,  died  in  November, 
1820,  having  had  two  children,  of  whom,  one,  an  infant, 
predeceased  her  father,  and  the  other,  John  Warburton 
Berry,  died  in  1840,  leaving  four  children,  J.  J. 
Berry  (the  testator's  heir-at-law),  William  Lees  Berry, 
Elizabeth  Berry,  and  Sarah  Berry,  which  latter  died 
without  issue,  in  the  testator's  lifetime. 

The  plaintiffs  filed  this  bill  to  administer  the  trusts  of 
the  will,  and  prayed  that  it  might  be  declared  that  the 
plaintifis  were  entitled,  under  the  description  of  children 
of  the  testator's  late  brother  John,  or  by  way  of  substitu- 
tion, to  the  residue  of  the  testator's  personal  estate,  subject 
to  the  life  estate  given  to  Esther  Berry,  and  to  a  con- 
tingent interest  in  the  legacy  of  800Z. 


Argument. 


Mr.  Malins  and  Mr.  Bagshccwey  for  the  plaintiffs,  con- 
tended that  the  plaintiffs  were  entitled  under  the  gift 
to  the  children  of  the  testator's  late  brother.  They  cited 
Stringer  v.  Gardiner  (a). 

(a)  27  Beav.  30. 


CASES  IN  CHANCERF. 

« 

Mr.  Bacon  and  Mr.  Robinson,  for  the  defendants  Mary 
Berry  Herron  and  her  husband,  contended,  that  it  must 
be  presumed  that  the  testator,  who  well  knew  the  facts  of 
the  death  of  John  Berry  and  John  Warburton  Berry, 
must  have  known  what  were  the  contents  of  his  will  in 
1854,  when  he  made  a  codicil  confirming  it:  GiU  v. 
Shelley  {a).  In  Stringer  v.  Gardiner  the  bequest  was  to  a 
person  who  was  named,  which  was  not  the  case  here.  It 
was  plain,  when  the  testator  gave  800/.  to  the  '^  issue  "  of  his 
deceased  brother,  that  he  knew  how  to  specify  the  plain- 
tifl&  as  the  objects  of  his  bounty,  if  he  had  intended  to  do 
so.  The  plaintifis  were  the  ^^  issue,"  but  they  were  not 
the  children  of  the  testator's  brother. 
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Mr.  Elmsley  and  Mr.  Milne  appeared  for  Esther 
Berry. 

The  Vice-Chancellor  : — 

The  case  of  Crooke  v.  Brookeing  (&)  was  a  decision  of  Judgment, 
the  Lords  Commissioners.  The  question  there  was 
whether,  under  a  gift  to  children  merely,  grandchildren 
could  take  along  with  children.  The  Lords  Com- 
missioners, proceeding  on  a  true  principle,  said  that 
grandchildren  could  not  take  under  a  gift  to  children 
where  there  were  children  in  existence.  But  they  went 
on  to  say,  that,  if  there  had  been  no  child,  the  grand- 
children might  have  taken,  in  order  to  prevent  a  total 
&ilure  of  the  gift.     This,  however,  is  a  mere  dictum. 

In  the  case  of  Beeves  v.  Brymer{c)y  Lord  Alvanley  says, 
that '' children"  may  mean  grandchildren  where  there  can 
be  no  other  construction,  but  not  otherwise.  That  is 
exactly  this  case.  It  is  true  that  that  is  only  a  dictum  of 
Lord  Alvanley,  but  it  is  in  accordance  with  the  dictum  of 
the  Lords  Commissioners  in   Crooke  v.  Brookeing,     Sir 


(a)  2  R.  &  M.  336. 


(b)  2  Vem.  106.         (o)  4  Ves.  698. 
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William  Grants  in  the  case  of  Radcliffe  v.  Buckley  {a\ 
approves  the  law  as  stated  in  the  dicta  of  the  emi- 
nent judges  above  referred  to.  He  eAj%{b\  '^It  is 
not  contended  that  the  description  'children/  or- 
dinarily  and  properly  speaking,  comprehends  grand- 
children. It  was  decided  in  the  case  referred  to, 
Crooke  V.  Brooheing,  that,  if  there  were  children,  grand- 
children could  not  take  with  them  a  legacy  given  to 
children.  The  decision  of  the  Lords  Commissioners  in 
that  case  was  approved  by  Lord  Northington  in  Hussey 
V.  Dillon  (c),  and  was  not  disputed  by  Lord  Hardwicke 
in  Wythe  v.  Blachman  {d) ;  and  Lord  Alvanley's  declarap- 
tion  that '  children'  may  mean  grandchildren  where  there 
can  be  no  other  construction,  but  not  otherwise,  is  con- 
sistent with  and  founded  upon  that  case."  Upon  the 
doctrine  stated  by  the  Lords  Commissioners,  the  opinions 
of  Lord  Alvanley  and  Sir  William  Grant  approving  that 
rule  of  construction,  I  feel  bound  to  hold  that  the 
brother's  grandchildren  are  entitled.  But  it  would  not 
rest  there;  for  in  that  part  of  the  will  which  gives  a 
sum  of  800/.,  the  testator  speaks,  not  merely  of  the 
children  of  his  late  brother  John  Berry,  but  of  *'  the 
issue"  of  his  late  brother  John  Berry.  The  word  "  issue  " 
certainly  includes  grandchildren,  and  shows  that  they 
were  objects  of  the  testator's  bounty.  Therefore,  I 
think,  the  decree  must  be  in  favour  of  the  grand- 
children. 


(a)  10  Ves.  196. 

(b)  10VC8.201. 
(o)  Ambl.  603. 


(d)  1  Ves.  196;  Ambl.  655; 
reported  in  Ambler  as  Kythe  v. 
ThurUton, 
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GOLDRING  V.  INWOOD.  i?^ 

SJune  lit. 
ABAH  DRAPER,  by  her  wiU,  dated  the  15th  of  Deviw  to 

January,  1827,  after  directing  all  her  just  debts,  funeral  SlJh^ppe- 

and  testamentary  expenses,  to  be  fully  paid  and  satisfied,  ^^^*  ^^ 

devised  to  Thomas  Ayres  and  George  Goldring  a  free-  the  rents  to 

hold  house,  garden  and  premises,  to  hold  to  them  and  and,  afte/W 

their  heirs,  upon  trust  to  receive  the  rents  and  profits,  ^^^t^g^ 

until  her  grand-niece,  Mary  Ann  Parslow,  then  living  fop  Buch  per- 

With  her,  should  attain  the  age  oi  twenty-one  years,  and  being  a  child 

pay  and  apply  the  same  towards  the  maintenance,  educa-  p  ^Jf  ^^ 

tion  and  advancement    of  Mary   Ann  Parslow :    and  '^^^^  ^7  ^ 

appoint;  and 

firom  and  after  the  said  Mary  Ann  Parslow  should  attain  incase  p. die, 
tiie  age  of  twenty-one  years,  upon  trust  to  permit  and  leaving 
allow  her  to  receive  the  rents  for  her  own  proper  use  and  g^^^*^  ^^^ 
benefit  during  her  life,  her  receipt  and  receipts  to  be  indeftiuitof 
the  only  proper  discharge  and  discharges  for  the  same ;  or  so  far  as  ' 
and  that  the  same  should  not  be  sold,  disposed  of,  or  ^n™  on"°* 
anticipated,  but  paid  into  her  proper  hands,  when  due  JrustforM., 

Xu  xoe«     A  • 

and  liable,  free  from  the  debts  and  liabilities  of  any  bus-  died,  leaTing 
band  with  whom  she    might   intermarry:   ''And  frx)m  without' 
and  after  the  decease  of  her,  the  said  Mary  Ann  Parslow,  S^/^''^m°*^*~' 
upon  further  trust  for  such  person  or  persons  (being  a  entitled. 
child  or  children  of  her,  the  said  Mary  Ann  Parslow) 
as  she,  the  said  Mary  Ann  Parslow,  shall  or  may  by  her 
last  will  and    testament    in  writing,    or    any   writing 
in  the  nature  of  or  purporting    to  be  her  last  will 
and  testament,  to   be    signed,   sealed,   published,    and 
declared  by  her,  the  said  Mary  Ann  Parslow,  in  the 
presence  of  and  to  be  attested  by  three  or  more  credible 
witnesses  (notwithstanding  any  future  coverture),  direct, 
limit,    or  appoint,   give  or   devise   the  same;    and  in 
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case  of  the  decease  of  the  said  Mary  Ann  Parslow,  with- 
out leaving  such  child  or  children  her  suryiving,  or  in 
default  of  such  direction,  limitation,  or  appointment, 
gift  or  devise  as  aforesaid,  or  so  far  as  the  same  if  incom- 
plete shall  not  extend,  upon  trust  for  my  nephew,  John 
Mayo,  the  son  of  my  late  brother,  John  Mayo,  his  heirs 
and  assigns  for  ever."  The  testatrix  then  devised  the 
residue  of  her  property,  estate,  and  effects  to  the  trus- 
tees, upon  trust  to  convert  into  money  and  let  the  same 
accumulate  until  Mary  Ann  Parslow  attained  twenty- 
one,  and  then  pay  the  same  to  her  for  her  absolute  use  and 
benefit. 

Sarah  Draper  died  in  1828.  On  the  1st  of  December, 
1839,  Mary  Ann  Parslow  married  the  defendant  John 
Henry  Inwood,  by  whom  she  had  fourteen  children,  of 
whom  six  died  in  her  lifetime  and  one  after  her  decease. 
On  the  31st  of  January,  1860,  she  died  intestate,  without 
ever  having  exercised  the  power  of  appointment.  There 
were  living  seven  children  of  Mary  Ann  Parslow,  of 
whom  James  Inwood  was  her  heir-at-law. 

The  bill  was  filed  by  the  representative  of  the  trustees 
and  executors,  to  have  the  rights  of  the  parties  declared, 
against  the  husband  and  children  of  Mary  Ann  Inwood, 
and  also  agiunst  John  Mayo,  who,  in  consequence  of 
advertisements  published  by  the  trustees,  had  claimed  to 
be  entitled  to  the  property  as  in  case  of  default  of 
appointment. 

The  husband  claimed  to  be  tenant  by  the  courtesy ; 
James  Inwood,  the  heir-at-law,  claimed  as  tenant  in  taiL 

The  bill  submitted  that  there  ought  to  be  an  inquiry 
whether  Mary  Ann  Inwood  had  exercised  the  power  of 
appointment ;  but  it  was  admitted  at  the  bar,  that  there 
had  been  no  appointment. 


Argument.         Mr.  G,  W.  Collins  appeared  for  the  trustees,  and  sub- 
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mitted  to  the  Court  to  declare  the  rights  of  the  defen- 
dants. 

Mr.  Greene  and  Mr.  De  LonguevilU  Giffard,  for  all 
the  defendants : — 

Upon  the  true  construction  of  the  will^  there  was  an 
implied  gift  to  the  children  of  the  testatrix's  niece. 

In  Harding  y.  Glynn  (a),  the  testator  gave  to  his  wife, 
Elizabeth,  all  his  estates,  leases,  and  interest  in  certain 
houses,  and  all  his  goods  of  which  he  was  possessed; 
and  he  desired  her,  at  or  before  her  decease,  to  give  the 
same  to  such  of  his  own  relations  as  she  should  think 
most  deserving.  And  it  was  held  by  the  Master  of  the 
Bolls,  that  such  of  the  household  goods  as  remained  in 
specie,  and  undisposed  of,  ought  to  be  divided  among 
the  testator's  next  of  kin  at  the  decease  of  the  wife. 

In  Brown  v.  Higgs  (A),  the  testator  gave  a  leasehold 
estate  to  one,  subject  to  certain  charges,  on  trust,  as  to 
the  residue  of  the  rents,  for  the  children  of  Samuel  Brown, 
as  John  Brown  should  think  most  deserving  and  likely  to 
make  the  best  use  of  it,  or  to  the  children  of  his  nephew, 
Samuel  Brown,  if  any  such  there  should  be.  John  Brown 
having  died  intestate,  in  the  lifetime  of  the  testator,  the 
Master  of  the  Bolls  held,  that,  on  the  fair  construction  of 
the  will,  the  testator  intended  the  property  to  go  to  the 
children ;  and  that  the  power  of  appointment  was  merely 
a  power  to  appoint  some  and  exclude  others ;  and  that  the 
meaning  was,  in  default  of  appointment,  that  all  the  chil- 
dren should  take.  The  Master  of  the  Bolls  decided,  that 
it  was  within  the  principle  of  Harding  v.  Olynn,  and,  if 
none  were  more  deserving  than  another,  it  was  a  gift 
to  all. 

In  Kennedy  v.  Kingston  (c).  Sir  Thomas  Plumer,  in  a 


1861. 
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Argument, 


(a)  1  Atk.  469.  (h)  4  Yes.  708.         (c)  2  J.  &  W.  434. 
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Bimilar  case^  said^  "  The  power  must  be  tacitly  understood 
as  tacitly  including  a  provision  for  an  equal  division  of 
the  fund  among  all  the  objects,  in  the  event  of  no  appoint- 
ment  being  made.'' 

Secondly.  If  the  Court  should  hold  that  there  was  no 
gift  by  implication  to  the  defendant,  it  was  submitted 
that  these  words  created  an  estate  tail :  Doe  dem.  Cok  y. 
Goldsmith  (a). 

Thirdly.  If  neither  of  these  was  the  true  construction, 
it  was  submitted  the  giil  was  void,  and  the  property  passed 
under  the  residuary  gift. 


Judgment, 


The  Vice-Chancbllob  : — 

The  case  is  one  of  great  hardship,  but  the  language 
of  the  will  is  perfectly  plain.  First,  there  is  a  life- 
oatate  to  Mary  Ann  Inwood  for  her  separate  use ;  then 
a  power  of  appointment  to  her  amongst  her  children. 
Then  there  is  a  direction  that,  in  default  of  children^ 
or  in  default  of  appointment,  or  so  far  as  any  appoint- 
ment shall  fail  of  being  complete,  the  property  is  to  be 
taken  by  John  Mayo,  the  nephew,  in  fee,  to  him,  his 
heirs  and  assigns.  There  is  no  gift  at  all  to  the  children. 
The  language  of  the  will  is  as  plain  as  can  be,  that  no 
child  is  to  take  except  by  virtue  of  the  appointment  of  the 
mother.  Indeed,  the  counsel  for  the  defendants,  though 
they  claim  as  children,  could  not  exclude  this,  as  a  clear 
construction,  that,  if  there  were  fourteen  children,  and 
there  had  been  an  appointment  of  one-fourteenth  to  one 
child  alone,  and  the  remaining  thirteen-fourteenths  had 
been'unappoiQted,  the  other  children  could  have  taken 
nothing ;  and  that,  by  the  express  language  of  the  will, 
the  thirteen-fourteenths  unappointed  would  have  gone 
over  to  John  Mayo  in  fee. 

It  is  equally  clear  that  there  was  no  appointment,  at  least 

(a)  7  Taunt.  209. 
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none  has  been  produced ;  and,  in  the  clearest  language 
that  can  be  used,  in  the  event  of  no  appointment  or  of  an 
incomplete  appointment,  the  property  is  to  go  over.  The 
case  of  Brcfum  v.  Higgs  has  been  cited  to  show  that  this 
power  was  in  the  nature  of  a  trust.  But  the  case 
of  Brown  y.  Higgs  can  have  no  application  where 
there  is  a  gift  over  in  default  of  appointment,  and  where 
there  has  been  a  default  of  appointment.  Therefore 
it  is  that,  with  great  regret,  I  must  hold  that  there 
was  no  gift  at  all,  express  or  by  implication,  to  these 
children;  and  they  could  only  have  taken  by  virtue  of 
an  appointment. 


1S61. 
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June  lOth,     fT\ 

Judgment,  X  HE  bill  was  filed  by  Sir  Charles  Boughton^  Bart., 
in  1852  on  *^^  Mr.  C.  S.  Dickson,  as  mortgagees,  to  enforce  their 
of'^"*   of  "^o'^g^®   security   on    the  property  of    Sir    Sandford 

the  same  date,   Graham. 
bearinsT  an  in** 

donement  On  the  2l8t  of  January,  1860,  the  usual  inquiry  was 

J^piint  w^  directed  as  to  the  mortgages  and  incumbrances  on  the 
RTSS  *<>  "f?^  freehold  and  leaseholds  in  the  bill  mentioned,  and  also  of 

45002.,  with 

interest  at  10    the  priorities. 

^ded^tiiat^uiy  ^7  ^  Certificate,  dated  the  3rd  of  July,  1860,  the  chief 
chMw'which  ^^^^^  certified  that  the  real  and  leasehold  property  had 
the  creditor      been  sold  and  produced  33,000/.,  which  had  been  paid 

might  haye  on,  ,,  ./»... 

the  lands  of  into  court ;  that  the  plaintiff's  claim  for  principal,  inter- 
registeringthe  ^^^>  ^^^  costs  amounted  to  21,000/.,  leaving  a  balance  in 
judgment         court,   but  not  enou£ch  to   pay  the  first  four  incum- 

should  not  be  o  r  ^ 

relinquished       brancers. 

by  taking  the  ,_,.         m*  ■»      •  t 

debtor  into  The    fifth    incumbrancer    now    moved    to  vary  the 

^eMi!hat~Uie  certificate,  by  omitting  the  first,  third,  and  fourth  incum- 
judgment  was  brances,  on  the  ground  that  they  were  void  as  being 

on  the  ground   usurious. 

o  usury.  ,pj^^  £^^  incumbrance  was  a  judgment  entered  up  in  the 

Court  of  Queen's  Bench,  dated  the  18th  of  June,  1852, 
on  a  warrant  of  attorney,  dated  four  days  previously,  and 
registered  at  Wakefield  on  the  23rd  of  June.  The  chief 
clerk  certified  that  there  was  due  on  the  judgment  the 
sum  of  4548/.  7^.  5c/.,  and  interest  thereon  at  4  per  cent, 
from  the  5th  of  February,  1851.  The  gross  sum  was 
made  up  of  principal,  interest  at  10  per  cent.,  and  costs, 
after  giving  credit  for  certain  payments  which  had  been 
made.  On  the  warrant  of  attorney  there  was  the  follow- 
ing indorsement : — 
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"  Memorandum. — The  written  warrant  of  attorney  is 
^ven  to  eecure  the  payment  by  the  within-named  Sand- 
ford  Graham,  his  heirs,  executors,  or  administrators,  unto 
the  within-named    Swynfen    Jervis,   Henry    Urmston 
Thompson,  and  Sir  William  Henry  Dillon,  or  the  sur- 
vivors or  survivor  of  them,  his  executors  or  adminis- 
trators, on  the  14th  day  of  December  next  ensuing,  the  date 
of  the  said  warrant  of  attorney,  the  payment  of  the  sum 
of  4500/L,  together  with  interest  thereon  from  the  date 
of  the  siud  warrant  until  the  said  sum  of  4500/.  and 
every  part  thereof  shall  be  fully  paid,  after  the  rate  of 
10  per  cent,  per  annum,  and  certain  premiums  of  life 
assurance  hereinafter  mentioned,  which  sum  of  45002. 
hath  this  day  been  advanced  by  the  said  Swynfen  Jervis, 
Henry   Urmston   Thompson,  and   Sir  William   Henry 
Dillon,  unto  the  said  Sandford  Graham,  on  security  as 
well  of  the  written  warrant  of  attorney  as  of  the  deposit 
of  a  policy  of  assurance  effected  by  the  said  Sandford 
Graham  on  his  own  life,  in  the  Albert  Life  Assurance 
Company  for  4500/L,  at  and  under  the  half-yearly  pre- 
mium of  51/.  Is,  6c/.,  which  policy  bears  even  date  with 
the  said  warrant,  and  is  numbered   1635.     And  it  is 
hereby  agreed  and  declared,  that  no  execution  shall  issue 
upon  the  judgment  to  be  entered  up  in  pursuance  of  the 
within-written  warrant  of   attorney,   unless   and  until 
default  be  made  in  the  payment  of  the  said  sum  of  4500/., 
or  the  interest  thereof,  after  the  rate  and  at  the  time 
aforesaid,  or  of  some  part  thereof  respectively,  or  in 
keeping  on  foot  the  said  policy  of  assurance.     But  if  any 
such  default  shall  be  made,  it  shall  be  lawful  for  the  said 
Swynfen  Jervis,  Henry  Urmston   Thompson,  and   Sir 
William  Henry  Dillon,  or  the  survivors  or  survivor  of 
them,  his  executors  or  administrators,  to  sue  out  one  or 
more  writ  or  writs  of  execution  upon  the  said  judgment, 
and  either  against  the  person  or  goods  of  the  said  Sand- 
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ford  Graham,  and  either  concurrently  or  otherwise,  and 
pay  the  whole  of  the  said  sum  of  4500/.,  or  so  much 
thereof  as  shall  then  remain  unpaid,  together  with  interest 
thereon,  after  the  rate  aforesaid,  to  the  day  of  the  actual 
payment  of  the  whole  of  the  said  sum  of  4500/.  to  the 
said  S.  Jervis,  H.  U.  Thompson,  and  Sir  W.  H.  Dillon, 
the  survivors  or  survivor  of  them,  his  executors  or 
administrators,  any  rule  or  practice  to  the  contrary  not- 
withstanding, and  also  all  and  every  sums  and  sum  of 
money  that  may  have  been  paid  by  the  said  S.  Jervis, 
H.  U.  Thompson,  and  Sir  W.  H.  Dillon,  or  the  survivors 
or  survivor  of  them,  his  executors  or  administrators,  for 
keeping  on  foot  the  said  policy  of  assurance,  which  they 
and  he  are  hereby  empowered  to  do,  so  long  as  the  said 
sum  of  4500/.,  or  the  interest  thereof,  or  any  part  thereof 
respectively,  shall  be  owing  to  the  said  S.  Jervis,  H.  U. 
Thompson,  and  Sir  W.  H.  Dillon,  or  the  survivors  or 
survivor  of  them,  his  executors  or  administrators ;  but  it 
shall  not  be  obligatory  upon  them  or  him  to  exercise 
such  power  (but  the  total  amount  of  moneys  to  be  ulti- 
mately recoverable  by  virtue  of  the  within  warrant  of 
attorney  is  not,  together  with  the  said  principal  sum  of 
4500/.,  to  exceed  the  sum  of  5000/.),  and  together  also 
with  costs  as  between  attorney  and  client,  sheriff's 
poundage,  officers'  fees,  and  all  other  incidental  expenses. 
And  it  is  further  agreed,  that  any  equitable  or  other 
charge  or  security  which  the  said  S.  Jervis,  H.  U. 
Thompson,  and  Sir  W.  H.  Dillon,  or  the  survivors  or 
survivor  of  them,  his  executors  or  administrators,  may 
acquire  or  claim  to  be  entitled  to,  upon  or  over  the 
estates,  lands,  tenements  and  hereditaments  of  the  said 
Sandford  Graham,  by  means  of  the  registry  of  the  said 
judgment  in  the  Common  Pleas,  shall  not  be  deemed  or 
taken  to  be  relinquished  in  case  the  said  S.  Jervis,  H.  U. 
Thompson,  and  Sir  W.  H.  Dillon,  and  the  survivors  or 
survivor  of  them,  his  executors  or  administrators,  shall 


statement. 
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cause  the  person  of  the  said  Sandford  Graham  to  be  taken       }^^' 
or  charged  in  execution,  any  law  or  usage  to  the  contrary     Houghton 
notwithstanding.     And  that  it  shall  not  be  necessary  for      jbryis. 
the  said  S.  Jervis,  H.   U.  Thompson,  and  Sir  W.  H. 
Dillon,  or  the  survivors  or  survivor  of  them,  his  execu- 
tors or  administrators,  to  sue  out  any  writ  of  scire  facias  ^ 
or  do  any  other  act  to  revive  the  said  judgment,  although 
no  prior  proceedings  shall  have  been  had  or  taken  for  the 
space  of  one  year  previously  to  the  issuing  of  such  execu- 
tion ;  and  that  no  writ  of  error  shall  be  brought,  or  bill 
in  equity  be  filed,  or  any  advantage  taken  by  the  said 
Sandford  Graham,  his  heirs,  executors,  or  administrators, 
for  or  on  account  of  the  premises,  or  for  or  on  account  of 
any  other  matter  whatsoever  in  anywise  relating  thereto, 
or  to  any  other  proceedings  whatsoever,  which  may  be 
taken  on  the  said  judgment  or  execution,  in  order  to 
carry  out  the  true  intent  and  meaning  of  these  presents." 

The  third  and  fourth  incumbrances  set  forth  in  the 
echedule  were  judgments  entered  up  in  the  Court  of 
Queen's  Bench,  on  the  7th  and  16th  of  November,  1852, 
respectively,  on  warrants  of  attorney,  dated  the  19th  of 
July  and  the  29th  of  September,  1852,  on  which  were 
indorsements  similar  to  those  mentioned  above. 

The  principal  evidence  relied  on  was  the  answer  of  the 
defendants  Jervis,  Thompson,  and  Dillon,  from  which  the 
following  passage  was  read : — 

"We  have  been  informed,  and  believe  it  to  be 
true,  though  we  have  no  personal  knowledge  of  the 
fact,  that  before  any  mopey  was  advanced  by  us 
on  the  security  of  the  said  warrants  of  attorney  of 
the  14th  of  June  and  the  29th  of  September,  1852, 
Alfred  Rogers,  who  acted  as  the  solicitor  of  the  de- 
fendant Sir  S.  Graham,  did  furnish  George  Goldsmith 
Kirby,  who  acted  as  our  agent,  with  a  rough  statement 
in  writing  of  certain  freehold  and  leasehold  estates  at 
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Kirkstall,  in  the  county  of  York^  to  which  the  defendant 
S.  Graham  represented  himself  to  be  entitled  in  re- 
mainder in  fee  expectant  on  the  death  of  Sir  Sandford 
Graham^  deceased ;  and  we  also  admit  that  such  declara- 
tion was  called  for  and  required  with  a  view  to  the 
advances  we  were  then  about  to  make,  and  which  we  did 
afterwards  make  to  the  said  defendant^  and  in  order  that 
we  might  be  satisfied  that  the  said  estates  in  the  counties 
of  York  and  Warwick  were  a  sufficient  security  for  the 
advances^  if  we  should  be  compelled  or  advised  to  resort 
thereto ;  and  we  also  admit,  that  the  said  G.  G.  Kirby 
did  stipulate  on  our  behalf  that  the  security  for  the  sidd 
advances  should  be  efiected  by  means  of  warrants  of 
attorney,  upon  which  judgments  should  be  forthwith 
entered  up  and  registered,  so  as  to  be  a  charge  upon 
the  said  real  estates  of  the  said  defendant. 


Argttment         Mr.  Bacon  and  Mr.  Osborne  appeared  for  the  plaintiffs. 


Mr.  Baggallay  and  Mr.  G,  L.  Russell  in  support  of  the 
summons : — 

It  was  clear  from  the  answer  of  the  defendants,  and 
the  terms  of  the  defeasance  indorsed  on  the  warrant  of 
attorney,  that  there  had  been  an  arrangement  to  evade 
the  operation  of  the  usury  laws.  It  must,  therefore,  be 
assumed  that  the  object  of  the  warrant  of  attorney  and 
the  defeasance  was  to  secure  more  than  the  legal  interest, 
and  the  transaction  was  usurious. 

The  Act  of  Anne  (passed  in  1714)  remained  in 
force  until  the  17  &  18  Vict.  c.  90,  which  repealed  the 
usury  laws,  still  in  express  terms  reserving  all  rights 
and  liabilities  in  existence  before  the  date  of  the 
Act. 

A  warrant  of  attorney,  to  confess  judgment,  given  for 
the  purpose  of  enabling   a  creditor    to   enter  on   the 
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land  which  the  defendant  had  covenanted  not  to  assign, 
was  held  a  breach  of  the  covenant :  Doe  dem.  Mitchison 
V.  Carter  {a). 

Again,  where  a  grantor  of  an  annuity,  secured  on  a 
rectory,  gave  a  warrant  of  attorney  in  order  to  entitle 
the  annuitant  to  obtain  sequestration,  it  was  held  void,  as 
creating  a  charge  on  a  benefice :  Flight  v.  Salter  (i). 

In  like  manner,  where  a  loan  of  money,  at  more  than 
legal  interest,  was  secured  by  a  warrant  of  attorney  by  a 
lease,  the  Court  held  that  they  were  not  within  the 
3  &  4  Wm.  4,  c.  98,  s,  7,  or  the  1  Vic.  c.  80,  which 
excepted  notes  and  bills  from  the  usury  laws,  because 
the  deposit  of  the  lease  was  the  real  security ;  and  the 
warrant  of  attorney  and  the  promissory  note  were  only 
ancillary:  Berrington  v.  Collis{c).  [LaneY.  Horlockid)^ 
Croft  V.  Lumley  {e\  Bond  v.  Bell{f\  Ex  parte  Boyle  (g), 
Johnson  v.  Hohhworth  (A),  were  also  cited.] 
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Mr.  MalinSy  Mr.  M»  Emsleyy  Mr.  Craig,  Mr.  Greene^ 
Mr.  Tripp y  Mr.  Jervis^  Mr.  C  Hall,  Mr.  Swanston,  and 
Mr.  Bacon,  jun.,  appeared  for  the  different  parties,  but 
were  not  called  on. 


The  Vice-Chancellor  : — 

This  case  is  really  governed  by  the  case  of  Lane  v. 
Horlocky  and  no  one  can  read  Lord  Brougham's  judgment 
(page  603)  without  seeing  that  it  disposes  of  this  case. 
The  certificate,  therefore,  will  stand,  and  the  summons 
be  dismissed,  with  costs  as  to  all  the  incumbrancers  prior 
to  the  party  who  has  made  the  application. 


Judgments 


(a)  8  T.  R.  300. 

(b)  1  B.  &  Ad.  673. 

(e)  5  Bing.  N.  R.  322 ;   0.  c. 
7  Scou,  302. 
(d)  5  Ho.  Ldfi.  Ca.  80—596. 


(e)  6  Ibid.  739. 

(/)  4  Drew.  157. 

(g)  3  De  G.  M.  &  G.  515. 

(h)  1  Sim.  N.  8. 106. 
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A  promissory 
note,  given  to ' 
a  creditor  by 
one  of  the 
executors  in 
the  name  of 
the  testator's 
firm,  while  the 
executor  was 
carrying  on  the 
business 
pursuant  to 
directions  in 
the  will,  but 
was  ignorant 
that  the  estate 
was  insolvent 
— Heldy  per- 
sonally bind- 
ing on  the 
executors. 


LUCAS  ».  WILLIAMS. 


T 


HIS  was  a  motion  on  behalf  of  Ann  Brinkwell 
Williams  and  William  Williams^  for  an  injunction  to 
restrain  John  Williams,  of  Ludlow,  from  further  prose- 
cuting an  action  commenced  by  him  in  the  Exchequer, 
against  A.  B.  Williams,  F,  J.  Williams,  and  W.  Williams, 
to  recover  605/.  135.  5rf.  as  a  debt  due  from  James  Wil- 
liams, the  testator  in  the  cause. 

The  testator  carried  on  business  as  a  factor  at  Bir- 
mingham, and  was  supposed  to  be  a  man  of  considerable 
wealth. 

By  his  will,  made  the  14th  of  August,  1860,  he  ap- 
pointed his  wife,  A.  B.  Williams,  T.  J.  Williams,  and 
W.  Williams,  his  executrix  and  executors.  He  died  on 
August  17,  1860,  and  all  his  executors  proved  the  will. 

The  will  directed  his  executors  to  carry  on  the  business. 

W.  Williams,  at  the  date  of  the  testator's  death,  was 
in  his  employment,  and  continued  after  the  testator's 
death  to  carry  on  the  business  under  the  same  style  and 
name,  but  without  any  authority  from  his  co-executrix 
or  co-executor  so  to  do,  neither  of  whom  interfered  in 
the  business. 

At  his  decease,  the  testator  was  indebted  to  John  Wil- 
liams, of  Ludlow,  in  the  sum  of  600Z.  A  few  days  after 
the  testator's  death,  a  letter  was  received  from  Mr.  Wey- 
man,  of  Ludlow,  solicitor  of  Mr.  John  Williams,  asking  for 
payment  of  the  600/. 

William  Williams,  believing  the  assets  sufficient,  re- 
quested the  testator's  widow  to  write  to  Mr.  Weyman,  to 
ask  for  time  for  payment,  and  to  offer  to  pay  300/.  in  four 
months  and  300/.  in  eight  months. 

The  affidavit  stated,  that,  in  making  such  offer,  neither 
W.  Williams  nor  the  widow  had  the  remotest  idea  of 
pledging  themselves  to  such  payments,  but  they  believed 
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that  the  assets  were  suflScient.  Mr.  WeTman  accepted 
the  offer,  but  did  not  In  any  manner  express  his  wish  or 
expectation  that  the  executors  of  the  testator  should 
become  personally  liable  for  the  debt  of  600t 

John  Williams,  accordingly,  sent  him  two  promissory 
notes,  in  the  following  forms : — 


1S61. 

Lucas 

r. 

Williams. 

Statement 


"  £300.  "  Birmingham,  September  8th,  1860. 

"  Four  months  after  date,  we  promise  to  pay  to  the 
order  of  Mr.  John  Williams  three  hundred  pounds,  value 
received. 

"per  pro.  Jas.  Williams  &  Co. 
"  W.  Williams. 


a 


At  Messrs.  Jones,  Lloyd,  &  Co.,  Bankers,  London." 


W.  Williams  deposed,  that  he  had  no  express  or  implied 
authority  from  Ann  Brinkwell  Williams  and  Thomas 
James  Williams  to  make  them  personally  liable  on  the 
notes,  but  that  he  signed  them  as  a  matter  of  course  in 
obtaining  payment  of  the  notes  at  the  bankers',  and 
because  he  was  in  the  habit  of  signing  bills  and  notes  in 
the  trade  carried  on  by  him  as  aforesaid  in  that  name  or 
style  of  the  firm.  That  he  acted  therein  hondjide^  in 
the  belief  the  estate  of  the  testator  was  sufficient. 

In  September,  he  discovered  that  the  estate  was  insol- 
vent. The  suit  of  Lucas  v.  Williams  was  instituted  by 
a  creditor  to  administer  the  testator's  estate,  and  the  usual 
decree  made  on  the  10th  of  November,  1860;  but  the 
creditor,  J.  Williams,  had  not  gone  in  to  prove  under 
that  decree,  but  commenced  an  action  on  the  notes  against 
the  executors. 

The  executors  were  also  sued  on  other  notes  given  in 
the  same  way. 

The  question  now  was,  whether,  having  regard  to  the 
circumstances  under  which  the  notes  were  given,  the 
executors  were  liable. 
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Argument. 


Mr.  Archibald  Smith  appeared  for  the  plaintiff  in  the 


suit. 


Mr.  G.  L.  Bussell  for  the  executors,  submitted  the 
point  to  the  Court 


Mr.  Eddis  appeared  for  the  creditor. 


Judgmmit, 


The  Vice-Chancellob: — 

This  is  a  hard  case,  but,  looking  at  the  course  of  dealing 
pursued  by  the  executors,  it  is  impossible  to  hold  that 
they  are  not  liable  on  these  notes. 


June  9Mh. 

Gift  by  a  tes- 
tator of  per- 
sonal estate  to 
his  wife  for 
life,  remainder 
between  and 
among  his 
seren  children 
by  name,  or 
snch  of  them 
as  should  be 
living  at  his 
wife's  decease, 
and  the  issue 
of  such  as 
should  be  dead 
leaving  issue, 
with  power  to 
apply  the 
presumptive 
share  of  such 
issue  for  main- 
tenance. 

A  son  of  the 
in  the  Ufetime 


Be  THE  TRUSTEES  RELIEF  ACT. 
Be  PELL'S  TRUSTS. 

1 HOMAS  PELL,  the  testator,  by  his  will,  dated  the 
18th  of  December,  1836,  gave  his  residuary  personal 
estate  to  trustees,  in  trust  to  sell  and  invest  the  proceeds, 
and  pay  the  interest  to  his  wife  for  life,  and  after  her 
death  he  directed  the  principal  to  be  divided  as  follows : 
"  Unto,  between,  and  amongst  my  seven  children,  Eliza- 
beth, now  the  wife  of  John  Bradshaw,  John  Pell,  Mary, 
now  the  wife  of  Francis  Kilbourn,  Ann,  now  the  wife  of 
George  Mobbs,  Samuel  Pell,  Sarah,  now  the  wife  of 
Robert  Frisby,  and  George  Pell,  or  such  of  them  as 
shall  be  living  at  the  decease  of  my  said  wife,  and  the 
issue  of  such  of  them  as  shall  be  then  dead,  leaving  issue. 


testator  died  after  his  father's  death,  leaving  an  infknt  daughter,  who  died 
of  the  testator's  widow. — Held,  that  such  infant  took  a  vested  share. 
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SicUement 


share  and  share  alike>  but  such  issue  respectively  not       I86I. 

to  have  or  be  entitled  unto  a  larger  share  or  propor-      Betnn 

tion  of  such  moneys  amongst  them^  than  their  parent  or  » ^^^^j 

respective  parents  would  have  been  entitled  to  if  living.       •»«  poll's 

...  Tkxjsts. 

"  And  I  also  empower  my  siud  trustees^  if  occasion 
shall  require^  to  pay  and  apply  any  part  or  parts^  not 
exceeding  altogether  one-half  of  the  capital^  of  the  vested 
or  presumptive  share  or  shares,  of  any  one  or  more  of 
my  said  deceased  children,  of  and  in  the  moneys 
aforesaid,  during  their  minority  or  respective  minorities, 
for  his,  her,  or  their  respective  advancement  in  the  world." 

The  testator  died  on  the  8th  of  January,  1837,  leaving 
his  widow  and  seven  sons  him  surviving. 

John  Pell,  one  of  the  sons,  died  in  May,  1840,  leaving 
a  widow,  Ann  Pell,  and  one  infant  daughter.  The  infant 
died  about  six  weeks  after  her  father.  The  testator's 
widow,  Mary  Pell,  died  on  the  5th  of  October,  1859. 

The  widow  of  the  son  married  William  Goodey. 

The  question  was,  whether  the  infant  took  a  vested 
interest  in  the  Aind,  which  had  been  paid  into  court,  or 
whether  the  interest  was  contingent  on  surviving  the 
death  of  the  tenant  for  life.  The  question  was  raised  by 
a  summons  in  chambers,  which  had  been  adjourned  into 
court. 


Mr.  BoySf  in  support  of  the  summons,  contended  that, 
on  the  language  of  the  will,  the  gift  vested  only  in  the 
issue  living  at  the  death  of  the  tenant  for  life :  Macgregor 
V.  Macgregor  {a\  Bennett  v.  Merriman(b)y  Penny  v. 
Clarke  (c).  The  whole  scope  of  the  will  was  contingent, 
and  the  testator,  by  using  the  word  '*  presumptive,"  indi- 
cated that  there  was  a  contingency. 

Mr.  Peck,  for  Mr.  and  Mrs.  Goodey,  was  not  heard. 


(a)  2  Coll.  192. 
(»)  6  Bear.  360. 


(c)  29  L.  J.  370, 2l8t  Feb.  1861. 
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1861.        The  Vice-Chancellor  : — 
Re  Thb  The  interest  is  clearly  vested ;  and  there  must  be  a 

X  RUSTBB8 

Rblirf  Act.  declaration  accordingly. 

Re  Pbll'b 
Tkubtb. 

Judfpitent. 


June  25th, 
26th,  27th  ir 

29th;  July  ANDERSON  V.  ELSWORTH. 

A  Tolnntaiy  1  HIS  bill  was  filed  by  certain  persons  claiming  to  be 
an  aged  rad  ^  devisees,  and  one  of  them  heir-at-law,  of  Mrs.  Elizabeth 
inflrm  though  Marston,   and    it  prayed  as  follows :  *'  That  the  deed 

not  incapable  .  . 

donor  made  executed  by  the  said  Elizabeth  Marston,  under  the  cir- 

gift  of  her  cimistances  in  the  bill  mentioned,  and  expressed  to  be 

^rty!  ^ont  ^^^  *^®  ^^^  ^^  January,  1859,  might  be  set  aside  and 

power  of  delivered  up  to  be  cancelled :  and  that,  if  necessary,  the 

revocation,  ^  ,  "^ 

and  without  defendant  Mary  Elsworth  might  be  decreed  to  convey 

evidence  that  ^^  ^^^  ^^^  estates  of   the .  said   Elizabeth    Marston, 

ders^d  ^'  ^®^®*s®^>  ^  ^^^  several  persons  to  whom  the  same  were 

effect  of  the  devised  by  the  said  will  of  the  said  Elizabeth  Marston, 

instrument,        ,  .  ,  , 

set  aside  after  in  the  shares  and  manner  m  the  said  will  mentioned.'' 
tbJimru^ce*         ^^^  ^^^  ^^  prayed  for  an  injunction  and  a  receiver, 
offlieheir-at-      The  bill  alleged,  that  Mrs.  Marston  at  the  time   of 

Ulw* 

making  her  will,  was  entitled,  under  the  will  of  her  late 
husband,  to  a  dwelling-house  and  farm  lands  at  Kearby- 
cum-Netherby  in  the  parish  of  Kirkby  Overblow,  in  the 
county  of  York,  one  moiety  of  which  she  held  for  the  life 
of  one  Peter  Houghton,  and  the  other  in  fee.  After  the 
death  of  her  husband,  she  occupied  the  farm  and  dairy. 
Her  brother,  John  Anderson,  was  entitled  to  the 
remainder  in  fee  of  the  one  moiety,  and  died,  leaving 
a  son,  who  was  his  heir.  Elizabeth  Marston  retained 
possession  of  the  entirety  after  the  death  of  Houghton, 
in  1855,  in  the  belief  that  she  was  entitled  to  the  whole. 
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no  claim  being  made  in  respect  of  the  rents  and  profits        i^^* 
after  Houghton's  deatL  Andbrsok 

In  1843,  Elizabeth  Marston  employed  as  her  soli-  els worth. 
dtor,  Mr.  Clayton,  of  Netherby,  to  prepare  her  will, 
dated  the  12th  of  January,  1853,  whereby,  after 
directing  all  her  just  debts,  &e.,  to  be  first  paid  out  of 
her  personal  estate,  and  if  the  same  should  be  insufficient^ 
then  out  of  the  rents  and  profits  of  her  real  estate,  she 
gave  and  devised  unto  all  and  every  the  child  and  chil- 
dren of  her  brother  John  Anderson,  one  undivided 
third  part  or  share  of  and  in  all  and  every  the  said 
dwelling-houses,  lands  and  hereditaments;  to  hold  the 
same  undivided  third  part  or  share  unto  all  and  every 
the  children  of  her  brother  John  Anderson,  in  equal 
shares,  as  tenants  in  conunon ;  and  as  to  another  undi- 
vided third  part  or  share  in  the  said  hereditaments,  she 
devised  the  same  to  all  and  every  the  child  and  children 
of  her  brother  George  Anderson,  in  equal  shares,  as 
tenants  in  conmion;  and  as  to  the  remaining  third  part 
or  share  in  the  said  hereditaments,  she  devised  the  same 
to  all  and  every  the  child  and  children  of  Isaac  Kor- 
mington,  in  equal  shares  as  tenants  in  common.  She 
then  gave  and  bequeathed  the  residue  of  her  real  and  per- 
sonal estate  in  three  equal  shares  to  the  same  persons ;  and 
appointed  her  nephews,  John  Anderson,  Thomas  Ander- 
son and  Isaac  Normington,  joint  executors  of  her  will. 

The  will  was  attested  by  Mr.  Clayton  and  his  clerk. 

The  bill  alleged  that,  some  time  after  the  date  and 
execution  of  the  said  will,  Elizabeth  Marston  *^  fell  into 
a  state  of  infirm  health  and  great  debility,"  and  that  in 
the  month  of  March,  1858,  when  she  was  residing  at  the 
house  of  Isaac  Normington,  she  was  in  a  state  of  mental 
imbecility,  and  was  generally  unconscious  and  unable  to 
recognise  the  persons  who  were  about  her. 

In  April,  1858,  she  expressed  a  wish  to  go  to  the 
house  of   her    niece,    Mary   Elsworth,   at   Harrogate. 
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Mrs.  Normington  accordingly  sent  her  to  Harrogate,  and 
from  that  time  she  remained  there  until  her  death,  on  the 
29th  of  January,  1860. 

On  the  3rd  of  January,  1859,  she  executed  the  deed  of 
gift  of  the  whole  of  her  property  to  Mary  Elsw  orth,  without 
power  of  revocation,  which  was  registered  at  Wakefield. 

The  bill  alleged  that  Mary  Elsworth,  under  that  deed, 
entered  into  and  still  was  in  possession  of  the  real 
estate  ;  that  the  plaintifis  never  heard  of  any  such  deed 
during  the  lifetime  of  Mrs.  Marston,  and  the  fact  of  its 
execution  was  kept  concealed  from  theuL  It  remained 
in  Mary  Elsworth's  possession ;  and  on  the  day  of  the 
funeral  of  Elizabeth  Marston,  the  plaintifis  and  defen- 
dants, and  other  persons  who  had  been  attending  the 
funeral,  being  together  at  an  inn  at  Earkby  Overblow, 
Mr.  Peter  Taylor,  of  Knaresborough,  solicitor,  produced 
a  document,  and  stated  that  Elizabeth  Marston  had  not 
left  a  will,  as  she  had  not  anything  to  make  a  will  of. 
He  then  proceeded  to  read  the  document,  which  appeared 
to  be  a  conveyance  of  all  the  real  estate  of  the  said  Eliza- 
beth Marston  to  the  defendant  Mary  Elsworth,  for  her 
own  absolute  use.  The  plaintifis  expressed  great  sur- 
prise, in  answer  to  which  the  said  Mr.  Taylor  stated  that 
it  had  met  with  Mrs.  Marston's  approbation;  that 
the  said  Mary  Elsworth  then  left  the  room ;  no  other 
explanations  were  given ;  and  the  plaintifis  had  never 
seen  a  copy  of  the  deed. 

Peter  Taylor,  the  solicitor  who  prepared  the  deed, 
deposed  that  he  acted  as  Elizabeth  Marston's  solicitor 
since  September  or  October,  1857. 

He  admitted  that  the  first  occasion  on  which  he  so 
acted  was  in  the  year  1857 ;  that  several  times  in  the 
latter  part  of  the  year  1857,  Mrs.  Marston  came  to  his 
house  about  the  sale  of  a  piece  of  land.  On  the  first  of 
these  occasions  she  remained  three  or  four  hours,  and 
during  the  greater  part  of  that  time  was  in  the  room  of 
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his  housekeeper^  Jane  Crawford,  with  whom  she  dined  vlSJl^ 
and  conversed.  On  the  23rd  of  December,  1857,  she  amdbbsok 
duly  executed  the  deed  of  conveyance  of  this  piece  of  elsworth. 
ground,  and  received  the  purchase-money  for  the  same.  statement. 
She  herself  assisted  in  settling  the  accounts,  and  though 
untidy  in  her  person  and  dress,  was  then  of  perfectly 
sound  mind,  memory,  and  understanding.  In  the  latter 
end  of  December,  1857,  Mrs.  Marston  again  called  at 
deponent's  office  to  fetch  away  some  title-deeds  which  he 
delivered  to  her  personally.  Deponent  did  not  see  her 
again  till  the  latter  end  of  1858.  On  the  31st  of  Decem- 
ber, 1858,  he  saw  her,  he  believed,  at  her  own  request,  at 
Mary  Elsworth's  house.  On  that  occasion  he  was  struck 
with  the  improvement  in  her  personal  appearance,  as  she 
was  then  very  clean  and  neatly  dressed,  and  appeared 
much  stouter  in  her  person,  and  in  very  good  health. 
Deponent  farther  said  that,  no  one  being  present  at  the 
interview,  Mrs.  Marston  told  deponent  that  she  had  sent 
for  him,  as  she  was  desirous  of  making  some  final  dispo- 
sition of  all  her  property  (which  consisted  of  certain 
freehold  lands,  situate  at  Kearby-with-Netherby)in  favour 
of  the  defendant  Mary  Elsworth — giving  him,  as  a  reason, 
that  Mary  Elsworth  had  always  behaved  with  the  greatest 
kindness  and  affection  to  her,  and  that  she  was  really  in- 
debted to  Mary  Elsworth  for  her  improvement  in  her 
personal  appearance  and  dress,  and  the  comfortable  home 
she  was  enjoying.  She  further  said,  that  her  other  rela- 
tions had  deserted  and  neglected  her,  and  that  she  was 
determined  not  to  leave  them  any  of  her  property.  Eliza- 
beth Marston  then  asked  him  what  would  be  the  differ- 
ence between  the  expense  of  a  will  and  of  such  a  deed  as 
would  be  required  in  order  to  carry  out  the  intentions  she 
had  expressed  to  him.  He  explained  to  her,  that  though 
the  original  expense  of  preparing  a  will  would  be  less 
than  that  of  a  deed,  yet  that  the  expense  of  proving  the 
will,  added  to  the  original  expense,  would  be  nearly  as 
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1861.        great  as  the  expense  of  a  deed.     Elizabeth  Marston  then 

Andekbow    asked  what  would  be  the  effect  of  a  deed  of  conveyance, 

'  Elsworth     ^^^  whether  the  execution  of  a  deed  of  conveyance  would 

have  the  effect  of  revoking  any  will  she  might  have  pre- 
viously made.     In  reply,  he  explained  to  her  fully  the 
effect  of  the  execution  of  such  a  deed,  and  that  it  would 
hav6  the  effect  of  revoking  any  previous  will  so  far  as  it 
affected  the  same  lands.     He  further  explained  to  her, 
that  a  deed  when  once  executed  would  be  irrevocable, 
and  could  not  be  altered  or  varied  in  the  same  manner 
that  a  will  could.     Afler  this  full  explanation,  Eliza- 
beth Marston  told  the   deponent   that  she  would   exe- 
cute   a    deed    of   conveyance    of   the  lands   to   Mary 
Elsworth,  instead  of  devising  them  by  will,  and  gave 
him  instructions  to  prepare  such  a  deed.     Accordingly, 
he  prepared  the  draft   of  such  a  deed,  which   he  read 
over  and  fully  explained  to  Mrs.  Marston,  who  understood 
and  approved  of  it.     An  engrossment  was  prepared,  and 
on  the  3rd  of  January,  1859,  Elizabeth  Marston  came  to 
deponent's  office,  in  Knaresborough,  with  Mary  Elsworth, 
and  deponent  then  called  into  his  room  Jane  Crawford, 
his  housekeeper — ^who  had  previously  seen  Mrs.  Marston 
in  the  year  1857 — ^in  order  that  she  might  see  her.     He 
also  called  in  his  clerk,  Mr.  Turner,  in  order  that  he 
might  be  present,  and  read  over  the  deed,  and  witness 
the  execution.     Mr.  Turner  read  over  the  deed  to  Mrs. 
Marston  in  the  presence  of  Mary  Elsworth,  Jane  Craw- 
ford, and  the  deponent,  which  was  the  same  deed  as  that 
produced;   and  afterwards  deponent  fallj  explained  to 
Mrs.  Marston  its  effect,  and  that  she  could  not  change 
her  mind  and  alter  the  deed  after  she  had  executed  it. 
She  clearly  understood  the  effect  of  the  deed,  and  ex- 
pressed  satisfaction  at    being    able   to   execute   it  and 
dispose  of  her  property  in  favour  of  Mary  Elsworth, 
and  thus  carry  out  the  intention  she  had  long  had.     She 
particularly  asked  if  deponent  had  made  all  safe  and 
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secure.  She  tben  executed  the  deed,  and  it  was  attested 
by  deponent  and  his  clerk.  Deponent  further  said  that 
Mrs.  Marston's  bodily  health  was  very  good,  and  that  she 
was,  as  he  verily  believed,  during  the  whole  time  he  was 
acquainted  with  her,  of  sound  mind,  memory,  and  under- 
standing, and  perfectly  competent  to  manage  her  own 
affairs. 

In  cross-examination  Mr.  Taylor  deposed^  that  Mrs. 
Marston,  about  the  9th  of  December,  1857,  was  advised 
by  him  and  Mr.  Prest,  solicitor,  to  make  a  will  or  decla- 
ration that  John  Anderson,  her  brother,  had  no  interest 
in  the  property ;  but  she  declined  to  do  so.  Mr.  Taylor 
prepared  a  draft  of  a  will,  but  when  he  saw  her  again, 
she  said  she  had  given  him  no  instructions  to  prepare  it, 
and  refused  to  allow  him  to  read  it  to  her.  He  prepared 
it  on  what  she  had  said  before,  about  dividing  her  pro- 
perty equally  among  her  relations.  She  never  knew  the 
contents  of  the  draft  he  prepared.  He  thought  she  said 
something  about  a  will  she  had  previously  made,  and  he 
believed  she  named  Mr.  Clayton  as  having  made  it ;  but 
she  said  tbat  she  intended  to  alter  that  materially.  When 
Elizabeth  Marston  executed  the  deed  of  the  3rd  of  Janu- 
ary, 1859,  Mr.  Taylor  placed  his  hand  upon  hers,  at  her 
request,  to  steady  it,  and  she  wrote  her  name  without 
any  difficulty.  She  then  sealed  and  delivered  the  deed, 
and  said  she  thanked  God  .that  she  was  in  such  good 
health  and  spirits  to  carry  out  the  intention  she  had  long 
entertained.  Witness  called  his  housekeeper,  Jane 
Crawford,  into  the  room,  to  see  the  improvement  in  the 
health  and  appearance  of  Mrs.  Marston,  which  was  so 
astonishing  that  he  wished  her  to  see  it.  Mrs.  Marston 
signed  the  memorial  for  registration.  Witness  mentioned 
the  circumstance  of  Mrs.  Marston  having  executed  the 
deed  to  many  persons  whom  he  named ;  he  made  no 
secret  of  it. 

Mrs.  Crawford,  the  housekeeper,  and  Mr.  Turner,  Mr. 
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1801.  Taylor's  clerk,  confirmed  generally  the  above  evidence* 
Andbbson  Mr.  Prest,  a  solicitor,  who  was  present  on  two  occasions 
Blsworth.  **  ^"  Taylor's  office,  deposed,  that  on  both  occasions 
he  saw  and  conversed  with  Mrs,  Marston,  and  from  the 
way  in  which  she  completed  her  business,  he  believed 
her  to  be  a  very  shrewd  and  careful  woman,  of  per- 
fectly sound  mind,  memory,  and  understanding. 

The  evidence  was  very  voluminous.  On  behalf  of  the 
plaintiffs,  several  witnesses  deposed  as  to  the  finding 
of  the  will  among  the  papers  of  Elizabeth  Marston's 
solicitor,  Mr.  Clayton,  deceased;  and  numerous  others 
as  to  the  mental  and  bodily  condition  of  Elizabeth 
Marston. 

Isaac  Normington,  and  Dorothy,  his  wife,  deposed  that 
when  Mrs.  Marston  visited  their  house,  in  March,  1858, 
her  habits  were  those  of  an  imbecile  person,  and  her 
memory  appeared  to  have  quite  failed.     Mr.  Scatchard, 
of  Boston  Spa,  a  medical  gentleman,  who  was  called  in 
to  see  her  during  this  visit,  said  he  found  her  in  a  state 
of  imbecility  both  of  body  and  mind ;  that  she  was  quite 
like  a  child ;  that  he  did  not  give  her  any  medicines,  as 
he  considered  that  no  medicines  would  be  of  service  to 
her,  being  of  opinion  that  the  state  she  was  in  was  con- 
sequent upon  old  age.    He  said  also  that  she  was  not  suffer- 
ing from  any  illness.     Jane  Fawcett,  who  attended  on 
Elizabeth  Marston  whilst  she  was  staying  with  Mr.  and 
Mrs.  Normington,  said  she  never  took  the  least  notice  of 
anything.     In  March,  1858,  she  went  to  Harrogate,  in 
the  care  of  the  defendant  Mary  Ann  Bellwood.     The 
defendant  John  Bellwood,  husband  of  the  last-mentioned 
defendant  who  also  refused  to  join  as  plaintiff,  supported 
the  plaintiff's  case.      He  deposed  that    Mrs.   Marston 
was  in  a  very  weak  state  of  mind  and   body,  and  was 
incompetent  to  manage  her  own  affairs.    Finally,  Thomas 
Elsworth,  the  father  of  the   defendant  Mary  Elsworth, 
also  supported  the  case  of  the  plidntiffs,  and  said  that 
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from  February,  1858,  up  to  the  time  of  her  death, 
Elizabeth  Marston  was  in  a  very  weak  and  silly  state, 
both  of  body  and  mind. 

On  behalf  of  the  defendant,  fifteen  witnesses  deposed 
as  to  her  state  and  condition,  four  of  whom  knew  Mrs, 
Marston  for  many  years  before  and  up  to  her  death.  All 
said  that  she  was  of  sound  mind,  memory,  and  under- 
standings of  good  bodily  health,  and  perfectly  competent 
to  manage  her  own  affairs.  Mr.  Bainbridge,  of  Harro- 
gate, surgeon,  deposed  that  on  the  24th  of  November, 
1859^  he  was  called  in  to  see  her,  and  that  he  found  her 
labouring  under  an  attack  of  paralysis,  which  affected 
her  hearing,  but  that  her  sanity  of  mind  was  unimpaired. 

The  bill  charged  that "  The  execution  of  the  said  deed 
by  the  said  Elizabeth  Marston  was  obtained  by  the  defend- 
ant Mary  Els  worth,  and  her  said  husband^  Joseph  Elsworth, 
after  the  said  Elizabeth  Marston  had  gone  to  Harrogate, 
as  aforesaid,  and  while  she  was  residing  there  with  the 
last-named  defendant ;  and  at  the  time  of  the  execution 
thereof,  the  said  Elizabeth  Marston  was  unable  to  read 
or  write,  and  she  was  in  such  a  state  of  bodily  infirmity 
and  mental  incapacity  as  aforesaid,  and  wholly  unable  to 
understand  the  meaning  or  effect  of  any  deed  or  other 
document,  or  any  matter  of  business ;  and  she  could  not 
have  been,  and  was  not,  in  fact,  aware  of  what  she  was 
doing,  or  of  the  object,  meaning,  purport,  or  effect  of 
the  said  deed,  when  she  executed  the  same." 

That,  under  the  circumstances  before  stated,  the  said 
alleged  deed  was  not  really  the  deed  of  the  said  Eliza- 
beth Marston,  or  binding  upon  her ;  that,  under  and  by 
virtue  of  the  said  will,  the  plaintiffs  were  entitled  to  one- 
third  of  the  aforesaid  hereditaments  and  of  all  other  the 
real  estate  of  the  said  Elizabeth  Marston ;  or,  if  the  said 
will  had  been  destroyed  and  could  not  now  be  established, 
then  the  plaintiff,  Thomas  Anderson,  as  heir-at-law  of 
Elizabeth  Marston,  was  entitled  to  the  whole  of  the  real 
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estate,  and^he  was  willing  and  thereby  offered  to  confirm 
the  said  will,  and,  so  far  as  he  was  able,  to  give  effect  to 
the  same.  Further,  that  the  deed  so  executed  by  the 
said  Elizabeth  Marston,  under  the  circumstances  herein- 
before mentioned,  ought  to  be  set  aside;  and,  having 
regard  to  the  registration  thereof,  and  the  same  being  a 
cloud  upon  and  affecting  the  title  to  the  said  heredita- 
ments and  other  the  real  estate  of  the  said  Elizabeth 
Marston,  the  defendant  Mary  Elsworth  ought  to  be 
decreed  to  convey  all  such  real  estate  to  the  persons  to 
whom  the  same  was  expressed  to  be  devised  by  the  said 
will  in  the  manner  mentioned  in  the  said  wilL 

Mary  Elsworth,  by  her  answer,  admitted  that  she  had 
heard  Elizabeth  Marston  say  that  a  will  had  been  pre- 
pared for  her  by  a  Mr.  Clayton,  who  was,  at  one  time, 
her  solicitor,  but  alleged  that  she,  the  defendant,  had 
never  seen  the  said  will,  nor  did  she  know  what  were  its 
contents.  She  said  that  Elizabeth  Marston  was,  in  1843, 
of  sound  mind,  memory  and  understanding,  and  that  she 
so  continued  up  to  the  time  of  her  death.  She  further 
said  that  Mrs.  Marston,  after  the  death  of  her  husband, 
continued  the  management  of  the  lands  and  heredita- 
ments at  Kearby-cum-Netherby,  and  also  of  a  certain 
farm  which  she  held  upon  lease  firom  the  Earl  of  Hare- 
wood  ;  and,  being  a  person  of  great  shrewdness  and  per- 
sonal activity,  she  superintended  all  the  farming  opera- 
tions, particularly  the  dairy,  and  was  in  the  constant 
habit  of  attending  the  market  at  Netherby  for  buying, 
and  of  Leeds  for  selling,  butter.  That  in  1857,  she 
determined  to  give  up  farming,  and  surrendered  the 
lease  which  she  held  from  the  Earl  of  Harewood.  She 
let  the  farm  at  Kearby  to  defendant's  husband,  Joseph 
Elsworth.  After  giving  up  her  business,  she  continued 
to  reside  in  her  own  house  at  Kearby,  until  February, 
1858,  when  she  finally  left  it  and  came  to  reside  with 
the  defendant  Mary  Elsworth,  at  Harrogate.     She  con- 
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tdnued  to  reside  with  defendant  until  March,  1858,  when 
she  went  to  CliflTord  to  visit  her  sister,  Dorothy  Nor- 
mington.  She  remained  with  Dorothy  Normington  only 
for  a  short  time,  and,  after  an  absence  of  twenty-four 
days  only,  she  returned  to  defendant's  house  at  Harro- 
gate, where  she  remained  till  her  death.  After  her 
return,  she  complained  of  the  treatment  she  had  met 
with  at  Dorothy  Normington's.  During  her  residence 
with  the  defendant,  she  was  at  aU  times  of  perfectly 
sound  mind,  memory,  and  understanding,  of  good  bodily 
health,  and  fully  competent  to  manage  her  own  affairs. 
In  the  month  of  December,  1858,  Mrs.  Marston,  at  her 
desire,  had  an  interview  with  Mr.  Taylor,  the  solicitor, 
and  gave  him  instructions  for  the  deed.  Ailer  Mrs. 
Marston's  death,  Mary  Elsworth  purchased  the  interest 
of  John  Anderson  the  younger,  in  the  moiety  which 
fell  in  in  1855,  for  200/. 
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Mr.  Malins  and  Mr.  Dickinson^  for  the  plaintiffs : — 

There  were  several  grounds  on  which  this  deed  must 
fiuL 

First.  It  was  submitted  that  the  evidence  showed 
that  Elizabeth  Marston,  at  the  time  she  executed  it, 
was  of  unsound  mind,  and,  if  so,  the  deed  could  not 
stand. 

Secondly.  Assuming  that  she  was  of  sufficient  capa- 
city, the  evidence  showed  that  the  deed  was  executed 
under  undue  influence,  and  must,  therefore,  be  set  aside 
by  this  Court.  The  principle  on  which  the  Court  re- 
lieved against  undue  influence  was  general  and  applicable 
to  every  case  in  which  one  person  exercised  great  in- 
fluence over  the  mind  of  another.  In  the  case  of 
Nottidge  v.  Prince  (a),  recently  decided  by  his  Honour, 
the  influence  was  religious,  and  rather  that  of  a  teacher 
exercised  over  his  whole  congregation  than  over  a  single 

(a)  Anth^  Tol.  2,  246. 
M  2 
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individual^  but  the  Court  relieved  against  it.  In  that 
case,  his  Honour  said  {b\  "  The  principle  prevails  where 
there  exists  a  relation  which  naturally  creates  influence 
over  the  mind.  Therefore  the  doctrine  extends  to  the 
relation  of  attorney  and  client,  of  guardian  and  ward,  of 
parent  and  child." 

In  Huguenin  v.  Basely  (c),  a  voluntary  gift  to  a  religious 
teacher  and  his  family  was  set  aside  on  the  ground  of  un- 
due influence,  and  Lord  Eldon  expressly  said  (rf),  "  The 
question  was  not  whether  she  knew  what  she  was  doing, 
had  done,  or  purposed  to  do,  but  how  the  intention  wajs 
produced."  In  Gibson  v.  Jeyes{e)y  which  was  a  case  of 
attorney  and  client,  the  Court  set  aside  the  sale  of  an 
annuity.  Hatch  v.  Hatch  {f)  was  a  case  of  guardian 
and  ward ;  the  Court  set  aside  a  conveyance  twenty  years 
after  the  transaction,  the  guardian  being  dead.  Lord 
Eldon,  in  that  case,  said  (^),  "  There  may  not  be  a  more 
moral  action,  or  one  that  would  do  more  credit  to  a  young 
man  beginning  the  world  or  afford  a  better  omen  for 
the  future,  than  to  do  an  act  of  bounty  to  a  trustee  who 
has  done  his  duty,  but  the  Court  cannot  permit  it." 
Wright  v.  Proud  {h)  was  the  case  of  a  keeper  of  a  lunatic 
asylum ;  Dent  v.  Bennett {i)  was  the  case  of  a  medical 
man  ;  Hunter  v.  Atkins  {k)  was  that  of  a  confidential 
agent:  and  in  all  these  cases  the  gift  was  set  aside  on  the 
ground  of  undue  influence. 

Cooke  V.  Lamotte  (/)  was  very  like  this  case.  A 
nephew  obtained  a  post  obit  bond  from  his  aunt,  who 
had  provided  for  liim  by  will ;  but  the  Court  set  it  aside, 
on  the  ground  that  it  could  not  be  shown  that  the  donor 


(b)  Ana,  vol.  -2, 269,  270. 

(c)  14Vefl.273. 

(d)  Ibid.  300. 

(e)  6  Ves.  366. 
(/)  9  Ves.  292. 
(g)  Ibid.  296. 


(h)  13  Ves.  136. 
(i)  7  Sim.  539;  a.c.4  M.&Cr. 
269. 
ih)  3  M.  k  K.  113. 
(/)  15  Beav.  234. 
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knew  that  the  effect  of  giving  the  bond  was  to  make  the 
will  irrevocable. 

In  Billage  v.  Sovthee  (m),  the  Court  relieved  against  a 
promissory  note,  which  a  patient,  on  his  rise  in  life,  gave 
to  his  medical  adviser,  for  a  sum  beyond  what  could  have 
been  due. 

In  Osmond  v.  Fitzroy{n)y  a  bond,  obtained  secretly 
from  his  young  master  by  a  servant,  was  set  aside  on 
the  ground  of  undue  influence. 

l^Clarkson  v.  HantDay{o\  Howard  v.  Fingall{p\  Ores-- 
ley  V.  Moiisley  (y),  Blackie  v.  Clark  (r),  Hoghton  v. 
Hoghton  («),  were  also  cited  on  the  ground  of  undue 
influence.] 

Thirdly.  It  was  submitted,  that  the  deed,  containing  no 
power  of  revocation,  was  invalid,  as  it  was  not  shown  that 
the  effect  of  such  an  omission  was  explained  to  the 
settlor.  In  Nanney  v.  Williams  {t\  the  Master  of  the 
Rolls  set  aside  a  deed  on  that  express  ground ;  and,  in 
the  case  of  Forshaw  v.  fVelsby,  heard  on  the  20th  of  De- 
cember, 1860,  the  Master  of  the  Kolls  again  took  the  same 
view.  In  Harvey  v.  Mount {u\  the  Court  set  aside  a 
deed,  without  power  of  revocation,  mainly  on  that 
ground  (t?),  and  gave  the  solicitor,  who  proposed  and  who 
was  a  party,  no  costs,  for  neglecting  to  point  out  to  the 
settlor  the  effect  of  such  a  deed.  It  was  clear,  the  heir- 
at-law  was  entitled  to  impeach  the  objectionable  instru- 
ment :  Bennet  v.  Vade  (w),  Gibson  v.  Russell^x). 

On  the  whole  case,  it  was  submitted  that  the  deed  must 
be  set  aside  and  the  estate  re-conveyed. 
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Mr.  Bacon  and  Mr.  Francis  Bacon^for  the  defendants: — 


(m)  9  Hare,  534. 
(»)  3  P.  Wtos.  129. 
(o)  2  P.  Wms.  203. 
ip)  Not  reported,  1852. 
{q)  Antkf  vol.  1, 450. 
(r)  15  Beav.  595. 


{s)  Ibid.  278. 
(t)  22  Beav.  452. 
(u)  8  Beav.  439. 
(t?)  Ibid.  451. 
(tv)  2  Atk.  324. 
{x)  2Y.kC.  104. 
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The  plaintiffs  had  failed  in  establishing  a  case  of  mental 
incapacity ;  but,  on  the  other  hand,  the  evidence  adduced 
by  the  defendants  clearly  showed  Mrs.  Marston  was  of 
sound  mind.     The  attempt  to  establish  undue  influence 
had  equally  failed.     The  real  point  at  issue  was  the  state 
of  Mrs.  Marston's  mind  in  December,  1858,  and  January, 
1859,  about  the  date  of  the  execution  of  the  deed.     To 
this  point  the  defendants'  evidence  was  chiefly  addressed, 
and  it  proved  conclusively  that  she  was  then  sane  and  so 
continued  up  to  her  death.     Xbis  Court  had  never  sanc- 
tioned or  adopted  the  proposition,  that  where  a  voluntary 
deed  is  of  such  a  nature  that  it  might  have  been  avoided 
by  the  grantor,  it  might,  as  a  necessary  consequence,  be 
avoided  by  the  heir-at-law  of  the  grantor  or  devisee. 
Where,  indeed,  a  deed  bore  evidence  on  its  face  or  in  its 
execution  that  it  might  be  set  aside,  it  was  void  ab  initio. 
But  in  cases  where  there  was  no  proof  of  fraud  and  no 
evidence  of  undue  influence,  there  is  no  instance  of  the 
Court  having  ever  set  aside  a  voluntary  deed  at  the  suit  of 
volunteers.    The  heir-at-law  of  the  author  of  a  voluntary 
conveyance  could  not  avoid  the  deed,  under  the  statute 
27   Eliz.  c.  4,  by  a  conveyance  for  value:    Parker  v. 
Carter  (a).     The  same  principle  has  been  laid  down  in  the 
case  of  Doe  dem.  Newman  v.  Rusham  {b)  ;  and  the  view  of 
Vice-Chancellor  Wigram  (c)  was  approved  of  by  Lord 
Campbell.     In  Pratt  v.  Barker  (rf),  the  Court  refused  to 
set  aside  a  voluntary  deed  at  the  instance  of  the  settlor,  an 
infirm  old  man  of  eighty,  in  favour  of  his  medical  adviser, 
it  appearing  that  the  effect  of  the  deed  was  fully  explained, 
and  that  no  undue  influence  had  been  used.     In  Smith  v. 
Garland  {e)y  it  was  held  that,    as    a    general  rule,  a 
court  of  equity  will  not  assist  a  vendor  in  defeating  a 


(a)  4  Hare,  409. 
(p)  17  Q.  B.  723. 
le)  Ibid.  730. 


(d)  1  Sim.  1. 

(e)  2  Mer.  123. 
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prior  voluntary  settleinent  made  by  himself.  In  Vtllers  t. 
Beaumont  {f)y  it  was  held  that  a  voluntary  settlement, 
without  power  of  revocation,  should  bind  the  settlor  and 
not  be  defeated  by  a  will  made  subsequently. 

On  the  above  case  it  was  submitted,  that  this  bill  must 
be  dismissed  with  costs. 
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The  Vice-Chancbllob  : — 

This  deed  must  be  set  aside.  The  evidence  in  the  Judgment. 
cause  is  conflicting  as  to  the  health  of  Elizabeth  Marston. 
Some  of  the  witnesses  depose,  that  she  was  a  woman 
of  about  seventy  years  of  age,  of  sound  mind  and  healthy 
body.  On  the  other  hand,  there  is  evidence  which  it 
is  impossible  to  disbelieve,  proving  that  before  the  year 
1858  Elizabeth  Marston  was  greatly  enfeebled  in  body 
and  not  strong  in  mind.  Mr.  Taylor,  who  seems  to  be 
an  honest  and  truthful  witness,  is  the  solicitor  who  pre- 
pared the  deed.  He  saw  Elizabeth  Marston  first  in  the 
year  1857,  more  than  a  year  and  a  half  before  the  deed 
was  prepared.  When  she  sent  for  him  in  the  end  of 
December,  1858,  upon  the  subject  of  this  deed,  he  says 
he  was  surprised  at  the  improved  state  of  her  health,  and 
altogether  at  her  improved  appearance.  On  former  occa- 
sions, when  he  had  transacted  business  with  her,  his 
evidence  does  not  show  that  she  was  incapable  to  transact 
business,  but  it  shows,  that  she  was  above  seventy  years 
of  age,  and  dirty  and  slovenly  in  person,  and,  though 
capable  of  transacting  business  of  importance  which  she  un- 
derstood, she  does  not  appear  to  have  had  any  high  degree 
of  capacity.  It  appears  from  Mr.  Taylor's  evidence,  that 
in  the  year  1857  she  showed  a  good  deal  of  shrewdness 
and  acuteness,  for,  on  one  occasion,  in  a  matter  not  con- 
nected with  the  present  question,  he  had  thought  she 
ought  to  execute  a  will,  and,  without  directions  from 
her,  he  prepared  a  will,  of  which  he  proposed  to  read 

(/)  1  Vera.  100. 
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over  to  her  the  draft.     This  she  declined  to  allow  him 
to  do,  and  expressed  displeasure  at  his  preparing  a  will 
without  instructions,  and  accordingly  refused  to  execute 
it.     This  was  in  1857  ;  but  in  1858,  when  her  appearance 
was  so  much  improved,  she  sent  for  him,  and  told  him  it 
was  for  the  purpose  of  finally  settling  her  affairs   and 
disposing  of  all  her  property.      His   language   is   very 
carefully  framed,  and  I  believe  is  the  exact  truth.     He 
says,  ^^  She  told  me  she  sent  for  me,  as  she  was  desirous 
of  making   some   final   disposition   of  all  her  property, 
which  consisted  of  certain  freehold  lands  situate  at  Kear- 
by-with-Netherby,   in   favour  of  the    defendant    Mary 
Elsworth,  and  she  gave  me  as  a  reason  for  such  disposi- 
tion the  kindness  of  Mary  Elsworth,"  and  she  proceeded 
to  discuss  with  Mr.  Taylor  the  difference  between  a  deed 
and  a  will ;  and  it  appears  distinctly,  from  his  evidence, 
that  she  preferred  a  deed  for  the  final  settlement  and 
disposition  of  her  property,  to  a  will,  by  which  she  had 
also  thought  of  finally  disposing  of  it  and  settling   it. 
She  preferred  a  deed  because  it  would  be  cheaper ;  but 
he  says  he  explained  to  her  that  the  deed  would  be  irre- 
vocable ;  and  that  is  the  only  distinction  between  a  deed 
and  a  will  which,  it  appears  from  the  evidence,  he  con- 
veyed to  her  mind ;  and  it  appears  from  this  evidence, 
that  what  she  consulted  him  about  was  the  final  dispo- 
sition of  her  property,  not  by  a  present  gift,  but  by 
leaving  it ;  because,  she  said,  there  was  a  certain  class  of 
persons  to  whom  she   was  determined   not  to  leave  it. 
She  preferred  a  deed  because  she  was  told  it  was  cheaper; 
and  Mr.  Taylor  prepared  a  deed  of  the  simplest  kind,  by 
which,  at  once  and  from  the  date  of  the  deed,  she  grants 
and  disposes  of  all  this  freehold  property,  which  she  knew 
was  all  the  property  which  she  had  in  the  world,  in  favour 
of  Mary  Elsworth.     She  had  a  complete  right  to  deal 
with  her  property  as  she  pleased.     But  the  deed  being 
voluntary,  it  must,  in  order  to  be  valid,  be  shown  to  have 
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been  executed  upon    proper    explanation   and    under-         186I. 
standing  that  she  was  immediately  conveying  away  all  her    andersoit 
property,  and  not  "leaving"  it  to  Mary  Elsworth.     No- 
thing could  be  more  improvident  than  for  a  woman  at 
her  time  of  life  to  dispose  of  the  whole  of  her  property 
80  as  to  leave  to  herself  nothing.     No  doubt,  the  gift  was 
to  a  person  with  whom  she  was  living  and  who  was  kind  to 
her.     But  the  question  now  is,  whether  she  understood 
that  she  was,  from  the  moment  she  executed  the  deed, 
absolutely   parting    with   the    whole   of  her    property. 
It  was  the  duty  of  Mr.  Taylor  to  tell  her  of  another 
important  difference   between  a  deed  and  a  will,  viz. 
that  a  deed  was  only  irrevocable  if  it  contained  no  power 
of  revocation,  but  that  if  she  disposed  of  all  her  property 
by  will,  it  would  leave  her  in  possession  of  it  during  her 
lifetime.     There  is  no  evidence  to  show  that  Mr.  Taylor 
ever  told  this  aged  woman,  that  such  a  deed  as  he  had 
prepared    was    irrevocable,    and     that    she    ought    to 
reserve  to  herself  for  life  the  use  of  the  property,  which 
she  would  have  retained  in  case  she  had  executed  a  will. 
It  does  not  appear,  from  any  expression,  or  act,  or  any- 
thing that  can  be  shown  in  the  way  of  evidence,  that  she 
had  the  smallest  notion,  when  she  gave  the  property  to 
Mary  Elsworth,   that  she  was  giving  it  to  her  inune- 
diately   and  depriving  herself  during  the  whole  of  her 
lifetime  of  the  rents  and  profits  of  the  property,  and  that 
nothing  was  left  to  her  upon  which  she  could  subsist, 
except  from  the  bounty  of  Mary  Elsworth  or  some  other 
person. 

Where  an  instrument  is  executed  by  a  person  in  the 
situation  of  this  poor  woman — assuming  that  she  was  of 
sufficient  capacity  to  dispose  of  her  property — to  make  her 
voluntary  and  improvident  deed  of  gift  valid,  it  must  be 
proved  by  those  who  claim  under  it  that  the  donor  per- 
fectly understood  the  whole  nature  and  effect  of  the  deed. 
It    does    not    appear   that  the    effect    of  the   deed   as 
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depriving  herself  immediately  of  all  her  property  was 
explained  to  and  understood  by  her;  it  is  clear,  that 
except  on  the  subject  of  expense,  and  that  it  would 
not  be  rcTOcable,  she  understood  no  difference  at  all, 
so  far  as  regarded  her  own  interest  and  her  own  life 
estate,  between  the  deed  she  was  executing  and  a 
will.  Now,  if  that  be  so,  according  to  the  rule  of  this 
Court  the  deed  cannot  stand.  There  is  this  difficulty 
in  the  case  of  the  plaintiffs,  that  Elizabeth  Marston  cer- 
tidnly  had  a  distinct  intention  to  give  her  property  to 
Mary  Elsworth,  who  takes  it  by  this  deed,  to  the  exclu- 
sion of  all  other  persons.  That  she  clearly,  fuUy,  and 
distinctly  understood  and  meant.  Therefore,  if  the 
effect  of  the  deed  is  to  give  the  property  absolutely  to 
the  very  person  to  whom  Elizabeth  Marston  clearly  and 
distinctly  intended  to  give  it,  on  what  principle  is  the 
deed  to  be  set  aside  ?  She  might  have  complained  of  it 
in  her  lifetime,  but  she  is  dead,  and  there  is  no  one  now 
entitled  to  ask  to  have  the  deed  set  aside,  except  those 
who  are  as  much  volunteers  as  Mary  Elsworth,  the  pre- 
sent holder  of  the  property.  The  plaintiffs,  it  may  be 
said,  who  are  mere  volunteers,  ask  for  the  assistance  of 
the  Court  to  dispossess  another  volunteer.  But  the 
answer  to  this  argument  is  plain :  the  case  is  not  one  of 
mere  volunteers,  but  of  a  deed  of  gift  executed  by  a 
person  who  did  not  fully  understand  the  nature  and 
effect  of  the  gift  which  was  made  as  it  affected  her  own 
interests,  though  she  fuUy  understood  it  with  reference 
to  the  benefit  to  be  conferred  on  Mary  Elsworth.  This 
Court  never  can  recognise  any  mere  voluntary  deed  of 
gift,  when  it  appears  that  the  nature  of  the  gift  was  not 
fully  understood  by  the  donor.  There  is  a  wide  differ- 
ence between  a  deed  of  this  .kind  and  a  deed  of  volun- 
tary gift  well  understood;  and  the  law  of  this  Court  is 
that,  in  the  case  of  a  well  understood  but  voluntary  deed 
of  gift,  this  Court  will  not  interfere  to  set  it  aside  at  the 
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suit  of  either  heir  or  devisee,  who  claim  merely  as  volun- 
teers.   But  if  there  be  an  infirmity  in  the  deed — ^if  it 
was  imperfectly  understood  by  the  author — ^then,  at  the 
instance  of  the  heir-at-law  or  the  devisee,  though  they  are 
meie  volunteers,  this  Court,  treating  the  deed  as  an  im- 
perfect gift  and  an  invalid  gift,  holds  that  the  property  has 
not  passed  firom  the  author  of  the  gift,  but  has  descended 
to  the  heir  or  devisee,  according  to  the  circumstances  of 
the  case.     That  is  a  well-settled,  clear,  and  broad  dis- 
tinction ;  and,  having  shown  the  plaintiffs  that  the  deed 
was  executed  by  a  person  who  had  been  in  a  very  infirm 
state  of  body  and  mind,  but  from  which  there  was  a 
recovery,  and  that  she  executed  it  without  a  sufficient 
explanation  and  understanding  of  its  immediate  effect 
upon  herself,  the  duty  of  the  Court  is  then  to  set  this 
deed  aside.     The  smt  being  a  hostile  suit,  I  think  the 
plaintiffs  are  entitled  to  a  decree,  but  without  costs ;  but 
those  defendants  who  declined  to  join  in  the  suit  must 
bear  their  own  costs.     The  decree  must  be  to  set  aside 
the  deed,  but  without  costs.     The  order,  therefore,  will 
be  to  set  aside  the  deed,  and  to  direct  the  defendant 
Mary  Elsworth  to  convey  to  the  heir-at-law  or  to  such 
persons  as  he  shall  direct. 
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1861. 
Anderson 

V, 

Blswortb. 
Judgment, 
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LLOYD  V.  CHEETHAM. 


June  29f  A. 


HE  plaintiff  moved  for  an  injunction  to  restrain  the  An  assignment 
defendant,  Charles  Cheetham,  a  retired  officer  in  the  nfmtiu^  officer 
army,  firom  receiving  or  applying  to  receive  the  yearly  ?^^2i^*wle**° 
pension  of  220/.  in  the  bill  mentioned,  or  any  one  or  more  consideration 

is  Tdd  under 
the  47  Geo.  3, 

c.  25,  and  the  Conrt  lefdsed  an  ii\janction  to  restrain  the   officer   from  applying  for 

or  receiving  the  pension. 
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1861. 
Lloyd 

V. 
Ch  BETH  AM. 


Statement, 


future  payments  therefor,  and  from  authorising,  em- 
powering, or  enabling  any  person  or  persons  other  than 
the  plaintiffs  to  receive  the  same  respectively,  and  from 
obstructing  the  payment  thereof  to  the  plaintiffs,  so  long 
as  any  money  remained  due  and  owing  to  the  pl^tiffs 
on  the  security  of  the  indentures  of  the  27th  of  April, 
1858,  and  13th  of  May,  1858,  in  the  bill  mentioned. 

The  defendant  had  formerly  been  a  Captain  in  the 
Royal  Artillery,  but  some  time  previously  had  retired 
from  the  service  on  a  pension  of  220/.  per  annum. 

In  April,  1857,  the  defendant  borrowed  from  the  Indis- 
putable Life  Insurance  Company  the  sum  of  900/.,  and 
effected  with  the  company  an  insurance  on  his  life  by 
way  of  securing  the  same  at  an  annual  premium  of 
62/.  9*.  5d. 

By  an  indenture,  dated  the  27th  of  April,  1858, 
between  the  defendant  and  the  plaintiffs,  reciting  the 
above  insurance ;  and  that  in  consideration  of  a  yearly 
premium  of  62/.  9s.  5^.,  the  sum  of  1800/.  was  made 
payable  to  the  executors,  administrators,  and  assigns  of 
the  defendant,  within  three  months  after  proof  of  his 
death;  and  that  on  the  1st  of  May,  1857,  the  Indis- 
putable Company  advanced  to  the  defendant  the  sum  of 
900/.  on  the  security  as  well  of  the  aforesaid  pension  as 
of  the  said  policy;  and  that  the  sum  of  846/.  5*.  2£/.,part 
of  the  said  sum  and  interest,  still  remained  due  and  owing 
from  the  defendant ;  reciting  also,  that  the  Indisputable 
Company  had  amalgamated  with  the  Eagle  Insurance 
Company  ;  and  that  upon  such  amalgamation,  the  plaintiffs 
became  jointly  entitled  to  the  said  sum  of  846/.  5s,  2rf. 
and  interest ;  also  that  the  plaintiffs,  at  the  request  of  the 
defendant,  had  agreed  to  advance  to  him  a  further  sum  of 
653/.  14*.  lOd, ;  it  was  thereby  witnessed  that,  in  con- 
sideration of  the  said  debt  and  the  said  advance,  making 
together  1500/.,  and  interest,  the  defendant  assigned  and 
transferred  to  the  plaintiffs,  their  executors,  adminis- 
trators, and  assigns,  ^^  all  that  the  said  yearly  pension  or 
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sum  of  220/.,  80  granted  and  payable  to  the  defendant 
for  life  as  aforesaid,  together  with  the  said  policy,  to 
secure  repayment  of  the  said  sum  of  1500/., and  interest; 
nevertheless,  subject  to  a  proviso  for  redemption  and 
re-assignment  in  case  of  payment  of  the  said  debt  and 
interest;  and  the  defendant  thereby  covenanted  to  pay 
the  debt  and  interest.  Also  that  it  might  be  lawful  for  the 
plaintiffs  to  have,  hold,  receive,  take  and  enjoy  the  said 
premium,  policy  monies  and  premises  without  let,  suit, 
interruption,  or  denial  of,  from,  or  by  the  defendant; 
further,  that  he,  the  defendant,  would  not,  at  any  time, 
without  the  consent  in  writing  of  the  plaintiffs,  or  the 
order,  judgment,  or  decree  of  some  court  of  law  or  equity, 
receive,  release,  acquit,  or  discharge  all  or  any  part  of  the 
said  pension,  or  yearly  sum,  policy  monies  and  premises 
thereby  assigned,  or  intended  so  to  be.  There  was  also 
a  covenant  for  title  in  the  usual  form. 

On  the  same  day,  the  defendant  executed  a  deed-poll 
under  his  hand  and  seal,  whereby  he  nominated  and  ap- 
pointed the  plaintiffs  and  Charles  Jellicoe,  his  attorneys, 
to  ask,  demand,  and  receive  of  and  from  the  Paymaster 
of  the  Forces  for  the  time  being,  or  of  and  from  whom- 
soever else  the  payment  thereof  did  or  might  concern,  all 
such  sum  or  sums  of  money  as  then  were  or  might  there- 
after become  due  and  payable  to  the  defendant,  for  any 
appointment  or  service,  pension  or  allowance,  of  what- 
ever description,  including  any  allowance  he  might  be 
entitled  to  receive  from  her  Majesty's  Treasury,  Exche- 
quer, Ordnance,  or  other  public  department. 

On  the  13th  of  May,  1858,  the  defendant  executed  a 
deed  of  further  charge,  whereby  the  pension  was  charged 
with  a  further  sum  of  100/.,  payable  to  the  plaintiffs, 
making,  in  the  whole,  the  sum  of  1600/. 

In  April,  1861,  the  defendant  applied  for  and  received 
payment  of  the  pension  and  the  arrears  due. 

On  the  22nd  of  June,  1861,  the  plaintiffs  filed  this 
bill. 


1861. 
Llotd 

V. 

Chbbthaic. 
Statement. 
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1861. 
Llotd 

V. 

Cbbbthak. 
Arg  anient • 


Mr.  71  Stevens  now  moved  for  an  injunction  to  restrain 
the  defendant  firom  receiving  the  pension  in  violation  of 
his  agreement^  and  cited  the  case  of  Knight  v.  Bulkley, 
in  which  the  Court  granted  an  injunction  to  restrain  the 
defendant^  who  was  a  retired  officer  in  the  armj^  firom 
receiving  a  pension  for  wounds^  which  he  had  assigned 
for  valuable  consideration^  and  also  from  executing  any 
power  of  attorney,  enabling  any  person  other  thaii  the 
assignee  to  receive  it.  It  was  submitted  that  this  case 
was,  in  effect,  identical. 


JvidqvMnU 


Mr.  Baggallay^  on  behalf  of  the  defendant,  contended 
that  the  assignment  was  void,  under  the  4th  section 
of  the  47  Geo.  3,  sess.  2,  c.  25.  The  defendant  would  not 
have  resorted  to  such  a  defence,  except  from  his 
extreme  necessities.  In  Knight  v.  Bulkley{a)y  the  attention 
of  the  Court  was  not  called  to  the  Act  (i). 

The  Vice-Chancellor  : — 

It  is  impossible  in  the  face  of  the  Act  of  the  47  Greo*  3, 
c.  25,  to  grant  any  relief  founded  on  an  assignment, 
which  is  made  void  by  the  4th  section.  The  plaintiffs 
have  made  an  unfortunate  bargain,  from  which  it  is 
impossible  for  the  Court  to  relieve  them.  I  can  make  no 
order  on  the  motion. 


(a)  June,  2, 1858,  not  reported. 

\V)  The  47  Geo.  3,  c.  25,  b.  4, 
is  as  follows :  —  ''  That  all  as- 
signments, bargains,  sales,  orders, 
contracts,  agpreements,  or  secu- 
rities whatsoever,  which  shall  be 
giv.en  or  made  by  any  person  en- 


titled to  any  such  pay,  pension, 
allowance,  or  relief  as  aforesaid, 
for,  upon,  or  in  respect  of  any  such 
his  pay,  pension,  allowance,  or 
relief,  shall  be  absolutely  null  and 
void  to  all  intents  and  purposes." 
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COOK  V.   THE  EARL  OF  ROSSLYN.  {a) 
Be   HOOK  (SoUcitor). 

OY   an  indenture  of   settlement,  dated  the   10th  of  Abiiiofintor- 
November,  1829,  executed  on  the  marriage  of  Bethell  the  whole  **"* 
Wabond,   Esq.,  with  Lady  Janet   St  Clair  Erskine,  ^iSef  tited 
certain  property  was  conveyed  and  assismed  to  the  de-  ^^  *  *«i«« 

*^     *^       "^  "^  ®  allegation  of  a 

fendant.  Lord  Loughborough,  af)^rwards  Earl  of  Rosslyn,  threat  and  in- 
upon  the  trusts  in  the  said  indenture  mentioned.  Among  of^thodefev^^ 
the  property  comprised  in  the  settlement  was  included  **"***  ?°  ^""^r 

r     r       J  r  ^  im  action,  was 

the  house  No.  8,  Clifford  Street,  Bond  Street.  dismissed; and 

Lord  Rossi  jn  demised  the  house  for  a  term  with  leasing  goiicitor,  who 
powers  to  Mr.  Walrond,  to  secure  the  sum  of  3200/.  and  J^tng^v'^' 
interest.     On  the  26th  of  September,  1848,  Mr.  Walrond  ^  ^  ^^^ 

,  that  the  alle- 

demised  the  house  for  a  term  of  years,  which  had  subse-  gation  was 
quently  become  vested  in  the  plaintiff.     In  October,  1859,  Sw^orfeped^' 
the  term  for  the  oricrinal  demise,  which  was  vested  in  the  *'?^®  petition 

®  ^        '       ,  ^  ofoneofthe 

mortgagee  Walrond,  was  assigned  with  a  view  to  surrender  defendants,  for 
it,  and  it  was  surrendered  by  Mr.  Walrond,  and  tliereby  acted  as  soiici- 
became  merged  in  the  inheritance.  Lord  Rosslyn,  there-  1^^^^^  h*gbiil 
fore,  thereby  became  entitled  to  demand  the  rent.  of  costs  in  re- 

On  the  8th  of  November,  1859,  Messrs.  White,  interpleader 
Broughton  &  White,  the  Earl  of  Rosslyn's  solicitors,  Sowed.""'' 
wrote  to  the  plaintiff  as  follows : — 

"  We  have  received  instructions  from  Lord  Rosslyn  to 
give  you  notice  that,  under  and  by  virtue  of  an  indenture 
of  settlement,  dated  the  10th  of  November,  1829,  and 
made  between  Bethell  Walrond,  Esq.,  of  the  first  part, 
and  Lady  Janet  Walrond  (then  Lady  Janet  St.  Clair 
Erskine)  of  the  second  part,  the  said  Earl  of  Rosslyn 
(then  Lord  Loughborough)  and  Francis  William  Russell, 
Esq.,  of  the  third  part,  he  is  the  person  entitled  to  re- 
ceive the  rents  of  the  house  and  premises  No.  8,  Clifford 
Street ;  and  the  said  Earl  of  Rosslyn  requires  you  not  to 

(a)  See  antb,  vol.  i.  167. 
VOL.  III.  N 


statement. 
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1861.  pay  the  siud  rent  except  upon  his  receipt.     Any  payment 

Cook  made  except  upon  the  receipt  of  the  said  Earl  of  Rosslyn 

Thb  Earl  of  will  be  made  at  your  perils  as  his  lordship  hereby  distinctly 

BossLTir.  informs  you  that  any  such  payment  will  be  disallowed 

by  him." 

On  the  receipt  of  this  letter^  Mr.  Hook  wrote  demand- 
ing in  what  character  Lord  Rosslyn  demanded  the  rent^ 
and  received  the  following  reply : — 

''  Lord  Bosslyn  claims  the  rent  of  the  house  in  Clifford 
Street^  occupied  by  Mr.  Cook^  as  being  the  person  enti- 
tled to  the  immediate  reversion  expectant  on  Mr.  Cook's 
tenancy^  if  Mr.  Cook's  tenancy  has  been  legally  created." 

In  answer  to  other  letters^  the  following  answer  was 
returned : — 

''  Lord  Brosslyn  has  no  alternative  but  to  act  as  he 
does ;  and  no  Court,  with  the  circumstances  before  them^ 
could  possibly  censure  him  for  doing  his  duty.  Lord 
Bosslyn,  being  legal  owner  of  the  house,  does  not  con- 
sider it  necessary  to  file  a  bill  or  obtain  a  receiver ;  and 
we  have  now  to  apply  to  you,  as  representing  Mr.  Cook, 
for  the  payment  of  the  rent  due  to  Lord  Rosslyn. 
Unless  it  is  paid  within  seven  days,  we  shall  deem  it  our 
duty  to  have  recourse  to  legal  proceedings." 

Mr.  Hook,  shortly  after  the  date  of  this  letter,  as  Mr. 
Walrond's  solicitor,  filed  a  bill  against  the  Earl  of  Rosslyn 
and  Mr.  Walrond,  alleging  that  Lord  Rosslyn  threatened 
to  take  proceedings  to  recover  the  rent;  and  also,  in 
paragraph  12,  that  Mr.  Walrond  threatened  and  intended 
to  commence  and  prosecute  an  action  against  the  plaintiff 
Cook  for  the  recovery  of  a  quarter's  rent,  due  at  Christ- 
mas last,  and  praying  that  the  two  defendants  might  be 
ordered  to  interplead  together. 

The  amount  of  the  rent  was  thereupon  paid  into  court. 

Notice  of  motion  for  an  injunction  was  given  against 
both  defendants,  but  the  cause  was  ultimately  ordered  to 
stand  over.     In  February,  1861,  an  order  was  made,  on 


StuttVMfHt* 
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the  ai^UcAtion  of  Mr^  Walrond,  to  tax  Mr.  CookV  oosfa        1861. 
against  him  in  the  ease  of  Codk  v.  The  Earl  of  Rassfyn,        cook 
Sabsequentiy  Mr.  Walrbnd  presented  a  petition  in  the  ip^g  ^^^j^  ^p 
cause,  praying  that,  in  taxing  the  said  costs,  all  items     ^®^^!^' 
charged  in  respect  of  costs,  charges,  disbursements,  and 
other  matters  in  the  said  cause,  might  be  disallowed. 

In  support  of  the  petition,  it  was  alleged  that  the  state- 
ment made  in  the  12th  paragraph  of  the  bifl  was  untme' 
to  the  knowledge  of  Mr.  Hook.  The  petition  stated 
that,  from  March,  1859,  ta  May,  1860,  the  petitioner 
employed  Mr.  Hook  as  his  solicitor,  and  that  he  ceased  to 
be  his  solicitor  on  payment  of  300/.  into  court  for  costs. 
When  Mr.  Hook  ceased  to  be  his  soGcitor^  he  said  nothing 
about  his  being  the  solicitor  of  Mr.  Cook.  That  When 
Mr.  Cook  received  the  notice,  in  November,  1859,  from 
Lord  Rosslyn's  solicitors,  Mr.  Hook  wrotia  to  the  peti- 
tioner, stating  the  receipt  of  the  notice,  and  that  Lord 
Bosslyh  was  determined  to  persecute  him  (there  having 
been  differences  in  the  petitioner's  fiimily,  in  which  Lord 
Rosslyn  had  taken  part),  and  that  Mr.  Cook  had  already 
been  put  to  an  expense  of  77/.,  for  which  amount  he 
mtended  to  bring  an  action  against  Lord  Rosslyn.  That 
the  petitioner  being  too  unwell  to  write,  Mr.  Henry 
Walrond,  his  son,,  replied  to  the  letter.  That  Mr.  Hook 
agidn  wrote,  stating  that  Cook  had  been  advised  by 
counsel  to  file  a  bill  against  Lord  Rosslyn,  in  olrder  to 
protect  himself  from  liability ;  and  on  the  16th  of  January 
again  wrote  as  jR>llows  to  Mr.  "Walrond,  jun.  r^— **  Cook 
has  filed  his  bill  of  interpleader.  Lord  Rosslyn  contends 
diat,  as  he  has  paid  off  the  mortgage,  all  interest  that  the 
mortgagee  had  is  now  vested  in  him.  I  imagine  he  now 
aets  up  this  claim  for  the  purpose  of  annoying  your  fatiier, 
and  to  compel  him  to  come  into  White's  terms.  It-  is 
remarkable,  that  White  says  that  he  will  give  this  notice 
on  the  part  of  Lord  Rosslyn.  Shall  I  appear  fdr  your 
fiiiher  to  the  bill,  and  make  his  defence?"    That  Mr. 

N  9. 
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BOSSLTN. 

Be  Hook. 
Statement. 


1861.        Henry  Walrond  wrote  in  reply  to  say  that  he  was  to 
appear,  if  necessary,  and  added,  "  Would  it  not  be  better 
ThbeIrlof  ^  *®^  Cook  not  to  proceed  yet,  as  my  father  will  not 

proceed  against  him  for  the  rents,  and  he  does  not  under- 
stand that  White  has  yet  demanded  them."  That  Mr. 
Hook  did  not  communicate  to  the  phdntiff  Cook  what  was 
stated  by  Mr.  Henry  Walrond  as  to  no  proceedings  being 
taken  against  him  for  the  rent,  and  shortly  afterwards  that 
Mr.  Walrond  came  to  London  and  called  upon  Mr.  Hook, 
who  told  him  that  Cook's  (the  plaintiff's)  case  must  fail. 
At  this  time,  Mr.  Hook  was  acting  as  the  plaintiff's  solici- 
tor, and  the  bill  had  been  filed.  The  petitioner  alleged  that 
no  copy  of  the  bill  had  been  sent ;  otherwise  from  the 
bill  the  petitioner  must  have  known  that  Mr.  Hook  was 
acting  for  Mr.  Cook.  The  petitioner  had  no  copy  of  the 
bilL  The  petitioner  alleged  that  Mr.  Hook  had  acted  for 
both  parties,  and  gave  notice  of  motion  for  an  injunction 
against  Mr.  Walrond  on  behalf  of  Mr.  Cook ;  while  for 
Mr.  Walrond  he  instructed  counsel  to  oppose  the  motion. 

A  change  of  solicitors  then  took  place,  and  Mr.  Turner 
from  that  time  became  Mr.  Walrond's  solicitor.  On 
Saturday,  the  9th  of  February,  Mr.  Walrond  was  walking 
in  Bond  Street,  when  a  person  who  was  then  a  stranger 
to  him,  but  who  turned  out  to  be  Mr.  Cook,  crossed  the 
street,  and  spoke  to  him  on  the  subject  of  the  litigation. 
It  was  then  discovered,  for  the  first  time,  to  what  extent 
Mr.  Hook  had  been  acting  for  both  parties. 

The  petition  and  the  cause  now  came  on  to  be  heard. 


Argument, 


Mr.  Malins  and  Mr.  Downing  Bruccy  in  support  of  the 
petition,  contended  that  Mr.  Hook  was  wholly  without  au- 
thority in  instituting  the  suit  of  interpleader,  as  he  must 
have  known  there  was  no  possible  defence  to  Lord  Rosslyn's 
claim*  The  statement  in  the  12th  paragraph  of  the  bill, 
which  was  the  only  allegation  to  support  the  bill,  Mr. 
Hook  must  have  known  to  be  untrue.     Even  if  he  had 
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inadyertently  put  the  bill  on  the  file,  there  was  no  excuse  1861. 
for  going  on  with  the  suit ;  and,  under  such  circumstances,  cook 
it  would  be  most  unjust  to  throw  the  expenses  which  f^^  ^^^ 


ILOF 


had  been  so  recklessly  incurred  on  the  petitioner.     With     Robslyh. 

...  Se  Hook. 

regard  to  Mr.  Cook,  it  was  his  misfortune  to  have  been        

badly  advised.  Argument. 

Mr.  Biicon  and  Mr.  Hardy  contended  that  it  was  proved 
that  at  one  time  Mr.  Walrond  did  threaten  to  take  legal 
proceedings.  It  might  well  be  that  this  originated  in  a 
family  quarrel;  but  it  would  be  most  unfair  to  make 
Mr.  Hook  responsible  for  the  consequences  of  the  unrea- 
sonable conduct  of  the  parties. 

• 

Mr.  Greene  and  Mr.  Jones  Bateman  appeared  for  Lord 
Rosslyn,  and  objected  to  bear  any  part  of  the  costs* 
They  also  asked  that  the  fund  in  court  might  be  pud  to 
Lord  Rosslyn,  whose  title  was  unimpeachable. 

The  Vice-Chancellor  : — 

The  biU  aUeges,  that  Mr.  Bethell  Walrond  has  Judgment. 
threatened  to  commence  and  prosecute  an  action  for  the 
recovery  of  a  quarter's  rent  due  on  the  25th  of  Decem- 
ber»  That  allegation  is  disputed ;  and,  therefore,  unless 
die  plaintiff  can  prove  the  truth  of  it,  there  is  no  case  of 
interpleader  at  all.  He  has  not  only  failed  in  proving  it, 
but  on  the  very  &ce  of  the  bill  it  would  appear  that,  if  any 
such  threat  was  made,  it  was  a  threat  so  idle  that  a  se- 
rious question  would  have  remuned  for  decision,  whether 
enough  was  stated  to  sustain  the  suit.  The  bill  states 
distinctly  that  in  October,  1859,  there  had  been  an 
assignment  of  the  term  vested  in  the  mortgagee  for  the 
purpose  of  surrendering  it;  and  it  was  surrendered. 
According  to  the  plaintiff's  case,  he  was  still  required 
by  the  mortgagee  to  pay  rent  to  him,  Mr.  Walrond ;  and' 
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his  bill  states  tliat  tlie  wbole  right  theret^^or^  in 
the  vfxoxtg^g&e  had  heen  transferred  to  the  Earl  of 
Rosslxn ;  so  that  any  threat  qu  the  p^  of  Mr.  TValrond 
would  have  been  nugatory.  But  the  case  does  not 
depend  upon  that.  The  plaintiff  must  explain  satisfac- 
torily why  the  bill  was  filed^  and,  when  filed,  why  the 
injunction  was  asked  for  and  the  subsequent  proceedings 
taken. 

Mr.  Walrond,  in  his  petition,  oomplains  that  Mr.  Hook, 
his  aolioitor,  iund  also  the  solicitor  for  the  plaintiff  in  the 
interpleader  suit,  and  wlio  volunteered  and  siiggested 
that  he  should  be  the  solicitor  for  Mr.  Walrond,  has 
entirely  miscarried  in  his  duty ;  and  the  petition  prays 
that,  in  taxing  Mr.  Hook's  bill  of  costs,  all  items  charged 
against  Mr.  Walrond  in  respect  of  costs,  charges,  dis- 
bursements, and  other  things,  in  the  suit  of  Cook  v.  7%e 
Earl  of  BoMtlyn,  be  disallowed.  It  is  punAil  to  be 
obliged  to  refer  to  the  &ets  that  are  too  clearly 
proved.  It  appears  that,  on  the  I2th  of  January, 
Mr.  Hook,  acting  as  solicitor  for  the  plaintiff  Cook,  the 
tenant,  filed  a  bill  of  interpleader.  It  was  filed  under 
the  advice  of  counsel ;  and  the  case,  on  which  the  advice 
of  counsel  as  to  the  manner  in  which  the  bill  should  be 
framed  was  taken,  stated  that  Mr.  Walrond  threatened  or 
int^ided  to  bring  an  action  for  a  quarter's  rent  which  had 
then  accrued.  This  statement  was  wholly  without  foun- 
dation. The  only  apology  o&red — and  it  is  no  apology  at 
all — ^by  the  oounsel  for  Mr.  Hook,  for  making  that  allega^ 
tion  is,  that  in  October^  1859,  Mr.  Walrond  had  said  that, 
unless  the  rent  was  regularly  paid,  he  would  bring  an  action 
far  every  quarter's  rent  Mr.  Hook,  when  he  i^tated  the 
case  for  the  opinion  of  counsel  knew  that  the  whole  right 
of  Mr.  Walrond  was  then  gone ;  and,  though  he  must  have 
been  aware  of  all  the  contents  of  the  deed  of  1859,  upon 
which  he  in^tvupted  his  counsel  and  which  the  counsel 
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on  those  instmctions  set  out  in  the  bill  of  interpleader,       ^^^« 
he  fioled  to  direct  the  attention  of  counsel  to  llie  scope        cook 
and  c^ration  of  that  deed,  although  counsel  suggested  ip^^  ^^^j^  ^, 
that  the  right  of  Mr.  Walrond  had  entirely  ceased.  S^^h*^"' 

It  is  painfid  to  advert  to  the  letter  of  Mr.  Hook^  which        

he  wrote  to  Mr.  Walrond,  whom  he  knew  to  be  on  bad  ^'''**"  ' 

terms  with  Lord  Bosslyn ;  for  in  that  letter,  in  which  he 
suggested  that  he  should  appear  as  solicitor  for  Mr. 
Walrond,  he  begins  by  suggesting  to  the  irritated  mind 
of  Mr.  Walrond,  that  the  claim  of  Lord  Sosslyn  was 
only  made  with  a  view  to  persecution;  whereas  he  must 
have  been  aware  that  it  was  as  clear  a  claim  as  could  be 
made  at  law  or  in  equity.  But,  there  being  a  family 
quarrel,  Mr.  Hook  thought  it  a  decent  thing  to  suggest 
diat  the  claim  was  merely  made  for  the  purpose  of  per- 
secution, and  that  he  should  become  the  solicit(Mr  for 
Mr.  Walrond  in  opposition  to  an  irresistible  claim. 
Mr.  Bbok  ought  to  have  told  Mr.  Walrond  that  Lord 
Bosslyn's  claim  was  irresistible ;  and  that^  whatever  dif- 
ference there  was  between  them,  there  ought  to  be  no 
obstruction  to  Lord  Bosslyn  recovering  the  rent.  Mr. 
Hook  has  made  a  great  mistake^  and  for  that  mistake  he, 
and  not  his  client,  must  pay. 

The  subsequent  proceedings  were  not  less  remarkable ; 
for,  in  opposition  to  the  letter  of  the  16  th  of  January,  he, 
beii^  the  solicitor  for  the  j^ntiff,  puts  upon  the  file  of 
the  court,  on  the  18th  of  January,  an  affidavit,  in  which  the 
plaintiff  Cook  was  allowed  to  swear  what  Mr.  Hook  knew 
to  be  a  mistake,  viz.  that  Walrond  had  threatened  an 
action.  The  prayer  of  Mr.  Walrond's  petition  must  be 
granted*  The  order  must  be,  to  dismiss  the  bill  with 
costs — ^to  be  paid  by  Hook — and  to  pay  the  money  in  court 
to  Lord  Rosslyn ;  and  as  to  the  petition,  there  must  be 
an  order  that,  in  taxing  the  bill  of  costs  of  Hook  against 
Mr.  Walrond  under  the  order  of  the  4th  of  February, 
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JtUy23rd.  HOPKINS    V.     PHILLIPS. 

m^to^dof  GtEORGE  EDWARD  TOWRY,  a  deaf  and  dumb 

deaf  and  testator,  by  a  codicil  to  his  will,  bearinsr  date  the  22nd  ot 

dumb,  to  . 

/ouYuf  a  chapel  October,  1850,  among  other  legacies  gave  the  following, 
L^ndoiS^''  "  200/.  to  aid  of  deaf  and  dumb,  to  found  a  chapel  for 
Held  void        them  in  London,  as  a  bequest" 

under  the  Sta-  ^ 

iute  of  Mort-  The  testator  died  on  the  26th  of  October,  1857,  and 
his  will  was  proved  shortly  afterwards.  There  were  two 
claimants  for  the  legacy,  the  Association  in  Aid  of  the 
Deaf  and  Dumb,  and  the  London  Society  for  the  Propa- 
gation of  the  Gospel  among  the  Deaf  and  Dumb.  An 
administration  simimons  was  taken  out ;  and,  on  the  2nd 
of  July,  1861,  the  chief  clerk  made  his  certificate,  which, 
as  regarded  the  legacy  of  200/.,  was  as  follows : — 

'^  Claims  to  the  said  legacy  have  been  made  on  behalf  of 
two  societies  only,  viz.  the  Association  in  Aid  of  the  Deaf 
and  Dumb,  and  the  London  Society  for  the  Propagation 
of  the  Grospel  among  the  Deaf  and  Dumb.  If  the  Court 
shall  be  of  opinion  that  the  said  legacy  is  a  vaHd  legacy, 
the  same,  with  interest  at  4  per  cent,  (less  income-tax) 
from  the  24th  of  October,  1858,  is  payable  to  the 
treasurer  for  the  time  being  of  the  Association  in  Aid  of 
the  Deaf  and  Dumb.  The  claim  of  the  London  Society 
for  the  Propagation  of  the  Gospel  among  the  Deaf  and 
Dumb  has  been  disallowed.'* 
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The  summons  was  adjourned  into  courts  and  two 
questions  were  raised :  firsts  whether  the  gift  was  void 
under  the  Statute  of  Mortmain ;  and  secondly,  if  valid, 
which  society  was  entitled ;  or  whether  both  were  entitled 
to  participate  in  the  bequest.  The  eyidence  was  briefly 
as  follows: — 

The  Bey.  Samuel  Smith  deposed :  ^*  I  am  the  chaplain 
of  the  Association  in  Aid  of  the  Deaf  and  Dumb,  and 
secretary  to  the  building  fund  of  the  association.  The 
association  was  formed  in  London  in  or  about  the  year 
1841,  and  was  remodelled  to  its  present  constitution  in 
the  year  1855,  when  its  objects  were  stated  in  the  then 
roles  of  the  association  to  be,  inter  alia,  firstly,  the 
employment  of  qualified  agents  to  impart  religious  and 
moral  instruction  to  the  deaf  and  dumb  at  their  houses ; 
and,  secondly,  the  establishment  of  religious  services  for 
the  deaf  and  dumb  throughout  the  metropolis  ;  and  the 
objects  of  this  association  are  still  in  substance  the  same. 
From  the  month  of  August,  1855,  to  the  time  at  which  I 
was  ordained,  which  was  in  the  month  of  June,  1860,  I 
was  the  principal  instructor  and  agent  of  the  association  ; 
and  the  only  religious  services  then  established  for  the 
benefit  of  the  deaf  and  dumb  in  the  metropolis,  under  the 
auspices  of  the  association,  were  some  lay  services,  which 
were  held  every  Sunday  at  Fitzroy  Hall,  Little  Portman 
Street,  Oxford  Market,  which  were  conducted  by  me, 
and  which  consisted  in  the  reading,  in  the  finger-and- 
sign  language  of  the  deaf  and  dumb,  of  certain  portions,  ot 
the  Church  of  England  liturgy  and  Scripture ;  the  same 
bang  followed  by  an  address  or  sermon.  In  April,  1857, 
I  entered  King's  College  with  a  view  to  my  ordination  as 
a  minister  of  the  Established  Church,  and  for  the  special 
purpose  of  ministering  amongst  the  deaf  and  dumb  in 
connection  with  the  siud  association.  As  the  time  for 
my  ordination  approached,  positive  steps  for  raising  a 
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fund  for  erecting  building  in  London  to  comprise, 
ifUer  alUiy  a  place  of  worship  for  the  deaf  and  dumb,  were 
taken ;  and,  in  the  month  of  June,  1860,  a  building  com- 
mittee, composed  of  members  of  the  said  assodation  and 
others,  was  formed  for  the  purpose  of  carrying  out 
certdn  arrangements  for  the  building,  iider  aliuy  in 
London  a  chapel  for  the  deaf  and  dumb,  and  which  it  is 
the  intention  of  the  said  association  to  erect  as  soon  as 
funds  shall  have  been  obtained  sufficient  for  the  purpose." 
Mr.  Daniel  Thomson  Baker,  on  the  same  side,  also 
deposed :  '^  I  am  one  of  the  committee  of  the  Association 
in  Aid  of  the  Deaf  and  Dumb.  I,  who  am  deaf  and 
dumb,  became  acquainted  with  the  testator,  who  was 
similarly  afflicted,  about  the  month  of  July,  1857.  The 
testator  was  lodging  in  the  house  of  a  firiend  of  mine^ 
who  has  a  son  deaf  and  dumb,  now  my  pupil ;  and  the 
testator  wrote  me  a  note  requesting  me  to  call  upon  him« 
whidi  I  did ;  and,  at  the  interview  which  I  had  with  the 
testator,  we  entered  into  conversation  upon  the  subject  of 
the  constitution  and  objects  of  the  association,  which  had 
theretofore  been  in  operation  for  imparting  religious 
instruction  to  the  deaf  and  dumb,  and  which  had  been 
superseded  by  the  new  one,  viz.  the  employment  of 
agents  to  visit  the  deaf  and  dumb,  and  the  Sunday 
services,  which  were  then  being  conducted  for  them  at  the 
Eitzroy  Hall ;  and  I  explained  to  the  testator  that  Mr. 
Bather,  another  member  of  the  committee,  and  I  were 
interesting  ourselves  to  procure  agents  conversant  with 
the  finger-and-sign  language  of  the  deaf  and  dumb, 
and  capable  of  conducting  religious  services  in  such 
language  for  their  edification;  and  I  also  discussed 
generally  with  the  testator  the  great  need  which  the 
deaf  and  dumb  of  the  metropolis  had  of  a  regular  place 
of  worship  and,  mentioning  to  him  that  Fitzroy  Hall 
was  not  the  sort  of  place  for  religious  services  which  we 
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desifsd  and  that ;  as  Mr.  Smith  had  tiieii  gone  to  ooUege 
to  prepare  himself  for  ihe  ixmagtrj,  we  hoped^  after  he 
should  have  be^i  ordained^  to  be  able  to  obtain  funds 
sufficient  to  buHd  a  fitting  pkee  of  worship." 

On  behalf  of  the  Lio&don  Society^  Mr.  Burns,  the 
honorary  secretary  of  that  society,  who  was  himself 
deaf  and  dumb,  deposed  as  follows : — 

The  main  object  of  the  society,  has,  since  its  origin  in 
the  year  1840,  been  to  give  religious  instruction  to  the 
deaf  and  dumb  in  London  on  Sundays,  and  for  that 
purpose  the  society  has,  from  time  to  time,  since  tiie  year 
1840,  held  religious  services  each  Sunday  in  a  room 
rented  for  the  purpose,  first,  in  Bartlett^s  Buildings, 
Holbom ;  afterwards  in  the  chapel  of  the  Scottish  Hospital, 
Flem^le  LyjB  Court,  Fetter  Lane ;  then  at  the  Educational 
Institute,  $8,  Aldersgate  Street ;  and  since  the  year  1856, 
in  the  Shaftesbury  Hall,  No.  36,  Aldersgate  Street,  and 
the  place  of  meeting  from  time  to  time  for  such  religious 
services  has  been  commonly  known  and  described  among 
die  deaf  and  dumb,  and  in  the  statements  and  reports  from 
time  to  time  printed  and  circulated  by  the  said  society 
among  its  supporters  and  the  pubUc,  as  '^  the  Deaf  and 
Dumb  Chapel  in  London."  On  one  occasion,  about  ten 
years  before  his  death,  the  testator  personally  attended 
the  religious  eeryioe  conducted  by  the  society,  at  the 
time  when  it  was  held  at  the  Scottish  Hospital,  near 
Fetter  Lane. 
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Mr.  Craiff  and  Mr.  Schamberf,  for  the  plainidfib  in  the 
administration  summons,  submitted  the  question  to  the 
Court,  and  called  the  attention  of  the  Court  to  the  case 
of  Giblett  Y.  Ilobson  (a),  in  which  it  was  held  by  Lord 
Srougham,  that  a  bequest  towards  building  an  almshouse 
to  a  charitable  institution  was  void  under  the  Statute  of 
Mortmain ;    but  it  was  also  held,  that  matter  dehors  the 
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will  might  be  looked  at^  in  order  to  place  the  Court  in 
the  situation  of  the  testator,  with  a  view  to  determine 
whether  the  testator  contemplated  building  upon  land 
already  in  mortmain  or  to  be  acquired  hj  other  mean» 
than  the  application  of  the  legacy.  In  that  case,  there- 
fore, the  extrinsic  eyidence  was  admitted,  though  the 
gift  was  held  void. 


Mr.  Grensidcy  for  the  London  Society  for  the  Fropa-- 
gation  of  the  Grospel  among  the  Deaf  and  Dumb. 

It  was  no  criterion  of  the  invalidity  of  a  charity 
bequest  that  it  was  incapable  of  being  administered  in 
this  court:  Nightingale  v.  Goulboum  (a). 

This  bequest,  if  carried  into  effect,  did  not  necessarily 
imply  the  purchase  of  land  or  the  construction  of  any 
building,  inasmuch  as  the  society  already  had  a  chapel 
of  their  own. 

In  Harishcme  v.  Nicholson  (i),  it  was  held  that  a  gift 
to  establish  a  school  was  valid.  It  was  reasonably  clear 
that,  when  the  testator  gave  200/.  to  found  a  chapel,  he 
could  not  have  meant  that  the  trustees  were  to  buy  land 
and  build  a  chapel  in  London  for  such  a  sum,  because  that 
would  be  impossible  to  accomplish.  He  evidently  used  the 
word  "  found  "  in  the  same  sense  as  "  establish,"  which 
was  a  good  gift.  It  appeared  from  the  evidence  which 
was  admissible  that  the  testator  had  himself  attended  the 
chapel  of  the  London  Society  several  years  ago.  The 
testator,  therefore,  knew  that  there  was  a  chapel  for  the 
deaf  and  dumb  in  London ;  and  the  obvious  meaning  of 
the  gift  was  that  the  legacy  should  be  applied  in  lud  of 
that  chapel.  It  was  submitted,  therefore,  that  the  gift 
was  valid. 

Then,  if  the  gift  was  valid,  arose  the  question  which 


(a)  5  Hare,  484 ;  8.  c.  2  PhiU.  594. 


(b)  26  Beav.  58. 
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society  was  entitled.  It  was  clearly  to  be  in  ud  of  some 
chapel  in  London ;  and,  therefore,  the  London  Society  for 
the  Propagation  of  the  Grospel  among  the  Deaf  and  Dumb 
fell  more  closely  within  the  description  than  the  other 
society ;  but,  even  if  the  Court  should  think  it  doubtful 
which  of  the  societies  was  intended,  it  might  distribute 
the  fund  between  the  two. 
{^Carter  v.  Green  {a)  was  also  cited.] 

Mr.  Darty  on  behalf  of  the  Association  in  Aid  of  the 
Deaf  and  Dumb,  relied  on  the  evidence  above  given,  and 
submitted,  first,  that  it  was  a  good  gift;  and,  secondly, 
that  the  society  he  represented  was  entitled.  He  cited, 
Johnston  V.  Swann  (J),  Edwards  v.  Han{c)y  The  University 
of  London  v.  Yarrow  (rf). 

Mr.  Malins,  Mr.  Bevir,  Mr.  Hobhouse,  and  Mr.  Kekewichy 
appeared  for  different  parties,  but  were  not  called  on. 
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The  Vice-Chancellor: — 

It  is  the  duty  of  the  Court,  in  cases  of  this  kind,  to  Judgment. 
uphold  the  devise,  if  it  is  possible  to  find  an  object  of  the 
gift  within  the  reach  of  the  law.  Here  the  objection  isj 
that  the  Statute  of  Mortmain  interferes,  and  that,  upon 
the  true  construction  of  the  codicil,  what  was  contem- 
plated  by  the  testator  was  the  building  of  a  chapel.  And 
certainly,  a  priori^  where  the  gift  is  of  a  sum  of  money 
to  found  a  chapel  in  London,  the  natural  interpretation 
of  that  language  would  be  the  building  of  a  chapel  in 
London.  Part  of  the  evidence  in  support  of  the  bequest 
seems  fatal  to  it.  The  chief  clerk,  after  mentioning  the 
question  on  the  Statute  of  Mortmain,  has  stated  his- 
opinion  to  be  that,  not  the  London  Society  for  the  Pro- 


la)  3K.&J.  591. 
0)  3Madd.457. 


(0)  6  De  6.  M.  &  6.  74. 
(d)  1  De  G.  &  J.  72. 
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pagation  of  the  Gospel  aimong  the  Deaf  and  Dumb  wds 
meant  by  the  testator,  but  that,  of  the  two  societies,  the 
Association  in  Aid  of  the  Deaf  and  Dumb  was  more 
within  the  intention  of  the  testator,  and  Was  in  his  mind 
when  he  made  his  codicil.  The  evidence  is  extremely 
strong.  This  codicil  was  made  in  October,  1857.  The 
evidence  is  clear  that,  in  the  month  of  July  1857,  shortly 
before  making  this  codicil,  tiie  testator  had>  a  remarkable 
conversation  with  Mr.  Baker,  in  which  the  latter  referred 
to  what  was  intended  with  regard  to  the  Rev.  Mr. 
Smith.  Considering  that  the  testator,  himself  being  deaf 
and  dumb,  made  this  codicil  in  the  month  of  October, 
1857,  after  a*  conversation  having  immediate  reference  to 
providing  a  chapel  and  building  a  chapel,  it  is  im- 
possible not  to  come  to  the  conclusion  that,  when  he 
spoke  of  a  gift  "  to  aid  of  deaf  and  dumb,  to  found  a 
chapel  for  them  in  London  as  a  bequest,"  he  had  in  his 
mind  the  same  subject  as  that  mentioned  in  his  conversa- 
tion (only  three  months  before)  with  Mr.  Baker. 

The  other  society,  the  description  of  which  is  more  im- 
mediately connected  with  religious  purposes,  the  London 
Society  for  the  Propagation  of  the  Grospel  among  the  Deaf 
and  Dumb,  make  out  primd  facie  a  strong  case.  They 
prove  by  tiieir  evidence  that,  a  great  many  years  ago,  on 
one  occasion  the  testator  attended  divine  service  at  a  place 
where  it  was  then  celebrated,  which  is  liot  the  same 
place  as  tiie  hall  now  used  by  the  society  for  the  purpose  of 
worship,  and  known  and  described  amongst  the  deaf  and 
dumb  a»  their  chapeL  But  I  cannot  come  to  the  con- 
clusion, looking  at  the  evidence  on  both  sides,,  that  the 
testator  had  the  Shaftesbury  Hall  in  Aldersgate  Street, 
or  the  fund  devoted  to  the  support  of  that  chapel,  in  his 
view.  Rather  the  contrary,  because  tiie  precaerious  use 
of  a  hall  hired  or  obtained  for  the  purpose  of  using  it  as 
a  place  of  divine  worship  is  a  very  different  thing  from 
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founding  a  chapel;  and  the  circumetance  of  the  testator 
himself  haying  been  in  that  temporary  place  of  worship 
might  have  shown  him  the  necessity  of  having  some  chapel 
founded  which  might  be  the  permanent  chapel  of  the  deaf 
and  dumb.  That  some  such  purpose  was  in  his  contem- 
plation the  evidence  of  Mr.  Baker  makes  perfectly  clear. 
The  natural  conclusion  from  this  evidence  is  thai;  the 
testator  had  in  his  mind  a  plan  for  fl)unding  a  chapel  for 
item  in  London.  This  contemplates  a  building,  and 
brings  the  bequest  clearly  within  the  Mortmain  A«t. 
The  evidence  of  Mr.  Smidi  places  this  beyond  reasonable 
doubt.  The  language  indicates  a  purpose  which  was 
brought  to  his,  the  testator'd,  view  only  three  months 
before  his  death.  I  therefore  find  it  impossible  to  put 
any  other  than  the  natural  construction  upon  the  words 
'^to  found  a  chapel  in  London."  I  have  come  to  this 
coQclofiion  with  great  reluctance  and  regret;  but  I  am 
bound  by  the  law,  and  I  feel  compelled  to  hold  that 
this  bequest  has  fidled,  as  being  within  the  Statute  of 
Mortmain. 

The  order  will  be  that  both  societies  should  have  their 
eoets,  as  between  pairty  and  party,  out  of  the  estate. 


1861. 
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Julif  4th, 

BUI  by  an 
apprentice 
praying  that 
the  defendant 
(his  master) 
might  be 
ordered  to 
ezecate  the 
indenture  of 
apprentice- 
ship, and  to 
take  him  into 
his  employ 
and  teach  him 
his  trade — 
Dismissed 
without  costs, 
it  appearing 
that  the  plain- 
tiff's conduct 
was  objection- 
able, on  ac- 
count of  his 
idleness  and 
other  unsatis- 
fiictory  par- 
ticulars. 


BROWN  V.  BANKS. 

XHE  bill  stated  that  the  plaintiff,  being  desirous  of 
learning  the  trade  ofa  shipbuilder,  applied  to  the  defendant 
in  February,  1859,  to  take  him  as  an  apprentice,  which 
the  defendant  agreed  to  do,  when  it  was  arranged  that 
the  plaintiff  should  go  to  the  defendant's  yard  for  a 
month  on  trial,  and  that  if,  at  the  end  of  such  time,  all 
parties  should  agree  thereto,  the  plaintiff  should  be 
bound  apprentice  for  the  term  of  seven  years,  at  the 
weekly  wages  of  seven  shillings. 

The  bill  alleged  that  the  plaintiff,  in  the  early  part  oi 
February,  1859,  went  to  the  defendant's  yard,  and  com- 
menced working  there  according  to  the  agreement,  and 
that,  having  been  there  for  a  month,  on  the  10th  of  March, 
1859,  he  applied  to  be  bound  apprentice,  and  thereupon 
the  defendant  gave  him  a  note  to  his  solicitor,  directing 
him  to  prepare  the  articles. 

The  plaintiff  accordingly  went  to  the  defendant's  soli- 
citor, and  executed  the  articles,  when  he  was  told  that 
the  defendant  would  also  execute  them  when  there  were 
two  or  three  indentures  ready.  The  plaintiff,  relying 
on  this  assurance,  continued  working  in  the  defendant's 
yard  until  the  6th  of  August,  1860.  On  the  6th  of 
August  the  plaintiff  was  refused  admission  to  the  yard, 
whereupon  he  obtained  a  summons  againt  the  defendant 
before  the  magistrates  of  the  borough  of  Plymouth, 
calling  on  him  to  show  cause  why  he  did  not  teach  the 
plaintiff  his  trade.  On  the  summons  coming  on  to  be 
heard,  it  was  ascertained  that  the  defendant  had  never 
executed  the  indenture,  in  consequence  of  which  defect 
the  magistrate  had  no  jurisdiction  to  deal  with  the  case. 

The  bill  alleged  that,  according  to  the  rules  of  the 
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ship-building  trade  only  those  persons  who  had  regularly 
serred  an  apprenticeship  of  seven  years  were  entitled  to 
obtain  constant  or  good  employment  in  the  trade ;  and,  in 
consequence  of  the  refiisal  of  the  defendant  to  execute 
the  Bidd  indenture  and  receive  back  the  plaintiff  into  his 
em{^y,  the  plaintiff  was  prevented  from  completing  the 
term  of  «even  years'  service  under  the  sud  indenture. 

The  defendant  J  by  his  answer,  alleged  that  during  the 
trial  month  the  plaintiff  worked  well,  but  that  immediately 
after  he  began  to  be  idle  and  lose  time  and  induced  the 
other  apprentices  to  idle.  The  answer  also  set  forth 
particular  evidences  of  improper  conduct,  and  submitted 
that  the  Court  had  no  jurisdiction  to  interfere  in  the 
matter  of  the  proposed  apprenticeship  or  to  compel  the 
defendant  to  execute  the  indenture. 

There  was  conflicting  evidence  as  to  the  improper 
conduct  of  the  defendant. 


1861. 


statement. 


Mr.  Matins  and  Mr.  Roxburghy  for  the  plaintiff,  con- 
tended that  the  plaintiff  was  entitled  to  ask  of  this  Court 
to  direct  the  execution  of  the  indenture.  The  Court 
was  not  called  on  to  entertain  the  question  whether  the 
apprentice  had  misconducted  himself  or  not — that  was  a 
question  for  the  magistrates  under  the  statutes — ^but 
simply  to  direct  that  the  master  should  execute  the  in- 
denture ;  because,  until  that  was  done,  the  proper  tribunal 
to  determine  the  question  (<.e.  the  magistrates)  had  no 
jurisdiction. 

[They  referred  to  the  statutes  33  Geo.  3,  c.  55,  and 
5  Vic.  c  7.] 

Mr.  Bacon  and  Mr.  Druce  appeared  for  the  defendant, 
but  were  not  called  on. 

The  Vice-Chancellor  said  the  plaintiff  had  failed  to 
show  that  he  was  entitled  to  the  assistance  of  this  Court ; 
and  the  bill  must,  therefore,  be  dismissed,  but  without  costs. 

VOL-    III.  o 
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HAEROLD  t;.  HARROLD. 
Atrusttoraise  -D^  ^^  indenture  of  settlement,  dated  the  28th  of  May, 

part  of  a  sum    Annuities,  was  assigned  to  trustees,  upon  trust,  by  sale  of 

of  33892.  bank  /•    /•      i      •  i 

annuities,  a  a  competent  part  thereof,  forthwith  to  raise  a  sum  not 
ceeding  ^^'  exceeding  2000/.  and  pay  the  same  to  Ewen  Baillie 
2000/.,  and       Harrold  or  his  assi£:ns ;  and  also  all  such  sums  as  should 

f»ay  the  same  ^  -o      » 

to  the  plaintiff,  be  required  for  the  payment  of  all  moneys  still  remaining 

be  exhausted  due  in  respect  of  succession  duty  or  otherwise ;  and  also 

formed  S'"  ^®  ^®*®  ^  between  solicitor  and  client  of  the  said  E.  B. 

raising  a  sum  Harrold  and  his  wife,  incidental  to  the  settlement,  and 

of  139H.  at  ,  .     .  .  , 

the  piaintiff^s  the  acts  and  negotiations  preceding  the  same,  and  to  stand 
'  possessed  of  the  residue  of  the  bank  annuities  after  the 

sale  thereinbefore  directed  to  be  made  upon  the  trusts 
tlierein  mentioned. 

On  the  4th  of  July,  1860,  the  plaintiff,  Mr.  Harrold, 
wrote  and  sent  to  the  defendants,  the  trustees,  the  fol- 
lowing notice : — 

*'  Gentlemen, — Whereas  you  are  directed  by  the  in- 
denture of  settlement  of  the  28th  of  May,  1860,  by  sale 
of  a  competent  part  of  the  stock  therein  mentioned,  to 
raise  a  sum  of  money  not  exceeding  2000/.  and  to  pay 
the  same  to  me  or  my  assigns,  I  hereby  request  and 
authorise  you,  by  sale  of  a  competent  part  of  the  said 
stock,  to  raise  for  my  benefit  the  sum  of  1391/.  175.  7(L 
only,  and  to  pay  the  same  for  me  and  on  my  account  as 
follows,  namely,  585/.  to  my  solicitor,  Mr.  R.  Glynes, 
and  806/.  17^.  7d.  to  Messrs.  Hilliard,  Dale,  and  Stretton ; 
and  the  respective  receipts  of  the  said  Messrs.  Glynes 
and  Hilliard,  Dale  and  Stretton,  for  the  respective  sums 
which  I  have  hereby  directed  you  to  pay  them,  shall  be 
binding  upon  me  and  be  sufficient  discharges  to  you  for 
the  same  sums  respectively." 

The  trustees  accordingly,  on  the  14th  of  July,  I860, 
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sold  out  1847/.  10*.  2d.,  part  of  the  fund^  by  which  they 
realised  1712/L  16*.  Sd,  cash,  out  of  which  they  paid 
6S5L  to  Mr.  Glynes  and  806/.  17*.  7c£.  to  Messrs. 
Hilliardj  Dale,  and  Stretton ;  and  the  balance,  amounting 
to  3202.  18*.  10c/.,  was  applied  in  payment  of  costs  and 
of  succession  duty  and  expenses. 

The  plsdntiff  again  applied  to  the  trustees  to  cause  the 
further  sum  of  608/.  2*.  5c/.,  which,  with  the  moneys 
previously  raised,  would  make  up  the  full  sum  of  2000/. ; 
but  a  doubt  was  raised  whether  the  trustees  were 
authorised  to  accede  to  his  demand. 

The  point  was  now  raised  by  a  special  case. 

Mr.  Dymand  appeared  for  the  trustees. 

Mr.  Bickky  Rogers,  for  the  plaintiff,  submitted  that 
the  trustees  slill  had  power  to  raise  monies  so  as  to  make 
up  the  full  sum  of  2000/. 

Mr.  Hobhouse,  for  the  parties  interested  in  the  settle«- 
ment,  submitted  that  the  plaintiff  was  entitled  to  have  one 
sum  raised  out  of  the  fund  and  no  more.  He  had  elected 
to  have  a  sum  of  1391/.  17*.  Id,  raised  forthwith,  but 
was  not  at  liberty  to  put  the  estate  to  the  expense  of  a 
second  exercise  of  the  power. 

The  Vice-Chancellor  : — 

There  is  a  clear  declaration  of  trust  for  the  plaintiff's 
benefit  to  the  full  amount  of  2000/.  I  do  not  think  his 
request  to  the  trustees,  to  raise  1391/.  only,  exhausts  the 
the  trust  or  diminishes  the  amount  of  the  fund  that  was 
impressed  with  a  trust  for  his  benefit.  The  performance 
of  the  trust  does  not  depend  on  the  request  of  the  cestui 
que  trfisty  and  there  are  no  words  which  amount  to  a 
release.    There  must  be  a  declaration  to  that  effect. 

See  Walmesley  v.  Vaughan  (a). 

(a)  3  Sm.  &  Gif.  ^53  and  2  De  G.  &  Jones,  114. 
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July  Zrd. 

Trustees  of  a 
settlement  of  a 
a  policy  of  as- 
surance being 
without  funds 
to  pay  the  pre- 
miums, as- 
signed the 
policy  to  a 
creditor,  and 
afterwards  as- 
signed the 
truKt  property 
to  new  trustees 
appointed  in 
their  room ; 
but  the  policy 
of  assurance 
was  not  men- 
tioned in  the 
assignment  to 
the  new 
trustees. — 
Heldy  that 
the  new  trus- 
tees were  not 
entitled  to 
recover  the 
policy  as 
against  the 
creditor. 


JOHNSON  V.  SWIRE. 

3l  he  plaintiff  in  this  suit  represented  the  Argus  Life 
Assurance  Company,  and  filed  this  bill,  on  behalf  of  the 
company,  against  John  Swire,  Edward  Southam,  Edward 
Starkey,  Lewis  Langworthy,  and  Thomas  Bridge,  pray- 
ing that  they  might  interplead  together. 

By  an  indenture,  dated  the  2nd  of  January,  1844, 
one  John  Southam  assigned  certain  profits  and  monies 
to  the  defendants  John  Swire  and  Edward  Southam  upon 
trust  to  invest  the  same  at  interest  in  manner  therein 
mentioned,  and  to  accumulate  and  invest  the  interest 
during  the  life  of  John  Southam ;  and  after  his  decease 
to  hold  the  said  trust  funds  and  securities  in  trust  for 
such  person  or  persons  as  he  should  by  will  appoint ;  and 
in  default  thereof  in  trust  to  pay  the  interest  thereof  to 
Mary  Southam,  his  wife,  for  her  life,  and  after  her  de- 
cease in  trust  for  their  children.  The  deed  provided 
that  it  should  be  lawful  for  the  trustees,  with  the  consent 
of  the  said  John  Southam,  to  apply  all  or  any  part  of 
the  trust  moneys  or  interest  in  effecting  a  policy  of 
insurance  on  the  life  of  the  said  John  Southam,  of  such 
sum  of  money  as  the  trustees,  with  such  consent,  should 
think  proper,  such  policy  to  be  held  upon  the  trusts  of 
the  settlement.  In  pursuance  of  this  authority,  Messrs. 
Swire  and  Edward  Southam,  as  such  trustees,  on  the 
24th  of  October,  1844,  effected  a  policy  of  assurance 
with  the  Argus  Assurance  Company  on  the  life  of  John 
Southam,  for  1000/.,  at  a  premium  of  25/.  13«.  Ad, 

By  an  indenture,  dated  the  Ist  of  June,  1846,  Messrs. 
Frodsham  and  Hunter  were  appointed  new  trustees  of  the 
settlement  in  the  room  of  Messrs.  Swire  and  Southam ; 
and  the  policy  was  assigned  by  the  latter  gentlemen  to 
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Messrs.  Frodsham  and  Hunter.  By  an  indenture5  dated 
the  2nd  of  November,  18475  Messrs.  Hudson  and  William 
Southam  were  appointed  trustees  in  the  room  of  Messrs. 
Frodaham  and  Hunter,  by  whom  the  policy  and  moneys 
eecured  thereby  were  assigned  to  Messrs.  Hudson  and 
W.  Southam  as  such  trustees. 

On  the  15th  of  November,  1851,  Messrs.  Hudson  and 
W.  Southam,  with  the  knowledge  of  John  Southam, 
assigned  the  policy  to  the  defendant  Starkey,  a  creditor 
of  John  Southam.  The  defendant  Starkey,  in  his  answer, 
stated  the  transaction  as  follows : — That  the  trustees  of 
the  indenture  of  January,  1844,  had  no  moneys  in  their 
hands  to  meet  the  premium  on  the  policy  which  fell  due  on 
the  25th  of  October,  1851 ;  that  the  premium  was  not  paid, 
and  the  policy  was  in  fact  about  to  drop.  That  on  the 
22nd  of  January,  1848,  he  had  lent  the  sum  of  50/.  to 
John  Southam  at  interest;  and  in  November,  1851,  upon 
his  ( Starkey 's)  pressing  for  payment,  it  was  agreed  that 
the  policy  should  be  assigned  to  him  in  consideration  of 
the  debt,  and  that  he  should  be  entitled  to  receive  the 
policy  for  his  own  benefit.  The  indenture  of  the  15th  of 
November,  1851,  was  then  prepared  and  executed,  and 
by  it  die  said  policy  of  assurance,  and  all  sums  of  money 
to  become  due  or  recoverable  by  virtue  thereof,  and  all 
the  estate,  right,  title,  and  interest  of  the  said  Thomas 
Hudson,  William  Southam,  and  John  Southam  therein 
were  assigned  to  him  Edward  Starkey,  his  executors,  &c., 
absolutely,  together  with  foil  power  and  authority  for 
him,  his  executors,  &c.,  in  the  names  of  John  Swire  and 
Edward  Southam,  or  of  the  said  Thomas  Frodsham, 
John  Hunter,  William  Southam,  and  Thomas  Hudson, 
to  receive  and  give  effectual  discharge  for  all  sums  of 
money  to  become  due  upon  the  said  policy  thereby  as- 
signed, and  to  commence  such  action  for  the  recovery  of 
the  money  thereby  assigned  as  should  be  deemed  neces- 
sary.    That  after  the  date  of  the  assignment,  he,  Starkey, 


1861. 

JOHNSOM 

V. 

SWIRH. 

Statement. 


196 


CASES  IN  CHANCERY. 


1861. 
Johnson 

SWIEH. 

Statement. 


paid  the  premium  which  accrued  due  on  the  25th  of 
October,  1851,  and  received  the  policy.  He  had  conti- 
nued to  pay  premiums  to  the  company  from  that  time  up 
to  and  including  the  payment  which  accrued  due  on  the 
25th  of  October,  1859,  and  he  claimed  to  be  entitled  to 
the  proceeds  of  the  policy. 

On  the  17th  of  March,  1852,  Messrs.  Langworthy 
and  Bridge  were  appointed  trustees  of  the  indenture  of 
January,  1844,  in  the  room  of  Messrs.  Hudson  and 
W.  Southam;  and  thereupon  all  the  trust  property 
(except  the  policy)  was  assigned  to  the  said  new  trustees. 

On  the  11th  of  March,  1860,  John  Southam  died, 
upon  which  Mr.  Starkey  applied  to  the  company's  agent 
at  Manchester  for  payment  of  the  moneys.  He  also 
fiimished  evidence  of  the  death  and  the  assignment  of 
November,  1851.  He  informed  the  directors  that  the 
other  assignments  were  assignments  to  the  trustees  on 
appointment,  and  were  in  the  possession  c^  the  trustees 
last  appointed.  The  directors  refused  to  pay  the  moneys 
assured  without  production  of  the  assignments,  in  order 
to  see  that  Messrs.  Hudson  and  W.  Southam  had  power 
to  assign  the  policy  to  Mr.  Starkey. 

On  the  27th  of  April,  1860,  the  company's  agent  re- 
ceived a  letter  from  the  solicitors  of  the  defendants, 
Messrs.  Langworthy  and  Bridge,  stating  that  they  be- 
lieved the  policy  of  assurance  belonged  to  them,  as  trus- 
tees of  the  settlement  of  1844 ;  and  they  afterwards  sent 
in  an  abstract  of  their  title,  setting  out  the  deeds  of 
January,  1844,  June,  1846,  and  November,  1847.  It 
appeared  by  the  abstract,  that  by  an  indenture  dated  the 
17th  of  March,  1852,  Messrs.  Langworthy  and  Bridge 
were  appointed  new  trustees  of  the  indenture  of  1844,  in 
the  place  of  Thomas  Hudson  and  William  Southam,  and 
"  all  the  trust  estate  and  effects  vested  in  the  latter  as 
such  trustees  "  were  assigned  to  Messrs.  Langworthy  and 
Bridge  on  the  subsisting  trusts  of  the  settlement  of  1844. 
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On  the  7th  of  September  last,  Messrs.  Langworthy  and 
Bridge  commenced  an  action  against  the  company,  in  the 
names  of  Messrs.  Swire  and  Edward  Southam,  to  recover 
the  proceeds  of  the  policy ;  and  by  an  order  made  in  the 
judge's  chambers  the  plaintiff,  Mr.  Johnson,  as  resident 
director,  was  ordered  to  represent  the  company  in  the 
action,  and  he  thereupon  filed  this  bill,  and  obtained  an 
injunction  restraining  the  action. 

The  defendants  Swire  and  Edward  Southam,  by  their 
answer,  disclaimed  any  beneficial  interest  in  the  money, 
and  were  willing  to  act  with  reference  thereto,  and  to  the 
action  at  law,  as  the  Court  should  direct. 

Messrs.  Langworthy  and  Bridge,  by  their  answer, 
alleged  that  John  Southam  by  his  will  bequeathed  to  his 
8on  John  Southam,  an  infant,  aU  the  property,  subject  to 
the  trusts  of  the  indenture  of  January,  1844 ;  and  they 
submitted  that,  under  the  circumstances,  the  policy  of 
assurance  became  and  was  subject  to  the  trusts  of  the 
will^  and  that  they,  as  the  present  trustees,  were  entitled 
to  recover  the  moneys  and  hold  the  same  upon  the  trusts 
of  the  indenture.  They  further  said  that  the  defendant 
Edward  Starkey,  before  he  accepted  the  assignment,  had 
full  notice  of  the  indenture  of  the  2nd  of  January,  1844, 
and  was  bound  by  the  trusts  thereof;  and  they  had 
offered  to  pay  to  the  defendant  Starkey  50/.,  with  interest 
from  the  date  of  the  alleged  assignment,  together  with  all 
premiums  which  he  might  have  paid  in  respect  of  the 
policy  and  interest,  upon  his  relinquishing  all  further 
claim,  which  was  the  most  he  could  get  even  if  he  had 
held  a  valid  mortgage  of  the  policy ;  but  that  the  defendant 
had  declined  the  offer. 


1S61. 


SteUemenL 


Mr.  Chapman  Barber  appeared  for  the  plaintiff,  and     Argument. 
asked  for  the  usual  order  in  an  interpleader  suit. 


Mr.  C.  Hatty  appeared  for  Messrs.  Swire  and  Southam, 
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in    whose  name  the  action  had  been  commenced,  and 
disclaimed  all  beneficial  interest  in  the  policy. 

Mr.  Bacon  and  Mr.  Rawcliffe,  for  the  defendant 
Starkey,  contended  that  he  was  a  purchaser  for  value, 
and  his  title  could  not  be  impeached.  At  the  time  he 
took  the  assignment,  he  was  a  creditor  and  entitled  to  be 
paid  his  debt.  At  that  time  the  policy  was  not  worth 
the  amount  of  the  debt,  and,  had  he  not  consented  to  take 
it,  it  must  have  dropped,  as  the  trustees  had  not  the 
means  of  paying  the  premiums.  After  the  assignment  to 
him,  the  defendant  Starkey  paid  all  the  premiums  as  they 
fell  due;  and,  but  for  the  unforeseen  death  of  John 
Southam,  the  trustees  would  never  have  sought  to  disturb^ 
the  transaction.  It  was  submitted,  therefore,  that  the 
defendant  Starkey  was  entitled  to  the  fund. 


Mr.  Malins  and  Mr.  Hamilton  Humphreys^  for  the  de- 
fendants,  the  present  trustees,  contended  that  it  was  their 
duty  to  recover  the  property  of  the  cestui  que  trust.  It 
was  clear  that  the  former  trustees  had  improperly  parted 
with  the  policy  to  the  defendant  Starkey,  and  were 
responsible  for  their  conduct ;  but,  inasmuch  as  Starkey 
knew  it  was  trust  property,  he  must,  in  this  Court,  be 
taken  to  know  the  trusts,  and  could  not  now  be  permitted 
to  set  up  his  arrangement  with  the  former  trustees  as  & 
bar  to  the  claim  by  the  present  trustees.  It  was  said 
that  the  policy  was  of  no  value,  and  that  the  trustees  had 
no  &nds  out  of  which  to  pay  the  premiums ;  but  there 
was  no  evidence  to  show  that  the  then  trustees  had  taken 
any  steps  to  have  the  value  ascertained,  or  to  have  the 
policy  surrendered  to  the  office. 

In  Drysdale  v.  Piggott  (a),  a  creditor  effected  an  insur- 


(a)  22  Beav.  23&. 
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ance  in  bis  own  name,  and  paid  all  the  premiums  but  tbe 
first,  and  tbe  debtor,  on  being  applied  to,  refused  to  pay 
tbe  premiums,  wbicb  tbe  Master  of  tbe  Rolls  beld  de- 
feated bis  rigbt  to  tbe  policy;  but  tbe  Lords  Justices 
reversed  tbat  decision.  Tbat  was  a  far  stronger  case 
than  this. 

[The  case  of  Forteseue  v.  Bamett{a)  was  referred  to.] 


1861. 


Judgment, 


The  Vice-Chancellor  : — 

The  present  trustees  have  nothing  to  do  with  this 
question. 

This  policy  was  not  assigned  to  them.      Their  pre* 

decessors  in  tbe  trust  assigned  to  them  all  the  other 

trust  property,  but  not  this  policy.     Tbe  former  trustees, 

in  the  exercise  of  their  discretion,  dealt  with  this  policy 

by  assigning  it  (upon  a  transaction  which  they  thought 

a  provident  one),  to  the  defendant  Starkey,  who  has  got 

possession  of  it  under  that  assignment.     The  trustees 

who  executed  that  assignment  are  accountable  to  the 

cestui  que  trust;  but  they  are   not   accountable   to  tbe 

present  trustees  of  the  settlement ;  nor  is  the  defendant 

Starkey  accountable  to  the  present  trustees  of  the  settle- 

ment  for  bis  dealing  with  tbe  former  trustees.      The 

present  trustees  have  no  right  to  interfere  or  intervene  at 

all,  by  making  a  claim  which  has  occasioned  this  expensive 

litigation,  and  which  I  am  bound  to  decide  against  them. 

The  only  question  now  is,  as  to  the  costs ;   and  I  am  not 

disposed  to  order  that  the  costs  of  the  other  defendants 

be  paid  by  Messrs.  Langworthy  and  Bridge.     On  tbe 

other  hand,  I  am  not  disposed  to  order  that  their  costs  of 

the  contest  which  they  have  raised  shall  be  paid  out  of 

the  proceeds  of  tbe  policy,  or  to  say  that  they  will  be 

justified  in  charging  them  against  the  trust  estate   in 

their  hands. 

(a)  Myl.  &  Keen,  36. 
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The  order  will  therefore  be,  that  no  costs  shall  be 
allowed  to  the  defendants  Langworthy  and  Bridge ;  and 
as  to  the  rest,  the  costs  of  the  plaintiff,  including  those 
in  the  action  at  law,  must  be  provided  for  out  of  the 
fund.  The  defendants  Swire  and  Edward  Southam  being 
necessary  parties,  their  costs  must  be  taxed  and  paid 
out  of  the  proceeds  of  the  policy.  The  residue  must 
be  paid  to  the  defendant  Starkey.  The  injunction  must 
be  made  perpetual,  and  the  policy  delivered  up,  on  pay- 
ment of  the  money  out  of  court. 


July  ^th. 


The  defence  of 
purchaser  for 
valuable  con- 
sideration 
without  notice 
must  be  stated 
distinctly  in 
the  pleadinfTs, 
else  it  cannot 
prevail. 
Therefore, 
where  it  was 
not  claimed  as 
aground  of 
defence  in  an 
answer  or  plea, 
but  only  in  an 
affidavit  on  a 
motion  for  a 
decree,  it  was 
not  allowed. 


PHILLIPS  V.  PHILLIPS. 

JD  Y  an  indenture,  dated  the  4th  of  February,  1820,  and 
made  between  Rebecca  Phillips,  widow,  of  the  first  part, 
John  Phillips,  her  elder  son,  of  the  second  part,  and  the 
plaintiff,  William  Phillips,  the  younger  son,  of  the  third 
part,  reciting  the  death  of  William  Phillips,  the  husband 
of  the  said  Rebecca,  on  the  29th  of  September  then  last, 
intestate,  leaving  the  said  John  Phillips  his  eldest  son 
and  heir-at-law,  and  Anne  the  wife  of  George  Butcher, 
Rebecca  the  wife  of  James  Jones,  and  the  said  plaintiff,  his 
younger  children ;  also  reciting  that,  subject  to  a  life  inte- 
rest therein  of  his  widow,  the  said  Rebecca  Phillips,  the 
said  William  Phillips  deceased  died  possessed  of  or  entitled 
to  the  reversion  in  fee  of  an  estate  called  Grosmont 
Wood,  subject  to  a  mortgage  thereon  of  8002.,  and  was 
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absolutely  entitled  in  possession  for  an  estate  of  inheritance 
in  fee  to  an  estate  called  Blanaway,  subject  to  a  mortgage 
thereon   to  William  Kinsey,  for  securing    1200/.;  and 
further  reciting  that  the  personal  estate  of  the  said  in- 
testate did  not  amount  to  500/. ,  and  was  subject  to  the 
payment  of  debts,  funeral  and  testamentary   expenses, 
and  that  the  residue  would  be  divisible  amongst  his  wife 
and  four  children  in  thirds,  one-third  to  his  wife,  and 
two-thirds  equally  amongst  the  children ;  that  Rebecca 
Phillips  had  obtained  letters  of  administration  on  the 
19th  of  October  last;  and  that  John  Phillips,  the  eldest 
son  and  heir,  was  satisfied  that  the  mode  in  which  the 
property  would  devolve  in  consequence  of  his  father's 
intestacy  would  be  contrary  to  his  father's  wishes,  and 
that  he  had  in  consequence  voluntarily  agreed  to  make 
a  better  provision  for  his  sisters  and  his  younger  brother, 
the  plaintiff,  William  Phillips,  by  paying  to  each  of  his 
sisters   150/.   and  securing  to  his  brother  William   an 
annuity  of  20/.  per  annum  from  the  decease  of  his  mother 
Bebecca  Phillips,  she  having  consented  to  support  the 
said  William  Phillips  in  the  mean  time,  and  she  being 
empowered  by  the  said  John  Phillips  the  elder  to  receive 
her  share  of  the   personalty,   after  payment  of  debts 
except  those  due  on  mortgage,  in  consideration  whereof 
the  younger  children  were  to  assign  to  John  Phillips 
the  elder  all  their   shares   in    their    father's    personal 
estate. 

The  indenture  further  recited  that,  in  part  performance 
of  such  agreement,  John  Phillips  the  elder  had  given  his 
note  of  hand  to  George  Butcher  and  his  wife  for  150/., 
and  a  like  note  of  hand  to  James  Jones  and  his  wife ; 
and  also  that,  by  an  indenture  of  even  date,  in  con- 
sideration of  the  said  notes  of  hand  and  the  annuity 
intended  to  be  secured  by  the  then  reciting  indenture, 
George  Butcher  and  his  wife,  James  Jones  and  his  wife. 
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and  William  Phillips  the  son^  had  assigned  to  John 
Phillips  the  elder  their  shares  in  the  residuary  personal 
estate  of  the  sud  William  PhiUips  deceased.  And  it 
was  by  the  indenture  then  witnessed  that^  in  consideration 
of  the  assignment^  and  for  certain  nominal  considerations 
and  natural  love  and  affection^  John  Phillips  the  elder, 
by  the  said  indenture,  granted  to  his  brother,  the  plaintiff, 
William  Phillips,  an  annuity  of  20/.  to  be  yearly  and 
every  year  charged  and  chargeable  upon  and  issuing  out 
of  the  said  Blanaway  estate,  in  the  parish  of  Llantilio 
Pertholey,  to  have,  hold,  receive,  and  take  the  same 
immediately  after  the  death  of  the  said  Rebecca  Phillips 
the  widow,  to  the  pl^ntiff  and  his  assigns  for  life,  with 
a  power  of  distress  and  entry  on  the  said  Blanaway 
estate ;  and  by  the  same  deed  Rebecca  Phillips  covenanted 
that  she  would,  during  her  life,  at  her  own  cost  and 
charges,  maintain  and  support  the  plaintiff,  provided  he 
continued  to  live  with  and  assist  her  as  usual  in  the 
management  of  her  business. 

By  indentures  of  lease  and  release,  dated  the  4th  and 
5th  of  May,  1821,  and  executed  in  contemplation  of  the 
marriage  which  was  shortly  after  solemnised  between  the 
said  John  Phillips,  and  his  then  intended  wife  Mary 
Roberts,  he  the  said  John  Phillips  conveyed  and  assigned 
the  said  messuage  and  hereditaments  called  Blanaway 
(subject  to  a  mortgage  for  the  sum  of  800/.  to  William 
Kinsey  therein  named),  together  with  other  heredita- 
ments, to  Jane  Roberts  and  William  Roberts,  their 
heirs  and  assigns,  to  the  use  of  himself  for  ninety- 
nine  years,  if  he  should  so  long  live,  with  reminder 
to  the  use  of  his  said  intended  wife,  during  widow- 
hood, with  remainder  as  they  should  jointly  appoint, 
and  in  default  of  joint  appointment  by  himself  and  his 
intended  wife,  to  the  use  of  all  and  every  the  children  of 
the  marriage  as  tenants  in  common  in  fee.  The  deed  of 
the  5th  of  May  contained  a  covenant  on  the  part  of  John 
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PhillipSj  his  heirs,  executors,  and  administrators,  that  the 
said  messuages  and  hereditaments  called  Blanaway,  were 
not  subject,  charged,  or  incumbered  in  title,  charge, 
estate,  or  otherwise  howsoever,  except  for  the  said  mort* 
gage  thereon  for  the  sum  of  800/.  to  the  said  William 
Einsey,  and  that  the  reversion  and  inheritance  of  the 
siud  messuage  and  hereditaments  called  Blanaway,  subject 
to  the  said  mortgage  only,  were  then  vested  in  him,  the 
said  John  Phillips,  in  fee  simple. 

John  Phillips,  the  settlor  and  grantor  of  the  annuity, 
died  in  1825  intestate,  leaving  his  son,  John  Phillips,  his 
heir-at-law,  and  George  Phillips  him  surviving.  His 
widow,  Mary  PhUlips  (formerly  Roberts),  afterwards. 
married  one  John  Ellis. .  The  joint  power  of  appoint- 
ment was  not  exercised.  On  the  8th  of  December,  1839, 
Rebecca  died.  On  the  5th  of  December,  1859,  William 
Phmips,  the  plaintiff,  filed  his  bill,  in  farmd  pauperis, 
against  John  Phillips,  as  heir-at-law  of  the  settlor,  and 
alleging  that  the  first  quarterly  payment  of  the  annuity 
became  due  on  the  8  th  of  March,  1840,  and  that  nume- 
rous applications  had  been  made  for  payment.  The  bill 
prayed,  that  an  account  might  be  taken  of  what  was  due 
and  owing  to  the  plaintiff  in  respect  of  the  annuity,  and, 
in  default  of  payment,  that  the  amount  might  be  raised 
by  a  sale  or  mortgage  of  the  Blanaway  estate. 

John  Phillips  put  in  his  answer  to  the  bill,  in  which  he 
alleged  that  the  deed,  if  any,  was  executed  without  con- 
sideration, and  set  forth  the  settlement  of  the  4th  and  5th 
of  May,  1821,  and  submitted  that  the  deed  relied  on  by 
the  plaintiff  was  void  against  such  last-mentioned  settie- 
ment.  The  defendant  also  alleged  that,  on  his  father's 
death  without  exercising  the  joint  power  of  appointment, 
Blanaway  had  devolved  on  him  and  his  brother  George 
as  tenants  in  common.  He  stated  that  a  brother-in-law 
of  the  plaintiff  had  mentioned  to  him  casually  that  there 
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was  a  charge  of  20/.  per  annum  on  the  estate,  but  that 
he  replied  that  he  knew  nothing  about  it.  He  alleged 
that  his  solicitor  had  applied  several  times  to  the  plaintiff's 
solicitor  to  show  him  the  deed,  but  without  success.  The 
defendant  further  submitted  that,  if  the  plaintiff  had  any 
claim,  it  was  a  legal  claim  and  ought  to  be  enforced  in  a 
court  of  law ;  and  he  further  relied  on  the  Statute  of 
Limitations. 

On  the  24th  of  February,  1860,  the  bill  was  amended 
by  making  George  Phillips  a  co-defendant.  By  his 
answer  to  the  amended  bill  he  submitted  that  it  appeared 
by  the  recitals  in  the  deed  of  the  4th  of  February,  1820, 
and  it  was  the  fact  that  the  said  deed  was  voluntary  and 
made  without  any  consideration,  and  that  it  was  void 
against  the  settlement  of  the  4th  and  5th  of  May,  1821, 
which  he  afterwards  stated ;  and  he  claimed  the  benefit  of 
the  statute  of  the  27  Elizabeth,  against  fraudulent  convey- 
ances, as  if  he  had  pleaded  the  same  to  the  said  bilL  He 
also  clidmed  the  benefit  of  the  Statute  of  Limitations. 

The  cause  now  came  on  on  a  motion  for  a  decree.  It 
appeared  by  the  evidence  that  the  plaintiff  was  receiving 
parish  relief.  In  1846  he  employed  a  Mr.  Owen  to  act 
for  him,  but  was  unable  to  proceed  for  want  of  funds. 
In  February,  1847,  he  employed  Mr.  Norton,  of  Mon- 
mouth, who  wrote  to  John  Phillips,  applying  for  pay- 
ment ;  but  Mr.  Norton  was  unable  to  set  forth  what  reply 
was  made  to  that  letter.  In  October,  1847,  he  sent  a 
notice  of  the  plaintiff^s  charge  on  the  estate  to  Messrs. 
Blount  &  Davies,  the  solicitors  of  the  mortgagees,  and 
also  sent  other  notices,  but  refused  to  commence  pro- 
ceedings firom  the  plaintiff's  want  of  funds.  Mary  Ellis 
and  her  brother-in-law,  William  Roberts,  swore  that, 
neither  at  nor  before  the  date  of  the  settlement  of  1821 
had  they  any  notice  of  the  indenture  of  the  4th  of 
February,  1820. 
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Mr.  F.  Oliver  Haynes  opened  the  plaintifTs  case. 

Mr.  Malins  and  Mr.  John  Pearson  for  the  defendants. 

The  defendants  are  entitled  to  claim  under  a  purchase 
for  yaloable  consideration,  without  notice  of  the  plaintifTs 
title.  Lord  Eldon,  in  the  case  of  Walboyn  v.  Lee{a)y 
said  that  a  purchaser  might  say,  *^  I  have  honestly  and  bond 
fide  paid  for  this  estate,  in  order  to  make  myself  the  owner 
of  it ;  and  you  shall  have  no  information  from  me  as  to  the 
perfection  or  imperfection  of  my  title,  until  you  deliver 
me  from  the  peril  in  which  you  state  I  have  placed 
myself  in  the  article  of  purchasing  bond^fide.^^  The  title 
of  a  purchaser  for  valuable  consideration  without  no- 
tice is  a  good  defence  of  the  purchaser:  Patterson  v. 
Slaughter  {by  In  Jerrard  v.  Saunders  (c),  the  defendant 
stated,  as  in  this  case,  by  his  answer,  that  he  was  a 
purchaser  for  valuable  consideration  without  notice ;  and 
Lord  Bosslyn  said :  '^  I  think  it  has  been  decided,  that 
agadnst  a  purchaser  for  valuable  consideration  without 
notice  this  Court  will  not  take  the  least  step  imagin- 
able "(rf).  Purchase  for  valuable  consideration  without 
notice  is  a  good  defence  as  well  against  a  legal  as 
an  equitable  title:  Bowen  v.  Evans {e)y  Joyce  v.  De 
Moleyns{f)y  Penny  v.  Watts  {g\  Attorney-- General  v. 
Wilkins  (A),  Colyer  v.  Finch  (i).  It  is  sufficient  if  the 
defence  of  purchase  for  valuable  consideration  without 
notice  be  taken  by  the  answer  and  be  not  pleaded: 
Jerrard  v.  Saunders  (A).  In  Rancliffe  v.  Parkyns  (/), 
Lord   Eldon  said,  with  reference  to  the  arguments  of 
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(a)  9  Vc8.  24. 

{h)  Ambler,  293. 

((J)  2  Ves.  454. 

{d)  Ibid.  458. 

(e)  IJ.  &  L.  179, 263-4. 

(/)  2  J.  &  L.  .374. 


iy)  1  M.  &  G.  150. 
(A)  17  Beav.  285,  293. 
{%)  5  Ho.  Lds.  Ca.  905. 
(ft)  2  Ves.  jun.  464. 
ll)  6  Dow.  149. 
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Mr.  Hart  and  Mr.  Pepys  (a),  "  Then  it  is  said  that  he 
should  have  pleaded  that  he  was  a  purchaser  for  valuable 
consideration  without  notice.  If  a  man  buys  an  estate^ 
and  a  bill  is  filed,  and  a  title  shown  to  relief,  he  may 
plead,  &c. ;  but  if  he  forbears  to  plead,  and  if  it  turns 
out  in  the  progress  of  the  suit  that  he  was  a  purchaser 
for  valuable  consideration  without  notice,  it  is  too  much 
to  deprive  him  of  the  effect  of  that,  merely  because  he 
does  not  stop  the  suit  at  first,  if  it  be  so  in  fact.''  In 
Lincoln  v.  Wright  {h)^  it  was  held  that,  where  there  was 
no  answer,  it  was  competent  to  a  defendant  in  a  suit  for 
specific  performance  to  plead  the  Statute  of  Frauds  orally 
at  the  hearing.  They  argued,  secondly,  that  the  plaintiff 
was  not  a  purchaser  for  value,  and  that  the  deed  of 
February,  1820,  was  voluntary. 


Judgment, 


The  Vice-Chancellor  : — 

It  does  not  appear  that  this  was  a  voluntary  deed. 
Then,  as  to  the  defence  of  purchase  for  valuable  con^ 
sideration  without  notice,  in  the  first  place,  it  has  not 
been  pleaded  It  might  have  been  pleaded  by  a  formal 
plea  with  an  averment  of  no  notice,  supported  by  an 
answer  also  denying  notice.  If  that  course  had  been 
taken,  the  question  would  have  been  fairly  put  in  issue. 
The  plaintiff  would  have  been  enabled  fairly  to  meet  the 
question,  and  both  parties  would  have  had  an  opportunity 
of  supporting  or  denjring  the  allegation  by  evidence. 
It  is  argued  that,  upon  a  motion  for  decree,  the  answer 
must  be  treated  as  an  affidavit.  That  has  nothing  to  do 
with  this  question.  A  defendant  who  insists  upon  the 
defence  of  purchase  for  valuable  consideration  without 
notice  is  bound  to  make  out  that  defence  in  the  regular 
way;    and   it   would   be    highly    dangerous    to    break 


(a)  7  Dow.  230. 


(b)  4  De  G.  &  J.  16. 
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tiiTongh  this  well-known  rule.  The  effect  would  be  to 
bring  the  practice  upon  motions  for  decree  into  discredit. 
It  was  never  intended  by  the  Legislature  that  either  the 
plaintiff  or  the  defendant  should  be  deprived  of  the  privi- 
lege of  having  questions  j&irly  stated  and  furly  put  in 
issue.  It  has  been  said,  that  the  Court  of  Appeal  has 
decided  that  upon  a  motion  for  decree,  a  defendant  may 
plead  the  Statute  of  Frauds  orally.  No  authority  has 
been  shown  for  that  proposition,  and,  as  I  am  not  aware 
of  any  authority  of  the  kind,  I  must  decline  to  adopt 
any  such  rule.  But  even  if  the  defence  of  purchase  for 
valuable  consideration  without  notice  could  be  entertained 
in  this  case,  want  of  notice  has  not  been  properly  proved. 
The  defence  set  up  is,  that  upon  the  marriage  of  certain 
persons  this  estate,  subject  to  a  charge,  was  settled; 
but,  as  to  the  issue  of  the  marriage,  who  set  up  this 
defence,  they  never  could  have  had  notice,  because 
they  were  unborn  persons  at  the  time  when  the  con- 
sideration passed.  It  was  at  first  said  that  the  deed 
itself  proved  there  was  no  notice;  but  that  is  pre- 
posterous. It  contained  a  covenant  that  the  estate  was 
free  from  incumbrances,  except  those  specifically  men- 
tioned ;  that  is  to  say,  there  were  certain  incumbrances 
excepted  in  the  covenant  against  incumbrances.  But  that 
is  not  such  evidence  as  the  court  can  act  upon  in  a  defence 
of  this  kind.  What  is  the  other  evidence  ?  The  brother 
of  the  wife,  who  was  one  of  the  trustees,  swears  he  had 
no  notice  of  these  incumbrances;  and  the  mother  of 
the  defendants,  who  was  the  wife  of  the  settlor,  and 
who  was  the  real  purchaser  for  valuable  consideration, 
says  that  she  had  no  notice.  That  is  very  likely ; 
but  it  is  not  enough  for  the  Court  to  act  u{x>n.  This 
settlement  is  dated  in  the  year  1821,  now  forty  years 
ago.  Constructive  notice  is  as  good  as  actual  notice 
in  a  question  of  this  kind.     But  can  this  court,  on  a 
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1861. 

Phillips 

V, 

Phillips. 
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simple  affidavit  of  the  wife  that  she  had  no  notice  of 
the  annuity^  venture  to  say  that  want  of  notice  has  been 
proved? 

But  I  do  not  intend  to  decide  the  case  upon  that 
ground.     I  decide  it  upon  this,  that  there  is  no  plea 
of  purchase  for  valuable  consideration  without  notice, 
such  as  this   court    can    act    upon.      If  it   had  been 
pleaded   properly  as  a  defence,  then  the  question  as 
to  the  nature  of   the    purchase,   and  as  to  the  want 
oi  notice,  could  have  been  made  the  subject  of  evidence 
on  both  sides.     That  has  not  been  done,  and  therefore 
the  question  has  not  been  properly  put  in  issue.     What 
the  effect  would    have    been  if  this  had  been  done, 
and  if  the  question  of  constructive  notice  had  been 
properly  put  in  evidence,  is  now  an  idle  speculation. 
It  is  enough  for  me  to  find  that  the  answer  makes  no 
such  defence.     Lord  Eldon  has  been  appealed  to   as 
having  said  in  the  House  of  Lords,  as  to  a  defence 
of  purchase  for  valuable  consideration  without  notice, 
that,  although  it  be  not  pleaded   at  all,  if  the  fact 
appears  in  the  course  of  the  proceedings,  the  court  is 
bound  to  treat  it  as  pleaded.     Lord  Eldon  never  said 
anything  of  the  kind;   he  never  could  have  said  any- 
thing of  the  kind.     All  that  Lord  Eldon  said  in  jBan- 
cliffy  V.  Parhyns  was,  that  if  the  fact  of  purchase  for 
valuable  consideration,    without  notice,    although    not 
pleaded,  appeared  in  any  stage  of  the  case,  it  would 
be  too  much  for  the  court  to  say  it  would  take  no 
notice  of  it.      That  was  upon  a  question  of  election^ 
and  not  upon  a  defence,  when  there  was  a  right  set 
up  to  an  estate.     In  this  case  this  unfortunate  pauper, 
who  appears  to  have  been  for  many  years  without  his 
annuity,  is,  in  my  opinion,  entitled  to  a  decree  to  re- 
cover it.     There  must  be  a  declaration  that  the  plaintiff 
is  entitled  to  have  the  arrear  of   his  annuity  raised 
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out  of  the  Blanaway  estate;   an  account  of  what  is  due  ^^i* 

to  him;    and  an  order  that  the  amount  with  his  costs  Phillips 

of  the  suit  be  raised  by  sale  or  mortgage  of  the  estate,  Phillips. 

with  liberty  to  apply.  - — 


NICHOLSON  V.  PATRICKSOK  Jniy\th. 

Isabella  Nicholson,  by  her  wiu,  dated  the  a  testatrix, 

8th  of  October,  1846,  devised  all  her  lands  and  real  estate  g^cmc^^^ 
at  Houghton  Town  Head,  in  the  county  of  Cumberland,  ®^  chattels, 

,  .  gave  a  small 

to  three  trustees  in  trust  for  the  defendant  Robert  Patrick-  annuity  and 

son,  for  his  life,  remainder  to  his  children  successively  in  ^gaciesto 

tail  male,  with  remidnder  over.     The  testatrix  also  gave  I^^IJJ  ^^ 

and  bequeathed  to  Letitia  Patrickson  and  to  Mari^aret  to  charities, 

....  and  be- 

Patrickson,  an  annuity  of  15/.  each  for  their  joint  lives,  queathedher 
te  be  charged  upon  and  issuing  out  of  the  said  real  estate  estate  tmonf 
at  Houffhton  Town  Head ;  and  from  and  after  the  death  ^^^  persons 

,  .  .  whose  legacies 

of  either  of  them,  the  testatrix  bequeathed  an  annuity  of  did  not  exceed 

fiOOZ       TftlA 

20L  to  the  survivor  of  them  for  her  life,  to  be  charged  that  the  spe- 
upon  the  same  estate.     To  Messrs.  William  Patrickson  ^^IStehSid 
and  Hugh  Patrickson  the  testatrix  bequeathed  a  le&cacy  ^^  charities 

,  ,  ,  .  were  not  en- 

of  500/.  each,  with  the  proviso  that,  "  in  case  either  of  titled  to  share 
them,  under  the  limitations  of  the  will,  should  become  but  that  an^^' 
entitled  to  her  real  estate  at  Hou£chton  Town  Head,  as  as«d  legatee  of 

^        ^  'an  annaity  of 

tenant  for  life  in  possession,  then  the  said  legacy  given  to  862.  a  year, 

yalaedatl46/»4 

him  who  should  first  become  so  entitled  should  be  equally  was  entitled  to 
divided  between  the  widow  and  the  daughters  of  the  rcsidae.*^^*^ 
defendant    Robert    Patrickson;    and    in   case   William 

p  2 
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1B61.        Patrickson  should,  under  the  limitationB  of  the  will, 
NioHOLsoir    become  entitled  to  the  sidd  estate  as  tenant  for  life  in 
PATRicKsoir.  possession,  and  die  without  leaving  a  son,  the  said  legacy 
„  "J  of  600/.   bequeathed  to   Hugh   Patrickson   should    be 

divided  between  the  widow  and  daughters  of  William 
Patrickson.  The  testatrix  then,  after  giving  a  power  to 
the  tenant  for  life  for  the  time  being  of  the  real  estate  at 
Houghton  Town  Head,  to  lease  the  same,  gave  and  be- 
queathed to  several  legatees,  named  in  the  will,  legacies  in 
sums  varying  from  19L  I9s.  to  800/.  (and  amongst  others  a 
legacy  of  300/.  to  Letitia  Patrickson),  amounting  in  the 
whole  to  the  sum  of  6220/.  The  testatrix  also  gave  to 
each  of  the  first  cousins  of  the  late  John  Phillips  living 
in  England  at  the  time  of  his  death  a  legacy  of  200/L, 
and  subject  thereto  gave  and  devised  all  her  messuages, 
lands,  tenements  and  hereditaments,  and  real  estate  at 
Close  House,  and  Linstock,  and  at  Crosby-upon-Eden, 
unto  her  trustees,  their  heirs  and  assigns,  upon  trust  to 
sell  and  dispose  of  the  same,  and  to  apply  the  moneys  to 
arise  from  such  sale  towards  the  payment  of  her  just 
debts,  funeral  and  testamentary  expenses,  the  several 
legates  thereinbefore  given  and  bequeathed,  and  the 
legacies  thereinafter  bequeathed  to  her  executors,  in  aid 
of  her  personal  estate,  and,  subject  thereto,  she  directed 
and  declared  that  such  moneys  should  form  part  of  her 
residuary  personal  estate. 

The  testatrix  then  made  specific  bequests  of  certain 
portraits,  &c.,  and  directed  her  executors  to  sell  and 
convert  into  money  her  household  furniture  and  effects, 
and  to  apply  the  proceeds  of  the  said  sale  in  the 
same  way  as  she  had  directed  the  proceeds  of  her 
real  estates  at  Close  House,  Linstock,  and  Crosby-upon- 
Eden. 

The  testatrix  then  gave  and  bequeathed  the  siun  of 
200/.,  payable  out  of  her  pure  personal  estate,  to  the 
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rendent  dergyman  and  churchwardens  of  the  township  |^; 
of  Houghton  for  the  time  being,  upon  trust,  to  invest  the  Nicholson 
same  as  therein  mentioned  and  to  apply  the  interest,  patricxsor 
dividends,  or  other  annual  income  of  the  same,  as  they  statemtnu 
should  think  fit,  for  the  benefit  of  poor  and  indigent 
persons  residing  in  the  said  township;  also  the  sum  of 
1002.,  payable  out  of  her  pure  personal  estate,  unto  the 
vicar  and  churchwardens  of  the  parish  of  Crosby-upon- 
Eden  for  the  time  being,  upon  trust,  to  invest  the  same 
and  to  apply  the  interest,  dividends,  or  annual  income 
thereof  as  they  should  think  fit  for  the  benefit  of  poor  and 
indigent  persons  residing  in  the  said  parish ;  also  the  sum 
of  1002.,  payable  out  of  her  pure  personal  estate,  to  the  vicar 
and  churchwardens  of  the  parish  of  Stanwix  for  the  time 
being,  upon  trust  to  invest  and  to  apply  the  interest,  divi- 
dends, or  other  annual  income  thereof,  for  the  benefit  of 
poor  and  indigent  persons  residing  in  the  said  parish; 
also  the  sum  of  200/.  to  the  vicar  and  churchwardens  of 
the  parish  of  Crosby-upon-Eden ;  and  100/.  to  the  vicar 
and  churchwardens  of  the  parish  of  Stanwix,  payable  in 
like  manner  out  of  her  pure  personal  estate;  and  the 
interest  and  dividends  thereof  to  be  applied  for  the 
purposes  of  the  schools  respectively.  Testatrix  then 
bequeathed  legacies  for  the  benefit  of  other  schools, 
infirmaries,  missionary  societies,  and  for  the  purpose  of 
building  a  new  church ;  and  the  sum  of  100/.  to  each  of 
her  executors  as  compensation  for  the^trouble  they  might 
have. 

The  testatrix  then  gave  and  bequeathed  the  residue 
and  remainder  of  her  personal  estate  unto  and  equally 
among  the  persons  whose  legacies  did  not  exceed  the  sum 
of  200/. 

By  a  codicil  to  her  will,  dated  the  3rd  of  June,  1850, 
the  testatrix  gave  several  legacies  of  100/.  and  50L  each 
among  various  persons,  and  also  gave  the  legacy  of  300/. 
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1861.        given  by  her  will  to  Letitia  Patrickson,  among  the  chil- 
NzoHOLsoir    dren  of  Letitia  Patrickson,  she  having  died  in  the  lifetime 
PATEICK80N.  of  the  testatrix. 

. The  testatrix  died  on  the  16th  of  January,  1854,  leav- 

ing the  defendant  Bobert  Patrickson  her  heir-at-hiw; 
and  in  June,  1854,  her  executors  duly  proved  the  will 
and  codicil.     All  the  debts  had  been  paid. 

There  were  a  great  number  of  legatees  whose  legacies 
were  under  200/.  In  July,  1858,  a  decree  was  made^ 
and  several  inquiries  subsequently  directed ;  the  result  of 
which  was,  that  the  specific  bequest  of  chattels  to  Thomas 
Phillips  was  estimated  below  200/.,  and  the  annuity  of 
20/.  a  year  given  to  Margaret  Patrickson  was  valued  at 
146/.  135.  Sd, ;  that  two  legatees  of  100/.  each  had  died 
in  the  lifetime  of  the  testatrix. 

Several  questions  were  raised  whether  the  following 
legatees  were  entitled  to  participate  in  the  residuary 
gift : — The  specific  legatee  of  chattels,  the  children  of 
Letitia,  the  annuitant,  the  legatees  who  died  before  the 
testatrix,  the  legatees  mentioned  in  the  codicil,  and  the 
charitable  legatees. 

ArgumenL         Mr.  Qraiff  and  Mr.  BedweU  appeared  for  the  trustees. 

Mr.  Hobhouse^  for  the  charitable  legatees,  submitted 
that  there  was  nothing  in  the  language  of  the  will  to 
exclude  the  charitable  legatees  from  participating  in  the 
share  of  the  residue.  The  will  put  them  on  precisely  the 
same  fix>ting. 

Mr.  Bacon  and  Mr.  Bagshatoey  Mr.  John  Pearson  and 
Mr.  Osborne  Morgan^  appeared  for  several  of  the  legatees, 
and  claimed  to  participate  in  the  residue. 


Mr.  Greene  and  Mr.  Deere  Salmon  appeared  for  the 
next  of  kin. 
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V. 

Patrickboh. 
Argument, 


Mr.  Berkley,  for  the  heir-at-law,  contended  that  the         1B61. 
personal  estate  was  primarily  liable  for  the  payment  of    Nicholson 
debts  and  legacies. 

[The  following  cases  were  cited : —  TTie  Attomey-General 
V.  Parsons  (a),  Myers  v.  Perigal{b)y  Evans  v.  Evans  {c)y 
ColKs  y.  Robins  {d),  Edwards  y.  Hall  {e),  Linley  y. 
Tcyhr  (/),  Jarm.  on  Wills  {g). 

The  Vice-Chancbllor  : — 

Many  of  the  questions  as  to  the  true  construction  of  Judgmsnt. 
this  will  and  codicil  are  yery  difficult;  but,  upon  the 
whole,  I  am  of  opinion  that  the  testatrix  did  not  intend 
that  the  specific  legatees  of  chattels  should  take  any 
part  of  the  residuary  estate.  The  first  cousins  of 
John  Phillips,  who  are  entitled  to  legacies,  I  consider 
to  be  those  only  who  were  liying  at  the  death  of  the 
testatrix;  and  the  legacies  which  would  haye  belonged 
to  those  who  died  before  the  testatrix,  had  they  suryiyed 
her,  form  part  of  the  residue,  and  haye  not  lapsed  for  the 
benefit  of  the  next  of  kin.  Margaret  Patrickson,  to 
whom  an  annuity  of  20L  has  been  giyen,  is,  I  think, 
entitled  to  a  share  of  the  residue.  The  legacies  be- 
queathed to  the  two  legatees  nominaiim,  who  died  before 
the  testatrix,  haye  lapsed,  and  belong  to  the  next  of  kin. 
The  legatees  named  in  the  codicil  are  not,  I  think,  entitled 
to  any  part  of  the  residue.  With  respect  to  the  charitable 
l^atees,  I  think,  looking  at  the  context  of  the  will,  that 
the  testatrix  meant  to  giye  the  residue  of  her  property  to 
the  indiyiduals  named  in  the  will  only,  and  not  any  to  the 
trustees  of  charities ;  but  it  is  impossible  to  speak  with 
confidence  upon  the  question.     The  testatrix  appears  to 


(a)  8  Tea.  186. 

(»)  10  Sim.  533. 

{e)  17  Sim.  86. 

{d)  1  De  G.  &  Sm.  131. 


(e)  11  Hare,  1. 
(J)  1  Giff.  67. 

(ff)  Vol  i.  p.  181,  184,  18f 
188. 
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1861.  have  intended  that  the  real  and  personal  estates  should 

NicHOLsoir  form  one  common  fund;    and  it  must,  accordingly,  be 

PATRICK80K.  ^ppl^®^  "^  paymcut  of  the  debts  and  legacies  rateablj. 

Judgment, 


July  24«A. 


Where  a 
judgment  has 
been  reoorered 
against 
executors  for 
a  debt  due 
from  their 
testator,  and 
they  paid  the 
debt,  the 
executors  are 
entitled  to  be 
allowed  such 
payment, 
although  the 
Statute  of 
Limitations 
might  have 
been  set  up 
against  the 
creditor  who 
recovered  the 
indgment. 


HUNTER  t;.  BAXTER. 
Ee  W.  FREER'S  ESTATE. 

William  freer,  the  testator  in  the  cause,  died 
on  the  25th  of  September,  1857,  having  by  his  will  given 
his  residuary  estate  to  Messrs.  Baxter,  Roe  and  Baker, 
his  executors  named  therein,  upon  trust  for  the  benefit  of 
children  and  grandchildren.  Shortly  after  his  death, 
the  testator's  marriage  settlement  (dated  in  1804)  was 
found,  imder  which  his  children  took  certain  interests. 
Prior  to  his  death,  the  testator  had  been  indebted  to 
Mr.  Baxter,  his  solicitor. 

On  the  26th  of  July,  1858,  Mr.  S.  S.  Baxter  (who  was 
a  solicitor  in  partnership  with  his  son,  one  of  the  execu- 
tors) commenced  an  action  to  recover  a  debt  alleged  to 
be  due  to  him  from  the  testator,  which,  according  to  the 
indorsement  in  the  writ,  was  as  follows : — 

£    s.    d, 
April  20,  1849. — Balance  due  to  this  date, 

for  money  lent  and  money  paid  by  the 

plaintiff  for  the  said  W.  Freer  during  his 
life 

Nine  yeara'  interest  on  the  above,  at  6/.  per 

cent,  to  the  20th  of  April,  1858 
March  5,  1858. — Balance  due  to  this  date, 

for  money  lent  and  money  paid  by  the 
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pkintifr  for  the  said  William  Freer  during 
his  life,  and  for  money  received  by  the 
said  William  Freer  for  the  pladntifTs  use     159  10 


£757     9    8 


Interest  at  5L  per  cent,  on  514/.  from  the 
20th  of  April,  1858,  to  date  of  judgment . 
2L  I5s,  costs. 


0    0    0 


The  executors  confessed  judgment  in  the  action,  and  a 
garnishee  order  was  obtained  against  them  on  the  11th  of 
August,  1858.  On  the  19th  of  October  the  sum  of 
775/.  2s.  6{L  was  paid  by  the  executors  to  Mr.  S.  S. 
Baxter. 

In  November,  1859,  a  summons  was  taken  out  by  a 
legatee  to  administer  the  testator's  estate. 

In  the  cause  the  trustees  of  the  settlement  proved 
their  debt,  amounting  to  4331/.  lis.  5d,,  and,  by  an  order 
of  the  11th  of  March,  1859,  obtained  liberty  to  attend 
the  proceedings.  In  taking  the  accounts  of  the  executors 
before  the  chief  clerk,  it  was  objected,  on  behalf  of  the 
trustees  of  the  settlement,  that  the  executors  had  notice, 
on  the  10th  of  July,  1858,  that  the  claims  of  the  parties 
interested  under  the  settlement  would  be  insisted  upon, 
and  no  payment  made  by  them  after  that  date  to  simple 
contract  creditors  should  be  allowed.  The  chief  derk 
thereupon  disallowed  the  claim. 

On  the  13th  of  July,  1859,  the  cause  came  on  for 
farther  consideration,  when  it  was  ordered  {inter  alia) 
"  an  inquiry  be  made  whether  there  was  any,  and  what, 
debt  due  by  the  testator,  William  Freer,  at  the  time  of 
his  death,  to  Mr.  Stafford  Stratton  Baxter,  who  had  ob- 
tained payment  by  legal  process  of  the  sum  of  775/.  2s.  6d. 
out  of  moneys  belonging  to  the  defendants  D.  Baxter, 
H.  Boe,  and  J.  Baker,  as  executors  of  the  said  testator ; 
and  the  Court  declared,  that  the  said  last-named  defendants 
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were  entitled  to  stand  in  the  place  of  the  said  Stafford 
Stratton  Baxter  in  respect  of  what^  if  anything,  should 
be  found  to  have  been  due  to  him  at  the  time  of  the 
testator's  death,  with  interest  thereon  at  the  rate  of  6/, 
per  cent  per  annum,  from  the  23rd  of  Novepiber,  1858, 
the  date  of  the  decree  in  the  cause,  and  were  to  receive 
the  same  satisfaction  out  of  the  testator's  real  and  per- 
sonal estate  as  the  said  Stafford  Stratton  Baxter  would 
have  been  entitled  to  receive  if  he  had  not  obtidned 
payment,  but  had  proved  his  debt  in  the  suit." 

On  the  28th  of  June,  1861,  the  chief  clerk  certified, 
amongst  other  things,  as  follows : — ''  A  simple  contract 
debt  of  772i  1*.  8rf.  was  due  by  William  Freer,  the  tes- 
tator, at  the  time  of  his  death,  to  Mr.  Stafford  Stratton 
Baxter ;  but  there  had  not  been  any  acknowledgment  in 
writing  by  the  said  testator  of  such  debt,  or  any  pay- 
ment in  respect  thereof  within  six  years  prior  to  his 
death." 


Argument. 


Mr.  Bacon  and  Mr.  Hardy ^  for  the  plaintiff. 

Though  the  executors  declined  to  plead  the  Statute  of 
Limitations,  the  plaintiffs  had  a  right  to  do  so :  Moodk  v. 
Bannister  {a).  In  Shewen  v.  Vanderhor8t{b),  where  the 
executors  refused  to  interfere,  a  residuary  legatee  was 
held  entitled  to  take  advantage  of  the  statute. 

The  executors,  having  had  notice  on  the  10th  of  July, 
1854,  of  the  specialty  debt  due  on  the  settlement  of  1804, 
must  be  held  to  have  paid  the  simple  contract  debt  due  to 
the  fisither  of  one  of  them  at  their  own  risk.  The  execu- 
tors could  be  in  no  better  position  than  Mr.  Baxter  would 
have  been.  Their  rights  were  in  fact  ihe  same.  The 
order  of  July,  1859,  declared  that  they  were  entitled  ^'to 
stand  in  the  place  of  Mr.  Baxter." 


(a)  4  Drew.  432. 


lb)   1R.&M.  347. 
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Mr.  MaUns  and  Mr.  W.  Pearson^  for  the  executors. 

Although  an  executor  might  set  up  the  statute^  he  was 
not  bound  to  do  so^  StaKUmidty.  Jjett{a);  and,  on  the 
same  principle,  he  was  entitled  to  retain  his  own  debt  {b), 
Hill  y.  Walker  (c).  The  creditor  had  a  judgment  against 
them,  and  hj  means  of  a  garnishee  order  attached  the 
money  in  their  hands,  and  they  were  compelled  to  pay  it 
over. 


1861. 

HUVTSR 
17. 

Baxtsb. 
lie  Fbbsr's 

ESTATB. 


Mr.  TtRflaTy  Mr.  S.  Smith,  and  Mr.  De  Gex  appeared 
for  other  parties. 


The  Yice-Chancellob  said,  he  was  not  aware  of 
any  authority  to  justify  the  proposition  that,  where  judg- 
ment had  been  recovered  against  executors  for  a  debt  due 
by  the  testator,  the  Statute  of  Limitations  could  be  after- 
wards set  up  in  an  administration  suit. 


JmdpMnU 


(a)  1  Sm.  k  G.  415 


(h)  Ibid. 


(e)  4  K.  &  J.  166. 
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Jure  M.  N.  HORWOOD'S  ESTATE;    THE   VIC- 

jsei^  TORIA  STATION  AND    PBfLICO   RAIL- 

Ju^ymh.  WAY    ACT,    1858;     CAROLINE    GREENE 

AND  HER  CHILDREN. 

Where  a  rail-  X  HIS  was  the  petition  of  Caroline  Greene,  widow,  and 
toSt^offlrtSn^  Henry  Morgan  and  William  C.  Humphreys,  trustees, 
^^TiteS-  *^^  ^*  prayed,  that  the  sum  of  lOOOi  standing  to  the 
teee  for  a  mar-  account  of  the  Victoria  Station  and  Pimlico  Railway 

ried  woman. 

and  her  chii-  Act,  1858,  might  be  paid  to  the  petitioners,  the  trustees ; 

themraey Uito  *^^  *^*  ^^  Company  might  pay    the    costs    of   the 

SmtdwSned.  P^^^^^oners,      The  petitioner  stated,  that  Mary  Noble 

under  theSOth  Horwood,  by  her  will,  dated  the  5th  of  February,  1848, 

tions  of  the  g&^e  and  bequeathed  to  Henry  Morgan  and  one  Thomaa 

G^soU^'^"  Neville,  their  executors  and   administrators,   a  house. 

Act,  to  direct  jfo.  41,  Lower  Belffrave  Place,  Pimlico,  upon  trust  to 

the  fund  to  be  ^  , 

paid  to  the  pay  the  rents  into  the  proper  hands  of  Caroline  Greene 
*""    **  for  life,  for  the  maintenance  of  herself  and  her  children, 

otiier  than  her  son  Charles  Greene,  who  was  amply  pro- 
yided  for,  and  from  and  after  her  decease,  upon  trust  to 
sell  and  dispose  of  her  said  premises,  together  or  in  parcels, 
either  by  private  sale  or  public  contract.  The  testatrix 
died  on  the  19th  of  May,  1849.  By  an  order  of  the 
yice-Chancellor  in  the  cause  of  Hafrwood  v.  Griffith^  and 
in  the  matter  of  the  Trustee  Act,  1850,  dated  the  5th 
of  August,  1853,  on  the  petition  of  the  sud  Henry 
Morgan,  it  was  ordered  that  B.  W.  Heneker  be  appointed 
a  trustee  of  the  wills  and  codicils  of  the  said  testatrix ; 
and  it  was  further  ordered,  that  all  the  leaseholds,  tene- 
ments, and  hereditaments,  including  No.  4,  Lower  Bel- 
grave  Place,  Pimlico,  given  by  the  testatrix  in  trust  for 
Caroline  Greene,  and  should  vest  in  the  said  H.  Morgan 
and  R  W.  Heneker.     By  an  indenture,  dated  the  24th 
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In  re 

M.  N. 


Statetneni, 


of  December,  1860,  W.  C,  HumphreyB  was  appointed  i»6i. 
trnstee  in  the  room  of  Heneker,  desirous  of  retiring  from 
the  trust,  and  the  said  leaseholds  were  assigned  to  such  shabwood'b 
trustees  on  the  trusts  of  the  said  will.  Under  the  Bbtatb. 
Victoria  Station  and  Pimlico  Railway  Act,  1858,  incor- 
porating the  Companies  Clauses,  the  Lands  Clauses,  and 
the  Railways  Clauses  Consolidation  Acts,  the  company 
became  entitled  to  take,  for  the  purpose  of  the  Act,  the 
house  No.  41,  Lower  Belgrave  Place,  Pimlico,  and 
caused  the  property  to  be  valued,  under  the  9th  section 
of  the  Lands  Clauses  Act,  by  an  able  practical  surveyor, 
in  conjunction  with  one  appointed  by  the  tenant  for  life ; 
and  on  the  11th  of  June,  1861,  they  paid  into  the  Bank 
llOOZ.,  being  the  amoimt  of  such  valuation,  and  the 
trustees  duly  executed  a  proper  conveyance  of  the  pro- 
perty to  the  railway  company. 


Mr.  JDe  Longueville  Giffard  now  asked,  that  the  money  ArquxMnt. 
might  be  paid  to  the  trustees  to  whom  the  property  taken 
by  the  company  had  been  assigned  by  the  direction  of 
the  Court.  Under  the  order  of  the  Court,  all  the  pro- 
perty given  by  the  will  for  the  benefit  of  Caroline  Greene 
and  children  had  been  conveyed  to  the  trustees ;  and  it 
would  be  extremely  inconvenient  to  have  a  small  part 
of  the  property  separated  from  the  remainder  by  being 
locked  up  in  the  Court  of  Chancery. 


Mr.  fVickens,  for  the  railway  company,  submitted  that 
the  Court  had  not  jurisdiction  under  the  Act  to  make  the 
order  asked.  Where  money  had  been  paid  in  respect  of 
lands  taken  from  persons  under  disability,  the  Court, 
under  the  60th  section  of  the  Lands  Clauses  Consolidation 
Act,  8  Vic.  c.  18,  had  power  to  order  the  money  to  be 
applied,  first,  to  the  purchase  or  redemption  of  the  land 
tax,  or  debts,  or  incumbrances  affecting  the  same,  or  other 
land  settled  to  the  same  uses :  secondly,  in  purchase  of 
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other  lands  to  be  settled  to  the  same  uses ;  thirdly,  in 
replacing  buildings  taken  by  the  railway ;  and  fourthly, 


Sharwood's   ^^  payment  to  the  party  becoming  absolutely  entitled. 


EsTATB.       The  present  case  came  within  none  of  these  provisions. 

Argument. 

Mr.  De  L.  G^ardy  in  reply,  submitted  that  the 
78th  section  authorized  the  Court  to  make  such  orders  as 
it  thought  fit  (a). 

The  Yice-Chancbllob  said,  he  thought  he  ought 
not  make  the  order  for  payment  to  the  trustees.  The 
proper  order  would  be  for  the  investment  of  the  Aind  in 
the  ordinary  way,  the  company  to  pay  the  costs  ac- 
cording to  the  Act. 


Judgment, 


•  (tf)  7  &  8  Vio.  c.  18,  B.  78.— 
''  Upon  the  application  by  petition 
of  any  party  making  claim  to 
the  money  so  deposited  as  last 
aforesaid,  or  any  part  thereof,  or 
to  the  lands  in  respect  whereof 
the  same  shall  have  been  so 
deposited,  or  any  part  of  such, 
or  any  interest  in  the  same,  the 
Court  of  Chancery  in  England, 
or  the  Court  of  Exchequer  in 
Ireland,   may,   in   a   summary 


way,  as  to  such  Court  shall  seem 
fit,  order  such  money  to  be  laid 
out  or  invested  in  the  public  fiindsi 
or  may  order  distribution  thereof, 
or  payment  of  the  dividends 
thereof  according  to  the  respeo- 
tive  estates,  titles,  or  interests 
of  the  parties  making  claim  to 
such  money  or  lands,  or  any  part 
thereof,  and  may  make  such  other 
order  in  the  premises  as  to  such 
Court  shall  seem  meet.^ 
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CHADWICK  0.  GREENALL.  }^ 

July  2nd. 

NN  CHADWICK,  by  her  will,  dated  the  1 9th  of  May,  Gift  of  residue 

,-.^-.,  -.  ,.  ,  -  .^     on  trust  to  pay 

1846,  after  bequeathing  certam  pecuniary  and  specific  the  dividends 
legacies  and  appointing  three  of  the  defendants  execu-  S^g%^  fo, 
tors,  made  the  following  disposition : — ^'  I  wish  my  son  ^  (except 

*^*  -•  what  was 

Samuel  Beckett  Chadwick  to  select  what  farming  stock,  required  for 
furniture,  &c,  he  wishes  to  take,  and  the  remainder  to  be  h^r ^n?  "' 
sold  by  my  executors  and  trustees,  and  place  the  proceeds  ^^herMn 
to  my  other  property,  which  I  give  to  my  before-men-  die  before  all 
tioned  executors  and  trustees,  upon  the  following  trusts :  children 
first,  to  give  to  my  son  Samuel  Beckett  Chadwick  20002,,  twenty-one/^ 
and  then  to  place  out  at  interest  the  remainder  of  my  '^'^'J|\^ 
property,  and  to  pay  such  interest  annually  to  my  son  receive  their 
Samuel  Beckett  Chadwick,  unless  any  part   of  such  taining 
mterest  may  be  wanted  for  the  education  of  my  grand-  but'^Souid'all 
children,  and  in  such  case  I  rive  my  executors  and  hiBchndren 

.  o  ^  die  before 

trustees  power  to  withhold  such  sum  for  that  purpose ;  himself,  at  his 
and,  should  my  son  die  before  all  or  any  of  his  children  over.— JiSw, 
come  of  age,  I  wish  each  child  to  receive  their  share  on  **?*  t!^^ 

^  '  who  died  an 

attaining  the  age  of  twenty-one  years ;  but,  should  all  infont  in  the 
his  children  die  before  himself,  at  his  death  I  wish  my  son  had  not 
executors  and  trustees  to  divide  the  property  equally  ^'^S^Jbie 
amongst  the  descendants  of  my  aunts  and  uncles  of  both  interest, 
my  fiither's  and  mother's  side,  each  family  to  take  their 
father's  and  mothei^s  share.'' 

The  testatrix  died  on  the  15th  of  September,  1846, 
leaving  Samuel  B.  Chadwick  her  only  child  and  sole 
next  of  kin.  The  executors  paid  the  legacies  and  ascer- 
tained the  personal  estate  to  be  about  17,760/.,  the  income 
of  which  the  executors  paid  to  S.  B.  Chadwick  during 
his  life.  S.  B.  Chadwick  died  on  the  18th  of  January, 
1856,  intestate,  leaving  five  children,  infants,  him  sur- 
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V. 

Grbbnall. 
Statement, 


Argument, 


viving.    One  of  his  children^  S.  A.  B.  W.  Chadwick,  died 
in  1848^  in  his  lifetime^  aged  four. 

The  question  now  was,  whether  the  personal  repre 
sentative  of  the  deceased  child  was  entitled  to  share 
equally  with  the  surviving  children  in  the  residuary 
estate  given  by  the  will  of  the  testatrix. 

The  bill  was  filed  for  the  administration  of  the  testa- 
trix's estate^  and  asked  that  the  rights  of  the  parties 
might  be  declared^  and  for  the  appointment  of  a  guardian 
and  the  allowance  of  a  proper  maintenance. 


Mr.  Cole  and  Mr.  Biffin/,  for  the  plaintifis,  contended 
that  the  representative  of  the  deceased  child  was  not 
entitled  to  participate. 

Mr.  Malins  and  Mr.  Kay  contended  that  the  represen- 
tative of  the  deceased  share  was  entitled.  In  Re  Yates^s 
Thrust {a\  where  a  testator  bequeathed  money  in  trust 
for  A.  for  life,  and  after  her  death  for  her  children  on 
attaining  twenty-one,  or  as  to  her  daughters  on  marriage, 
and  in  case  any  of  A.'s  children  should  die  before  being 
entitled  in  possession  to  his  or  her  or  their  shares,  then 
over,  yice-Chancellor  Parker  held,  that  the  death  of  a 
child  in  A.'s  lifetime  did  not  defeat  the  interest  he  ac- 
quired on  attaining  twenty-one. 

[Hallifax  v.  Wtlb(m{b\  Williams  v.  Clarke {c)j  and 
Parker  v.  Goldinff(d),  were  cited.] 


Judgment, 


The  Vice-Chancblloe  : — 

The  Court  always  endeavours  to  construe  the  language 
so  as,  if  possible,  to  give  vested  interests  to  all  the  children 
who  are  the  objects  of  a  testator's  bounty.  This  will  is 
firamed  in  extremely  precise  language — ^not  only  precise. 


(a)  16  Jur.  78. 

(b)  16  Yes.  168. 


(c)  4  De  G.  &  S.  472. 
{d)  13  Sim.  418. 


GASES  IK  GHANGERT. 

but  so  concise  that  there  are  no  materials  in  the  context 
to  authorize  the  construction  that  there  is  a  gift  to  any 
child  who  did  not  survive  the  tenant  for  life.  But  it  is 
very  clear  that  those  who  did  survive  him  are  to  receive 
their  shares  at  twenty-one^  and  not  before.  It  is  clear, 
from  the  precise  language  of  the  will,  that  if  all  the 
children  had  died  before  the  tenant  for  life,  the  property 
would  have  gone  over  to  the  descendants  of  other  persons. 
The  words  in  the  will,  '^  should  all  his  children  die  before 
himself,^'  seem  to  me  to  include  all  children,  whether  over 
or  under  twenty-one  years  of  age.  The  true  construction 
of  the  will  seems  to  be,  that  no  child  took  a  vested  in- 
terest other  than  those  who  survived  the  tenant  for 
life.  The  declaration,  therefore,  will  be,  that  the  child 
named  Samuel  Allen  Beckett  Whiteway  Chadwick  did 
ndt  take  a  share  of  the  residuary  personal  estate  of  the 
testatrix. 


223 

1861. 

Chadwick 

o. 
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JudfffMni, 


VOL.  III. 
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Re  THE  NORTH  STAFFORDSHIRE  RAIL- 
WAT  COMPANY  AND  THE  LANDS 
CLAUSES    CONSOLIDATION   ACTS. 

Ex  parte  VAUDREY'S   TRUSTS. 


A  railway 
company 
haying  taken 
certain  settled 
hereditaments 
and  paid  the 
pnrehaae* 
money  into 
court,  ordered 
to  pay  the 
costf  ofan 
intended  in- 
Testment  of 
which  the 
Master 
approyedy  hut 
wUch  was 
afterwards 
abandoned. 


J 


OHN  VAUDREY,  by  his  wiU,  dated  the  2l8t  of 
November,  1827,  gave  and  devised  certain  real  estates  to 
the  use  of  Anne  Hall,  the  petitioner,  for  her  life,  for  the 
term  of  ninety-nine  years,  remainder  to  trustees  to 
preserve  contingent  remainders;  remainder  to  the  first  and 
other  sons  of  the  said  Anne  Hall  in  tail  male  remainder 
over,  &C. 

John  Vaudrey  died  on  the  10th  of  March,  1828. 

In  1849,  the  North  Staffordshire  Railway  Company 
agreed  to  purchase  certain  portions  of  the  lands  com- 
prised in  the  testator's  will,  and,  on  a  conveyance  being 
executed  by  Anne  Hall,  paid  the  purchase-money,  con- 
sisting of  620221  15^.,  into  court. 

The  trustees  and  Anne  Hall  purchased  at  a  sale  by 
public  auction,  with  a  view  to  investing  the  money  pud 
into  court,  certain  pieces  of  lands  for  504/.  and  2297.  10s. 
respectively.  The  usual  reference  was  made  to  the 
Master,  who  approved  of  the  title ;  but  it  was  ultimately 
thought  that  considerable  expenses  would  be  incurred  by 
perfecting  the  titie,  and  the  purchase  was  abandoned; 
and  in  August,  1852,  the  two  sums,  amounting  to  770/«, 
were  ordered  to  be  invested  in  Consols. 

In  March,  1861,  the  parties  beneficiaUy  interested 
under  the  will  executed  a  disentailing  assurance,  and  now 
presented  a  petition  for  the  payment  out  of  court  of  the 
sum  of  7702. 

The  petition  stated  that,  in  consequence  of  the  expense 
of  making  a  perfect  titie,  the  purchase  had  been  aban- 
doned, and  the  moneys  had  remained  invested  in  Consols. 
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Be  Thb 

NOKTH  Stav- 

fordsbirb 

Railway 

COMPAMT 

▲NO  THB 

IlANDS 

Clausbb 

COirgOLIDA* 
TZON  ACRM. 

JSx  parte 

Vaudrbt's 

Tbubtb. 

StatemetUm 


The  petition  adced  tiiat  tiie  sum  of  770iL  stock,  which 
had  been  purchased  with  a  sum  of  money  paid  in  by  tiie 
North  StaffordBhire  B4iilway  Company,  as  the  parchase- 
money  of  certidn  lands  taken  by  them,  mi^t  be  paid  to 
the  petitioners,  and  that  the  company  might  be  ordered  to 
pay  the  costs  of  the  petitioners  incident  to  the  purchase 
and  taking  of  the  lands  sold  to  the  company,  including 
therein  tiie  costs  of  and  incident  to  two  abortive  pur- 
chases, and  of  a  disentailing  deed,  and  the  costs  of  the 
application  and  all  proceedings  relating  thereto. 

The  question  now  ndsed  was  whetiier  the  railway 
company  was  liable  to  pay  the  costs  of  the  abortive 
attempt  to  invest  tiie  fund  in  land. 


Mr.  Mating  and  Mr.  Ince,  for  the  petitioners,  contended  -^^y***"^**^* 
that  the  company  was  bound  to  pay  the  costs  of  the 
abortive  purchases.  The  Courts,  though  at  first  doubtful, 
had  decided  that  costs  of  an  unsuccessful  attempt  to  invest 
the  moneys  paid  in  being  made  bond  fide  must  be  paid 
by  the  company. 

Mr.  Brodericky  for  the  railway  company,  contended 
that  the  costs  of  abortive  purchases  were  not  within  the 
meaning  of  the  Act  of  Parliament  (The  Lands  Clauses 
Consolidation  Act,  s.  80).  In  a  recent  case  the  Master 
of  the  Bolls  had  decided  expressly  that  the  company  were 
not  liable  for  such  costs. 


Thb  Yicb-Chaxcellor  : — 

Both  of  the  Masters  to  whom  the  proposed  purchases 
were  made  have  approved  of  the  purchases,  and  have 
reported  that  a  good  title  could  be  made.  I  assume, 
tiierefore,  tiiat  the  endeavour  to  invest  the  fund  was 
proper.  The  abandonment  of  the  purchase  was  on  a 
reasonable  ground ;   and  the  whole  course  of  conduct  as 

Q  2 


Judgment 
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to  the  abortive  attempt  to  investy  was  fair  and  bond 
B$  Thb     Jide, 

^ormhirb'  These  proceedings  are,  in  the  language  of  the  statute. 
Railway  proceedings  relating  to  the  re-investment  of  moneys;  they 
AND  THB     were  proceedings  of  a  reasonable  and  proper  kind,  and 

CLAU8B8      *^®  cx^tA  of  them  must  be  paid  for  by  the  company. 

Consolida- 
tion Acts. 

Ex  parte 
Vaudbbt'b 

Trusts.  ^ 


JudgtMnt, 


June  2nd  ^  MORGAN  V.  STEPHENS. 

9rd. 

The  sgent  ^  W.S  bill  was  filed  by  Thomas  Morgan  against  Edward 
employed  by  a  Stephens  (who  had  been  the  solicitor  of  Ann  Phillip,  the 

trustee  is  not         ^  ^  ^  ^  *^' 

accountable  so  widow  and  executrix  of  Thomas  Morgan,  the  testator), 
are  merely  acts  ^^^  William  Phillip,  her  second  husband,  for  the  purpose 
whSTa  wUd-  ^^  making  the  defendant  Stephens  liable  for  the  breaches 
tor  got  posses-  of  trust  committed  by  the  said  Ann  Phillip  with  his 

sionofthe  i  i    ,  ,        . 

trust  moneys,  knowledge  and  assistance. 

the  executrix,       '^^^  ^^^^  ^^  addition  to  the  ordinary  administration 

Ued  to^*^^'  decree,  prayed  as  follows : — 

income  only,         2.  That  an  account  mificht  be  taken  of  the  testator's 

the  principal,  personal  estate  not  specifically  bequeathed,  and  of  the 

^^^JJ^  income  received  by  his  executrix  or  by  Edward  Stephens, 

acconnt  or  either  of  them,  in  the  lifetime  of  the  executrix,  or  by 

against  him  ss  .  ^  J 

if  he  were  a       any  person  by  their  order  or  for  their  use. 

3.  That  an  account  might  be  taken  of  the  personal 
estate  of  the  testator  not  specifically  bequeathed,  and  of 
the  income  thereof  received  by  the  defendant  Edward 
Stephens  since  the  death  of  Ann  Phillip,  or  by  any  person 
by  his  order  or  for  his  use ;  and  also  of  the  goods,  chat- 
tels, and  effects  comprised  in  the  said  agreement,  and 
intended  to  be  assigned  by  the  said  indenture  of  settle- 
ment, and  of  the  funds  thereof  possessed  or  received  by 


GASES  IN  GHANGERT. 


227 


Edward  Stephens,  or  by  hie  order  or  for  his        iwi. 


the 
use. 

6.  That  in  taking  the  said  account,  the  said  defendant 
Edward  Stephens  might  be  charged  with  all  moneys  as 
lent  by  him  upon  improper  or  insufficient  securities,  and 
that  he  might  be  disallowed  all  payments  made  by  him 
contrary  to  the  trusts  of  the  said  will ;  and  that  he  might 
he  decreed  to  account  and  pay  as  the  Court  should  direct 
what,  upon  taking  the  account  aforesaid,  should  appear  to 
be  due ;  and  that  the  defendant  Phillip,  as  the  legal  per- 
sonal representative  of  Ann  Phillip,  deceased,  might  be 
decreed  to  answer  and  satisfy  out  of  the  assets  of  the  said 
Ann  Phillip  what  should  be  found  due  from  her  estate ; 
or,  if  he  should  not  admit  assets,  that  the  usual  accounts 
might  be  taken,  &c.  &c. 

The  testator,  by  his  will,  dated  the  28th  of  August, 
1831,  made  the  following  disposition : — 

<^  This  is  the  last  will  and  testament  of  me,  Thomas 
Morgan,  of  the  parish  of  Pentyrch,  in  the  county  of 
Glamorgan,  farmer.      I  give  and  bequeath    unto   my 
granddaughter  Ann  John  the  sum  of  5021,  and  unto  my 
grandson  John  John  the  sum  of  25/.,  to  be  paid  in  two 
months  after  my  decease.     I  also  give  and  bequeath  to 
my  son  Evan  Morgan  the  sum  of  20021,  to  be  paid  in 
twelve  months  after  my  decease.     I  also  give  and  be- 
queath unto  my  wife  Ann  all  and  singular  my  household 
furniture,  £Eurming  stock,  and  crops  for  her  own  sole  use 
absolutely ;  aU  the  rest  and  residue  of  my  personal  estate, 
of  what  nature  or  kind  soever,  I  give  and  bequeath  to 
my  said  wife  Ann,  Edward  Jenkins,  of  Fynon  Wen,  and 
John  Thomas,  of  Llwyn  YoUey,  upon  trust,  to  call  in  all 
moneys  due  to  me  at  interest  or  otherwise;  and  after 
payment  of  the  above-mentioned  legacies,  to  lay  out  and 
invest  the  same  in  real  or  other  good  security,  and  apply 
the  interest  and  proceeds  thereof  towards  the  maintenance 
And  education  of  my  6on  Thomas  and  the  child  my  wife 
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is  now  pregnant  with,  until  they  ehall  seyendlj  attain 
the  age  of  twenty-one  years ;  and  upon  their  attaining 
that  age,  then  upon  trust  to  pay  over  and  diyide  the 
principal  money  equally  between  the  two  children,  share 
and  share  alike.  And,  lastly,  I  do  hereby  nominate, 
constitute,  and  appoint  my  s^d  wife  and  the  said  Edward 
Jenkins  and  John  Thomas  joint  executrix  and  executors 
of  this  my  will,  and  guardians  of  my  said  last-mentioned 
children  during  their  minorities  respectively." 
'  The  testator  died  in  August,  1832,  and  his  will  was 
proved  by  his  executrix  alone.  At  the  date  of  the  wiU 
his  wife  was  pregnant,  and  shortiy  afterwards  was  deli- 
vered of  twins,  who  died  in  the  testatoi^s  lifetime.  At 
his  death  the  testator  left  living  three  sons  and  two 
grandchildren. 

The  amended  bill  contained  the  following  all^ations : — 
'^  6.  The  said  testator  was  at  the  time  of  his  death  pos- 
sessed of  leasehold  and  personal  estate  of  conuderable 
value,  and  upon  or  Portly  after  his  death  Edward 
Stephens,  of  the  parish  of  Lavemoch,  in  the  county  of 
Glamorgan,  solicitor,  a  defendant  hereto,  with  the  privity 
and  consent  of  the  said  Ann  Morgan  (since  deceasedX 
and  as  her  agent,  entered  into  possession  or  into  receipt 
of  tike  rents  and  profits  of  the  said  leasehold  estate,  and 
possessed  himself  of  the  personal  estate  of  tiie  sud  tes- 
tator not  specifically  bequeathed  by  his  said  will ;  and 
the  said  defendant  Edward  Stephens  thereout  paid  the 
funeral  and  testamentary  expenses  and  debts  of  the  said 
testator,  which  were  of  small  amount  in  the  whole,  and 
the  legacies  bequeathed  by  the  said  will ;  and  after  suck 
payments  there  remained  in  the  hands  of  the  said  defen- 
dant Edward  Stephens  a  considerable  surplus  or  residue 
of  such  personal  estate,  to  one  moiety  of  which  the 
plaintiff  was  entitied  under  the  said  will,  and  the  other 
moiety  of  which  was  divisible  between  the  plaintiff  and 
the  other  next  of  kin  of  the  said  testator ;  and  the  pliun- 
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tiff's  said  moiety,  and  his  distribatiye  share  of  the  other 
moiety,  ought  to  have  been  laid  out  and  invested  in  Bank 
3/L  per  Centom  Annuities  for  the  benefit  of  the  plaintiff 
during  his  minority, 

**  7,  The  said  defendant  Edward  Stephens,  howeyer, 
retained  the  said  surplus  or  residue  of  the  personal  estate 
of  the  said  testator  in  his  hands  for  some  time,  and  then, 
assuming  to  act  as  if  he  were  a  trustee  of  the  said  will> 
he  lent  and  advanced  the  sum  of  800L,  part  thereof,  to 
divers  persons  upon  various  securities  in  his  own  name, 
and  he  from  time  to  time  received  the  interest  which 
accrued  due  on  such  securities;  and  he  pretends  that 
he  from  time  to  time  accounted  for  and  pud  to  the  said 
Ann  Morgan  (since  deceased)  during  her  lifetime  interest 
on  such  residue. 

''  8.  The  defendant  Edward  Stephens  also  alleges  that 
he  from  time  to  time  in  the  lifetime  of  the  said  Ann 
Morgan  (since  deceased)  called  in  the  said  moneys  which 
he  had  so  invested  as  aforesaid,  and  reinvested  the  amount 
in  his  own  name  upon  other  securities  of  a  like  nature, 
and  that  he  received  and  accounted  to  the  said  Ann 
Morgan  (since  deceased)  for  the  income  of  such  last- 
mentioned  investments  respectively." 

The  bill  further  alleged  that,  in  1837,  the  executrix 
Ann  Morgan  married  the  defendant  William  Phillip ;  and 
that  on  such  marriage  it  was  agreed  between  the  said  Ann 
Morgan  and  tiie  defendant  William  Phillip,  with  the 
privity  of  the  defendant  Stephens,  that  800Z.  of  the  residue 
of  the  testator's  estate  then  invested  in  Stephens's  name, 
with  certain  leaseholds,  articles  of  furniture,  plate,  linen, 
ehina,  horses,  cows,  oxen,  pigs,  and  other  farming  stock, 
and  the  crops  on  the  premises,  also  forming  part  of  the 
personal  estate  of  the  testator,  should  be  assigned  to  the 
defendant  Stephens  upon  trust  to  pay  the  rents  and 
profits  and  interest  and  dividends  to  the  said  Ann  Morgan 
for  her  separate  use,  to  be  applied  for  maintenance  and 
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education  of  the  testator's  son  Thomas  Morgan  until 
twenty-one^  and  then  to  assign  the  principal,  &c.,  to  the 
said  Thomas  Morgan. 

The  bill  alleged  that  a  settlement  was  prepared  in 
conformity  with  this  agreement,  and  remained  in  the 
possession  of  the  defendant  Edward  Stephens.  The  bill 
further  alleged,  that  at  the  time  the  said  indenture  was 
prepared  the  plaintiff  Thomas  Morgan  was  an  infant ;  that 
the  defendant  E.  Stephens  was  in  possession  of  the  said 
800/.,  and  shortly  afterwards  entered,  in  part  performance 
of  the  agreement,  into  possession  or  into  receipt  of  the 
rents  and  profits  of  the  leasehold  premises  of  the  testator, 
and  possessed  himself  of  the  goods  and  chattels  and  effects 
comprised  in  and  expressed  and  intended  to  be  assigned 
by  the  indenture,  and  made  divers  payments  in  respect  of 
the  annual  income  of  the  trust  premises  to  the  said  Ann 
Morgan  during  her  life. 

On  the  11th  of  June,  1844,  Ann  Phillip  died,  leaving 
the  defendant  her  legal  respresentative. 

The  bill  alleged  as  follows : — 

From  the  death  of  the  said  Ann  Phillip,  in  the  year 
1844,  until  the  year  1859,  there  was  no  legal  personal 
representative  of  the  said  testator,  but  the  said  defendant 
Edward  Stephens  continued  to  receive  the  income  of 
the  said  residuary  personal  estate  of  the  said  testator  as 
H  became  due;  and  he,  from  time  to  time,  called  in  partfi 
of  the  said  sum  of  800/.,  and  reinvested  the  same  on 
other  securities,  and  he  now  alleges  that  the  whole  of 
the  said  sum  of  800/.,  although  lent  by  him  on  personal 
security,  has  recently  been  paid  off. 

The  said  defendant,  Edward  Stephens,  received  the 
residuary  personal  estate  of  the  said  testator,  and  invested 
the  ssud  sum  of  800/.,  part  thereof  as  aforesaid,  with 
fiill  knowledge  and  notice  of  the  trusts  to  which  the 
same  was  subject  under  the  said  will,  and  he  well  knew 
that  the  investment  of  any  part  of  the  said  trust  fund 
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on  personal  Becurities,  as  aforesaid,  was  a  breach  of 
trust. 

The  plaintiff  charges  that  the  said  defendant,  Edward 
Stephens,  is  in  equity  a  trustee  of  the  residuary  personal 
estate  of  the  said  testator  Thomas  Morgan,  deceased,  so 
possessed  or  received  by  him,  as  aforesidd,  as  to  one 
moiety  for  the  plaintiff  Thomas  Morgan,  and.  as  to  the 
other  moiety  for  the  plaintiff,  and  the  other  next  of  kin 
of  the  said  testator  Thomas  Morgan,  and  that  he  is  also 
a  trustee  for  the  phdntiff  of  the  said  chattels  and  effects, 
by  the  same  indenture  agreed  to  be  assigned,  or  of  tiie 
proceeds  thereof,  or  of  such  parts  thereof  as  have  been  sold. 

And  the  defendant  Edward  Stephens  will  sometimes 
admit  that  he  received  and  held  the  said  sum  of  800^ 
and  the  securities  for  the  same  and  other  the  premises 
as  a  trustee  for  the  plaintiff  Thomas  Morgan,  but  then 
he  pretends  that  he,  firom  time  to  time,  during  the  lifetime 
of  the  said  Ann  Phillip,  advanced  or  paid  to  her,  or  by 
her  order,  or  for  her  use,  divers  sums  of  money  to  a  large 
amount  in  the  whole,  which  he  claims  to  set-off  against 
the  said  trust  moneys,  but  the  plaintiff  charges  that  the 
said  defendant  Edward  Stephens  had  fiill  knowledge  and 
notice  that  the  said  sum  of  80021  and  other  the  moneys 
aforesaid  were  trust  moneys  as  aforesaid,  and  the 
plaintiff  charges  that  the  payments  or  advances  made  by 
him,  the  said  defendant  Edward  Stephens,  to  the  said 
Ann  Phillip,  and  which  he  claims  to  set  off  as  aforesaid, 
were  made  on  account  of  income,  and  were  made  and 
applied  for  the  private  purposes  of  the  said  Ann  Phillip, 
and  not  for  the  purposes  of  the  said  will,  and  the  defen- 
dant Edward  Stephens  well  knew  before,  and  at  the 
lame  of  such  advances  and  payments,  as  aforesaid,  that 
they  were  not  to  be  applied  to  the  purposes  of  the  said 
will,  but  to  the  private  purposes  of  the  said  Ann  Phillip, 
or  of  her  said  husband,  or  contrary  to  the  trusts  of  the 
said  will. 
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The  defendant  Stephene^  by  his  answer  to  the  amended 
bill,  said  that  shortly  after  the  testator's  death,  Ann 
Morgan  employed  him  as  her  solicitor,  and  intrusted  him 
as  such  solicitor  to  invest  at  interest  moneys  which  she^as 
executrix,  placed  in  his  hands,  and  to  call  in  other 
moneys  owing  to  the  testatoi^s  estate^  all  of  which 
moneys  he.  invested  and  called  in  accordingly,  and  the 
amount  in  the  whole  was  11412,  15^«  8dL  In  his 
capacity  as  solicitor  he  received  the  annual  interest  and 
proceeds  of  the  said  investments  for  the  time  being,  and 
paid  them  over  to  the  executrix,  or  on  account  of  her 
estate  as  such  executrix,  or  so  much  of  them  as  for  the 
time  being  corresponded  with  the  portions  of  the  invest- 
ments which  belonged  to  her  or  to  her  estate  as  such 
executrix*  After  payment  of  debts  and  legacies  there 
remained  a  surplus  of  794Z.  13«.  2JL  Save  as  aforesaid, 
and  to  the  fiirther  extent  of  a  small  sum  of  3/.  lOs. 
received  as  rent,  and  applied  as  set  forth  in  his  in  his  first 
answer,  defendant  denied  that  upon  the  death  of  the 
testator  he  entered  into  possession  of  the  receipts  and 
profits  of  the  leasehold  estate,  or  possessed  himself  of 
any  of  the  personal  estate  not  specifically  bequeathed. 
The  securities  in  which  the  surplus  or  residue  was 
invested  continued  on  foot,  from  time  to  time,  at  the 
request  of  the  executrix.  Defendant  made  to  her,  in 
respect  of  the  moneys  placed  by  her  in  his  hands,  the  pay- 
ments of  principal  and  interest  mentioned  in  the  first 
paragraph,  and  in  the  schedule  to  his  answer  to  the 
original  bill,  and  after  her  death  he  made  in  respect  of  the 
same  the  payments  set  forth  in  the  second  paragraph  and 
schedule  to  his  former  answer.  When,  subsequentiy,  a 
sum  of  6007.  became  payable  on  the  said  securities, 
upon  an  account  between  him  and  the  executrix,  or  her 
estate  as  executrix,  of  the  moneys  placed  in  his  hands, 
and  the  payments  made  by  him  as  aforesaid,  there  was 
no  balance  in  her  fiivour,  or  a  small  balance  in  de&ndantfs 
favour,  whereupon,  the  defendant  said,  the  security  for 
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the  said  60021  was  renewed  in  his  name  as  his  pro- 
perty, and  the  security  for  the  remaining  200/.  was  also 
treated  by  him  as  his  property.     The  moneys  so  placed 
in  his  hands  for  investment  amounted  to  794/1  13«.  2d., 
which  amount,  or  thereabouts,  acting  as  such  solicitor 
as  aforesaid,  under  the  instructions  of  the  said  executrix, 
he  put  out,  in  the  name  of  the  said  executrix,  as  foUows : 
yi2.,  20021  on  the  promissory  note  of  G.  B.  M.  Lisle,  Esq., 
and  60021  on  the  promissory  note  of  Dr.  Lisle,  both  at  5 
per  cent.     Save  as  aforesaid,  the  defendant  denied  that 
he  retidned  the  same  in  his  hands  or  power  for  any 
time,  or  that,  assuming  to  act  as  if  he  were  trustee  of  the 
will,  he  lent  or  advanced  the  same  sum,  or  any  part  of  such 
surplus  or  residue,  to  any  persons  or  person,  upon  any 
securities  or  security,  in  his  own  name,  or  in  the  name  or 
names  of  any  person  or  persons,  or  in  any  manner.     He 
allied  that  firom  time  to  time  he  accounted  for  and 
paid   to   Ann  Morgan,  during  her  life,  interest  on  so 
much  of  the  residue  as  the  aforesaid  account  showed 
to  be  the  balance  of  principal  in  her  favour.     On  the 
15th  of  March,  1856,  defendant  renewed  the  security  given 
by  Dr.  Lisle  for  the  600/.,  by  taking  Dr.  Lisle's  bond 
for  that  sum  in  his  (defendant's)  own  name ;  and  save  as 
aforesud  defendant   was   unable,    from   lapse  of  time 
and  impaired  memory,  to  state  whether  he  called  in  any 
of  the  moneys  invested  by  him  as  in  the  bill  mentioned ; 
but,  save  as  aforesaid,  he  denied  that  he  invested  the 
amount,  or  any  part  thereof,  in  his  own  name  upon  any 
other  securities  or  security.     To  the  best  of  his  belief  the 
indenture  of  settiement  referred  to  in  the  bill  had  never 
been  acted  upon.     The  settlement  was  never  executed, 
but  why  not  the  defendant  could  not  set  forth. 

Save  as  aforesaid,  the  defendant  denied  that  he  was  in 
possession  of  the  sum  of  800/.,  or  of  any  part  thereof,  or  of 
the  securities  in  or  upon  which  the  same  or  any  part 
thereof  was  invested ;  or  that  he  shortiy  afterwards,  or  at 
any  time,  in  part  performance  of  the  said  alleged  agree- 
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ment,  or  as  trustee  of  the  said  indentnre,  entered  into 
possession  or  receipt  of  the  rents  and  profits  of  the  lease- 
hold premises,  or  possessed  himself  of  the  goods  and 
chattels  intended  to  be  assigned  by  the  said  indenture  of 
settlement.  The  payments  which  he  made  to  Ann 
Morgan  were  made  on  account  of  the  principal  and 
interest  of  the  moneys  which  she  placed  in  his  hands  as 
her  solicitor.  At  the  time  of  the  executrix's  death,  on  the 
defendant's  account  with  her  of  the  principal  and  interest 
of  the  moneys  placed  by  her  in  defendant's  hands  as 
aforesaid,  there  was  a  balance  in  her  favour  of 
ISSL  I9s.  lld.f  in  respect  of  which,  or  of  so  much 
thereof  as  thereaflter  from  time  to  time  continued  due 
to  her  estate  as  such  executrix,  the  defendant  continued  to 
receive  the  income  as  it  became  due.  Save  as  aforesud, 
he  denied  that  he  continued  to  receive  the  income  of  the 
testator's  residuary  estate  as  it  became  due.  To  the  best 
of  his  belief,  he  did  not  (save  that  he  renewed  the  security 
of  Dr.  Lisle  for  the  600/.  as  aforesaid)  call  in  any  part  of 
the  said  sum  of  800/.,  or  reinvest  the  same.  The  note 
for  200/.  and  the  bond  for  600/.  had,  since  they  became 
the  defendant's  property,  been  recently  paid  off,  viz.,  the 
note  on  the  12th  March,  1858,  and  the  bond  on  the  27th 
November,  1857. 

The  Defendant  knew,  when  the  sum  of  1141/.  I5s.  8dL 
was  placed  in  his  hands,  that  it  belonged  to  the  testator's 
estate.  Acting  as  solicitor,  he  was  aware,  when  he  proved 
the  will  in  1833,  that  the  trusts  did  not  give  any  power  to 
invest  on  personal  security;  he  also  knew  that  the 
plaintiff  was  interested  under  the  trusts  of  the  will ;  and, 
save  as  aforesaid,  he  denied  that  he  received  the  residuary 
estate  with  knowledge  of  the  trusts,  or  knew  or  suspected, 
or  had  reason  to  know  or  suspect,  that  the  investment  of 
any  part  of  the  ttnst  fund  on  personal  securities  was  a 
breach  of  trust ;  ^^  for  that  he  acted  therein  only  as  the 
solicitor  of  the  said  executrix,  under  her  instructions ; 
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and  he  submitted  that  he  was  not  called  upon  to  take 
cognizance  or  notice  of  any  (if  any)  breach  of  trust  com- 
mitted by  her  in  respect  of  the  plaintiff,  or  any  cestui  que 
tntst^  He  claimed  to  be  allowed,  in  taking  the  account, 
payments  made  from  time  to  time  to  Ann  Morgan 
(afterwards  Phillip),  on  account  both  of  principal  and 
interest,  to  the  amount  in  the  whole  of  939/.  12«.  Gcf.,  and 
also  his  professional  costs,  charges,  and  expenses  as 
solicitor. 


1S61. 

MOBQAN 

V. 

Stbphbnb. 
statement. 


Mr.  Bacon,  Mr.  Speed,  and  Mr.  Fischer  for  the  plaintiff 
contended  that  it  was  admitted  by  the  answer  that,  while 
there  was  no  personal  representative  of  the  testator,  the 
defendant  had  acted  in  the  trust,  and  that  he  was,  there- 
fore, accountable,  as  trustee,  for  all  moneys  that  passed 
through  his  hands,  and  were  misapplied  with  his  know- 
ledge or  perndsfflion.  In  TTie  Attorney'- Chneral  v.  7%« 
Corpartxtian  of  Leicester  {a),  it  was  held  that  an  agent 
guilty  of  a  breach  of  trust  was  personally  liable: 
Pannett  v.  Hurley (b),  and  Salomons  y.  Laxng{c),  were 
also  cited. 


Argument, 


Mr.  MaUnSy  and  Mr.  E,  N.  Ayrton  for  the  defendant 
Stephens. — 

The  mere  receipt  of  the  money,  and  payment  of  it  to 
the  executrix,  would  not  make  the  defendant  liable  for  a 
breach  of  trust  to  which  he  was  not  privy :  Keane  v.  J?a- 
harts{d).  The  defendant  was  the  agent  of  the  executrix, 
and  was  bound  to  pay  the  moneys  to  his  principal: 
Niekohon  v.  Knowles{e),  In  the  case  of  Myler  v.  Fitz-- 
patrick{f),  a  mere  agent  of  the  trustee  was  held  not 
aooountable  to  the  cestui  que  trust.     In  Fyler  v.  Fyler(^\ 


(a)  7  Bcav.  176. 
{b)  2  CoU.  241. 
{e)  12  Bcav.  377. 
(d)  4  Madd.  332. 


(e)  5  Madd.  47. 
(/)  6  Madd.  360. 
(g)  3  Beav.  650. 
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1861.        which    reseoibled   the  present  ease,  the  solicitor  who 

BCoROAK      allowed  the  trustee  to  make  an  unauthorized  investment 

8TBPHBN8.    of  tiie  trust  funds,  but  not  fraudulently,  or  f(«  faia  own 

Arg^imni      ^^^^^9  ^^  ^^^^  ^ot  liable  as  a  constructiye  trustee.     In 

Marshall  v.  Sladden{a\  it  was  laid  down  that  the  case 

in  which  a  mere  agent  is  liable  was  limited  to  oases  of 

frauds  as  defined  by  a  court  of  equity. 

Judgnmi.      ThE   VICE-CHANCELLOR: — 

The  defendant  urges  that  he  received  the  moneys  for 
which  he  is  asked  to  account  merely  as  agent. 

If  a  trustee  employs  an  agent,  so  long  as  the  acts  done 
by  the  person  so  employed  are  confined  to  mere  agency  on 
behalf  of  hia  employer  the  trustee,  generally  speaking 
the  agent  cannot  be  made  accountable  aa  trustee.  But 
where  the  agent  obtains  possession  of  the  trust  frinds, 
and  his  acts  are  not  in  strict  conformity  with  his  duty 
as  agent,  he  ceases  to  be  a  mere  agent. 

The  necessities  of  mankind  require  that  the  friUest 
protection  should  be  afforded  to  the  character  of  agent, 
and  to  that  protection  he  is  entitled,  by  the  prindples  of 
this  Court.  But  it  would  be  highly  dangerous  to  allow 
a  solicitor  to  quit  his  proper  character  and  to  get  into 
his  hands  the  assets  of  a  testator,  either  through  the 
authority,  negligence,  or  confidence  of  an  executor,  and 
then  to  protect  himself  from  liability  in  respect  of  such 
moneys  of  which  he  knew  the  trusts,  by  treating  such 
acta  as  done  merely  in  the  character  of  agent.  The 
grossest  frauds  might  be  perpetrated  if  a  solicitor  were 
allowed  to  get  a  testator's  assets  into  his  own  possession, 
and  then  to  say  that  the  money  was  paid  to  his  principal 
by  whom  he  had  been  en^loyed,  and  to  shelter  himself 
under  the  character  of  a  mere  agent  when  he  paid  the 
money  over  with  the  frdl  knowledge  of  all  the  trusts, 
and  that  a  gross  breach  of  trust  was  being  conmiitted. 


(a)  7  Hare  428. 
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In  the  case  of  Myler  v.  FU2painck{a),  to  which  refe-        ^^' 
rence  has  been  made^  Sir  John  Leach,  in  overruling  a      moroah 

mm 

demurrer,  said  that  the  agent  had  not  only  asBumed  the  stbpbbhb. 
duty  of  trustee,  but  made  a  profit,  and  it  was  argued  in  tJTZ^ 
this  case  that,  because  the  solicitor  did  not  make  a  profit, 
he  was  not  liable  as  trustee.  But  the  question  of  profits 
is  entirely  distinct  from  the  question  of  liability  for  a 
breach  of  trust.  When  trust  money  gets  into  the  hands 
of  a  person  who,  knowing  the  trusts,  allows  such  money 
to  be  improperly  dealt  with,  he  is  accountable. 

In  this  case  there  is  evidence  of  a  gross  breach  of 
trust.  The  income  of  the  property  was  payable  to  the 
executrix,  and  the  capital  of  the  fund,  having  got  into  the 
hands  of  the  solicitor,  was,  through  his  intervention,  spent 
by  the  executrix. 

It  has  been  contended  that  the  assets  of  the  executrix 
are  alone  liable,  or,  in  other  words,  that  the  solicitor  did 
not  make  himself  trustee  of  the  fund.  But  it  is  impossible 
to  hold  that  the  acts  of  the  defendant  were  merely  those 
of  agent  or  solicitor. 

There  must  be  a  declaration  that  the  defendant  Ste- 
phens is  bound  to  account  as  trustee  for  such  portions 
of  the  assets  as  came  to  his  hands.  .  There  must  be  a 
decree  against  him  in  the  usual  form,  with  all  just 
aUowanoes,  and  reserving  further  consideration  and  costs. 

(a)  6  Mad.  360. 
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isffl.  WOODHAMS  V.  THE  ANGLO-AUSTRALIAN 
AND  UNIVERSAL  FAMILY  ASSURANCE 
COMPANY. 


Ti 


A  director  of  LHIS  bill  was  filed  against  the  company  and  the  pro- 

company  in-  Visional  assignee  of  one  Hi.  Liacey,  for  the  purpose  oi 

deu^'^  obtaining  a  declaration  that  the  plaintiff,  by  virtue  of  the 

deposit  note  of  deposit  and  memorandum  of  the  10th  of  August,  1857, 

the  companvi 

to  the  plaintiff  as  well  as  of  the  deed  dated  the  11th  of  December,  1858, 
without  notice.  ^Gcame  entitled  to  a  good  equitable  charge  for  17  li  on 
--S^BW,that    the  two  several  sums  of  119/.  14*.  2d.  and  114/.  14*.  2dL, 

the  company 

were  liable  on  due  &om  the  company  mentioned  in  the  deposit  notes  dated 

could  not  Bet-  the  2nd  of  March  and  18th  of  April,  1857.     The  bill 

phiin^^e***  ^^  asked  for  an  account  and  payment  by  the  company 

amount  due  of  the  monev 8  which  should  be  found  due  on  the  plaintiff'a 

from  the  ,  ■  ,  , 

dhrector  for       claim,  and  that  the  residue  might  be  paid  to  the  defendant, 

calls.  o^ 

SturgiB. 

The  bill  stated  that  the  company  was  formed  in  1853, 
by  a  deed  of  settlement  under  the  7  &  8  Vic.  c.  110,  and 
was  completely  registered  in  the  same  year  under  the 
Act.  By  the  de^d  of  settlement  the  company  was  autho- 
rized to  receive  money,  by  way  of  deposit,  at  intere8t> 
and  to  grant  deposit  notes  in  the  form  given  below. 

The  bill  alleged  that  on  the  22nd  of  March,  1856, 
Edward  Lacey,  of  Marine  Parade,  Gravesend,  lent  and 
deposited  with  the  company  119/1  14«.  at  the  rate  of  6L 
per  cent,  and  received  a  deposit  note  numbered  35,  and 
bearing  date  on  that  day  duly  signed  and  issued  by  three 
of  the  directors  of  the  company,  and  which  was  in  the 
following  form : — 

Anglo- Australian  and  Universal  Family  Life  Assu- 
rance Company.     Capital,  150,000. 
"  London  Offices,  5,  Cannon  Street  West,  City. 
"  Deposit  Certificate,  No.  35. 
We,  the  undersigned  directors,  hereby  certify  that 


€€ 
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the  sum  of  119/1   14«.  was  this  day  deposited  with  this         186I. 
company,  at  6  per  cent,  interest,  for  six  months  certain,    Woodhaks 
by  Edward  Lacey,  of  Marine  Parade,  Gravesend,  in  the  thb  anolo. 
County  of  Kent,  Esq.,  and  we  hereby  undertake,  on  -Australian 
behalf  of  the  said  company,  that  the  whole  amount,  or    Uthybrsal 
such  part  thereof  as  shall  from  time  to  time  be  demanded,    assurancb 
shall  be  repaid  to  the  said  Edward  Lacey,  with  interest     ^®*^^^* 
at  the  rate  aforesaid  up  to  the  date  of  such  repayment,     Statemmt. 
on  the  expiration  of  fourteen  days'  notice,  in  writing,  to 
be  given  to  the  secretary  for  that  purpose,  such  notice 
to  expire  at  the  termination  of  the  said  six  months,  or  at 
any  time  thereafter.     We  also  reserve  to  the  company 
the  right  of  returning  to  the  said  Edward  Lacey  the 
whole  amount  of  his  deposit,  or  any  part  thereof,  with 
interest  at  6  per  cent,  to  the  date  of  repayment,  on  the 
expiration  of  any  notice  to  that  effect,  which  shall  be 
forwarded  in  writing  by  the  secretary,  provided  only  that 
no  such  notice  shall  expire  prior  to  the  termination  of 
the  said  six  months  first  named  herein.     Given  under 
oar  hands  this  22nd  day  of  March,  1856. 
« 119Z.  14*. 

"  Geifpith  Taylor,        1 

"J.  W.  Webstee,  ) Directors. 

John  James  Ridge,     J 
John  Newton,  Secretary." 


The  biU  alleged  that  on  the  18th  of  April,  1857, 
Edward  Lacey  deposited  with  the  company  the  further 
sum  of  114L  14«.  2d,  at  interest  at  6  per  cent.,  and 
thereupon  a  deposit  note  numbered  53,  dated  the  18th  of 
April,  1857,  was  duly  signed  and  issued  by  the  said 
three  directors  in  the  same  form  as  above,  and  expressed 
to  be  a  security  for  repayment  of  the  sum,  with  interest 
at  the  same  rate. 

The  fourth  and  fifth  paragraphs  of  the  bill  were  as 
follows : — 

VOL.    III.  R 


240  CASES  IN  CHANCERY. 

1861.  4.  On  the  10th  day  of  August,  1857,  the  said  Edward 

WooDHAHs    Lacey,  being  entitled  to  the  said  two  sums  of  119/.  14«. 

Thb  anolo-  ^^^  ^^^^  ^^^'  ^^'9  ^  deposited  as  aforesaid,  applied  to 

Australian   ^nd  requested  the  plaintiff  to  advance  and  lend  him  the 

Uniybrsal    sum  of  17121  upon  the  security  of  the  said  two  deposit 

Assurance    notes  and  moneys  thereby  secured.    Before  the  plaintiff 

Compact,     agreed  to  make  such  advance,  he  called  at  the  offices  of 

statement,    the  Said  company,  in  Cannon  Street  aforesaid,  and  saw 

Mr.  John  Newton,  the  secretary  of  the  company,  and 

showed  him  the  said  two  deposit  notes,  and  asked  him 

whether  the  moneys  mentioned  therein  were  then  in  the 

hands  of  the  said  company,  to  which  he  replied  '^  Yes ; 

and  it  is  all  right."    On  the  faith  of  the  answer  so  given 

by  the  said  secretary,  the  plaintiff  consented  to  make  the 

requested  advance,  and  he  accordingly,  on  the  same  day, 

paid  the  said  sum  of  17121  to  the  said  Edward  Lacey, 

who  thereupon  deposited  the  said  two  deposit  notes  with 

the  plaintiff,  and  signed  and  gave  to  the  plaintiff  the 

following  memorandum,  videlicet : — 

"  Memorandum. 

'^I  hereby  deposit  with  Mr.  James  Woodhams,  of 
No.  14,  Hobury  Street,  Chelsea,  two  deposit  notes  for 
114/.  14«.  2d.  and  119/.  14«.  in  the  Anglo- Australian  and 
Universal  Family  Life  Assurance  Company,  6,  Cannon 
Street  west,  City,  numbered  respectively  36  and  63,  to 
secure  the  due  payment  of  171/.  as  follows: — 100/.  at  six 
weeks,  and  71/.  at  two  months  from  the  date  hereof,  and 
I  undertake  to  legally  assign  the  same  to  Mr.  Woodhams 
upon  demand,  and  to  do  any  acts  that  may  be  necessary 
to  enable  him  to  receive  the  amounts  of  the  respective 
deposit  notes,  for  the  purpose  of  repaying  himself  the 
said  sum  of  17121     Dated  this  10th  day  of  August,  1867. 

"Edwaed  Lacey." 

5.  On  the  6th  day  of  October,  1857,  the  plaintiff,  by 


t€ 


By  an  indenture  dated  the  11th  December^  1857^ 
Edward  Lacey  formally  assigned  to  the  plaintiff  the  said 
two  several  sums  deposited  with  the  company,  and  all  se- 
curities for  the  same,  with  a  proviso  for  redemption  on 
repayment  of  the  sum  of  171/.  on  or  before  the  20th 
February,  1858;  which  was  not  paid.  On  the  15th 
December,  1857,  the  plaintiff  by  his  solicitor,  informed 
the  company,  by  its  secretary,  of  this  assignment,  and  on 
the  24th  February,  1858,  gave  notice  in  writing  to  the 
secretary,  demanding  repayment  of  the  sums  mentioned 
in  the  deposit  notes  with  interest,  at  the  expiration  of 
fourteen  days.  The  company  refused  to  pay,  alleging 
that  they  had  a  set-off  to  a  greater  amount.    Whereupon 

B  2 
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his  solicitor,  gave  the  following  notice  in  writing  to  the         i^i* 
said  company  by  leaving  the  same  with  one  of  their    woodhams 
clerks  at  their  said  offices  in  Cannon  Street : —  tp^ji  ^oi^. 

Australian 

AND 

"  To  the  Directors  of  the  Anglo- Australian  Universal    Ukivbrsal 
Family  Life  Assurance  Company.  ^^:L'.''L^I? 

"  16,  Gresham  Street,  London.  Cobipant. 

«  6th  of  October,  1857.  Staumtnu 

*'  I  hereby  give  you  notice  that  two  deposit  certificates, 

• 

numbered  respectively  35  and  53,  for  the  respective  sums 
of  119/.  I4s.  and  114/1  I4s.  2d.,  under  the  hands  of  three 
of  the  directors  of  the  Anglo- Australian  Universal 
Family  Life  Assurance  Company  in  favour  of  Edward 
Lacey^  Esq.,  have  been,  by  the  said  Edward  Lacey, 
deposited  for  a  valuable  consideration  with  James  Wood- 
hams,  Esq.,  of  No.  14,  Hobury  Street,  with  an  under- 
taking by  the  said  Edward  Lacey  to  assign  all  his  interest 
therein  to  the  said  James  Woodhams  upon  demand. 
Dated  this  6ih  day  of  October,  1857. 

''  H.  E.  VOULES, 

"  16,  Gresham  Street,  City, 
Attorney  for  the  said  James  Woodhams." 
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1861.        Mr.  Voules,  the  plaintiff's  solicitor^  wrote  to  the  secre- 
WooDHAMs    tary^  demanding  the  particulars,  in  reply  to  which  the 
Thb  Anolo-  ^^retary  referred  Mr.  Voules  to  the  company's  solicitor, 
Australian    ^rho  returned  the  following  answer : — 

AWD  ^ 

UiriyBRSAL 

AgguRANCB"  "  "^^  H.  E,  Voules,  Esq.,  Solicitor,  16,  Gresham  Street, 
^*^^-  «  16,  Fumival's  Inn,  April  19th,  1858. 

Statement,  "  Anglo-Life  and  Woodhams, 

"  Dear  Sir, — One  of  the  answers  to  your  clients  will 
no  doubt  be  a  set-off  to  a  larger  amount  than  deposited 
by  Edward  Lacey.  This  set-off  consists  of  a  large  sum 
due  for  calls  upon  the  company's  shares ;  further  than 
this,  of  course,  I  do  not  feel  justified  in  saying. 

"  Yours  very  truly, 

"  H.  Hammond, 

"  iVo  Wm.  Hammond.** 

The  bill  charged  that  the  defendants  ought  to  discover 
and  set  forth  the  particulars  of  the  set-off,  the  items,  and 
by  what  instruments  the  same  were  created. 

Subsequently  to  the  filing  of  the  bill,  Edward  Lacey 
presented  his  petition  in  the  Insolvent  Debtors'  Court, 
and  Samuel  Sturgis  was  appointed  provisional  assignee, 
and  made  a  defendant  to  the  bill  by  amendment. 

The  defendants,  by  their  answer,  set  forth  the  provi- 
sions of  the  company's  deed,  specifying  the  business  to 
be  transacted : — 

*^  That  the  business  or  purpose  of  the  Company  shall 
be  as  follows,  viz : — To  grant  assurances  on  lives,  or  on 
any  contingencies  relating  to  or  depending  upon  lives. 
To  grant  annuities,  either  for  lives  or  for  terms  of  years, 
and  either  immediate,  deferred,  or  contingent,  as  to  the 
enjoyment,  and  either  certain,  contingent,  or  varying 
as  to  the  amount  thereof.  To  grant  endowments,  assu- 
rances and  annuities.  To  buy  and  sell  reversionary 
property  and  life  interest^.     To  grant  loan  and  guarantee 
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assurances  of  all  denominations.     To  grant  assurances        I66I. 
against  personal  injury  or  loss  of  property  arising  from    w^^^ams 
shipwreoks,  railway  accidents,  or  other  casualty,  and  also  »p^,  anolo- 
agunst  diseases,  mental   or   bodily,  and   generally   to   Austbalian 
transact  all  or  any  such  business  as  is,  or  for  the  time    Unzybbsal 
being   shall  be,  usually  transacted   by  life   assurances,    absuravcb 
annuity,  reversionary  interest,  endowment,  loan  or  gua-     Compawt. 
rantee  companies."     And  moreover,  by  the  17th  clause     Statement. 
of  the  said  deed  of  settlement,  it  is  provided  as  follows: — 
**  That  in  case  it  shall  be  resolved  at  any  extraordinary 
meeting,  by  a  majority  consisting  of  at  least  two-thirds 
in  value  of  the  shareholders  present  (either  personal  or 
by  proxy) ;  also  of  two-thirds  in  value  of  such  policy- 
holders as  aforesaid,  personally  present,  to  make  any 
bye-laws  or  regulations  for  the  better  management  and 
government  of  the  company ;    to  add  to,  repeal,  alter,  or 
vary  any  of  the  clauses  therein  contained,  or  any  of  the 
existing  rules,  regulations,  or  bye-laws  of  the  company 
for  the  time  being ;  to  make  «uid  enter  into  and  carry  out, 
any  contract  for  the  undertaking  or  performing  all  or 
any  part  of  the  assurances  and   engagements  of  other 
assurance  companies,  whether  incorporated  or  not;   to 
increase  (within  the  limits  aforesaid),  the  capital  of  the 
company ;  to  borrow  money  on  behalf  of  the  company ;  to 
apply  for  an  Act  of  Parliament  or  charter,  for  any  pur- 
pose  whatsoever,  relating  to  or  concerning  with  the 
affairs    of  the   Company ;    to  remove  from  office  any 
director,  auditor,  or  trustee^  or  to  dissolve  or  re-arrange 
the  Company;    every  or  any  such  resolution  shall  be 
binding  and  conclusive  upon  the  Company,  provided  the 
same  shall  have  been  previously  reconunended  for  adop- 
tion by  the  directors,  and  provided  also  that  the  same 
be  confirmed  by  a  subsequent  extraordinary  meeting; 
and    by    clause    120    it    was    provided    as    follows: — 
"  That  in  case  it  shall  be  resolved  in  manner  provided 
by  the  17th  clause  hereinbefore  contained,  to  borrow  any 
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1861.        money  on  behalf  of  the  Company »  the  same  shall  be 

WooDHAMs    raiBed  either  upon  the  security  of  a  mortgage  of  the 

AuBTR ALiAN  whole  or  any  part  of  the  property  of  the  Company,  or  of 

AND         1^  bond  or  bonds,  under  the  common  seal  of  the  Company, 

Familt  Life  but  the  total  amount  to  be  borrowed  shall  not  at  any  one 

Company,     time  exceed  one-half  of  the  subscribed  capital  for  the 

Statement     ^^^  being  of  the  Company;  and  by  clause  121,  it  was 

provided  as  follows : — ^^  That  it  shall  be  lawful  for  the 

directors  &om  time  to  time,  on  behalf  of  the  Company, 

and  for  the  purpose  and  in  the  ordinary  course  of  the 

business  thereof,  to  make,  draw,  indorse,  accept,  and 

negotiate  such  bills  of  exchange  and  promissory  notes  as 

they  shall  think  fit,  provided  always,  that  the  aggregate 

for  which  the    said   Company  shall  at  any  one  time 

become  or  continue  liable  in  respect  of  such  bills  of 

exchange  and  promissory  notes,  shall  not  exceed  one 

moiety  of  the  subscribed  capital  for  the  time  being.  ''And 

by  clause  122  it  is  provided  as  follows,  that  no  money 

whatever  shall  be  raised  or  borrowed  by  or  on  behalf  oi 

the  Company,  otherwise  than  in  the  manner  and  to  the 

extent  hereinbefore  provided  for. 

Mr.  Lacey  was  one  of  the  provisional  directors  of  the 
company  before  its  formation;  he  was  also  one  of  its 
original  directors  and  deputy-chairman.  He  continued 
to  be  one  of  the  directors  until  about  November,  1857. 

The  defendants  by  their  answer  alleged,  on  or  about 
the  27th  of  February,  1855,  an  extraordinary  general 
meeting  of  this  company  was  held,  and  the  business 
transacted  at  such  meeting  consisting  of  the  particulars 
stated  in  the  following  extracts  from  the  minute-book  of 
this  company  (mainly) : — "  At  an  ordinary  meeting  of 
shareholders  and  policyholders  of  the  above  company, 
held  at  their  London  office.  No.  5,  Cannon  Street,  West, 
City,  on  Tuesday,  the  27th  day  of  February,  1865. 
John  James  Ridge,  Esq.,  M.D.,  chairman  of  the  court 
of  directors,  in  the  chair.     The  meeting  having  accord- 
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ingly    resolved    itself    into    an    extraordinary    general        1861. 
meeting.    It  was  moved  by  Dr.  Sidge,  seconded  by    Woodhaks 
G.  E.  Lacey«  Esq.,  and  carried  unanimously: — That,   thbAkolo- 
pursuant  to  the  powers  of  the  17th,  120th,  121st,  and   Australian 
122nd  clauses  of  the  deed  of  settlement  of  the  company,    Umitkksal 
the  directors  of  the  company  be  Bxxd  they  are  hereby    assukahcb 
authorized  to  receive  deposits  of  money  at  interest  for     Compant. 
the  benefit  of  the  c(Mnpany,  and  to  take  upon  the  security    Statement. 
of  the  property  of  the  company,  or  upon  bond  in  accord- 
ance with  the  provisions  of  the  deed  of  settlement,  and 
at  such  rate  of  interest  as  the  directors  shall  approve, 
any  sum  or  sums  of  money  not  exceeding  half  the  sub- 
scribed capital  of  the  company,  for  the  purpose  of  more 
effectually  developing  the  loan  department  of  the  company. 
A  vote  of  thanks  to  all  the  shareholders  and  policy-holders 
who  had  attended  the  meeting  was  moved  by  Mr.  Pepper, 
and  carried  unanimously. 

( Signed)        **  John  James  Bidge, 

''  Chairman." 

The  company  submitted  that  the  above  resolution,  so 
far  as  related  to  the  authority  thereby  professed  to  be 
given  to  the  directors  for  receiving  deposits  of  money  at 
interest,  was  not  within  the  powers  of  the  general  meeting, 
and  could  not  bind  the  company ;  and  that  Mr.  Lacey, 
the  seconder  of  such  resolution,  was  affected  with  notice 
of  the  invalidity. 

That  at  a  meeting  of  the  court  of  directors,  held  on 
f  the  8th  of  November,  1853,  Mr.  Lacey,  who  was  then 
deputy-dudrman,  and  the  other  directors  then  present, 
passed  a  resolution  to  the  effect  following : — 

"  Remuneration  of  provisional  directors : — It  having 
been  decided  that  the  sum  of  1000/.  should  be  divided  as 
originally  proposed  amongst  the  provisional  directors, 
according  to  tiieir  respective  attendances,  it  was  resolved 
that,  amongst  others,  Edward  Lacey,  Esq.,  on  making 
payment  of  the  first  call  of  1/.  per  share,  on  the  300 
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1S61.  shares  he  now  wishes  to  take  up,  shall  receive  a  draft  for 

WooDHAMB  195/.^  as  his  proportion  of  the  above-named  sum." 

Thk  ANGLO-  ^^  pursuance  of  such  resolution,  Mr.  Lacey  and  the 

Australian  other  directors  mentioned  in  the  resolution  took  out  of 

AND  ^     ^  1  r»  » 

Uniyersal    the  funds  and  divided  among  themselves  the  sum  of  lOOOi. 

A88URAHCB    The  sum  which  Mr.  Lacey  took  out  of  the  company's 

Company,     f^j^g  ^nd  appropriated  to  his  own  use  was  195/. 

Statement.  That  on  or  about  the  11th  of  November,  1853,  the  said 
John  James  Bidge,  the  defendant,  Edward  Lacey,  and  the 
said  Harry  Horn  respectively  signed  a  memorandum  of 
agreement  in  the  words  following  (mainly) : — 

"  Anglo- Australian  and  Universal  Family 

"  Life  Assurance  Company, 
«  6,  Cannon  Street,  West,  City,  London, 
''  November,  1853. 
*^  We,  the  undersigned,  late  provisional  directors  of 
the  Anglo- Australian  Universal  Family  Life  Assurance 
Company,  agree  with  each  other  that,  in  the  event  of  the 
sum  of  1000/.  each,  which  has  been  appropriated  to  us 
for  the  remuneration  of  our  services  as  such  directors, 
not  being  sanctioned  at  a  general  meeting  of  the  above 
company,  we  will  make  a  return  pro  raid  of  the  same 
respectively  secured  by  us.     Witness  our  hand  this  11th 
day  of  November,  1853." 

At  an  extraordinary  general  meeting,  held  on  the  31st 
of  March,  1858,  it  was  resolved,  in  conformity  with  the 
report  of  a  special  committee  appointed  to  investigate  the 
affairs  of  the  company,  that  the  sums  appropriated  were  an 
exorbitant  and  unjustifiable  charge  upon  the  fiinds  of  the 
company,  and  ought  to  be  refunded  by  the  directors  who 
received  them.  The  company  alleged  that  Mr.  Lacey  never 
had  returned  the  said  195/.,  and  the  same  had  therefore  been 
debited  to  his  account  with  the  company,  with  interest 
That  at  a  general  meeting  of  the  shareholders  and 
policy-holders  on  the  28th  of  February,  1856,  the  sum  of 
500  guineas  was  voted  to  the  directors,  of  which  the  pro- 
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portion  belonging  to  Mr.  Lacey  as  director  was  119/.  14s. 
It  was  agreed  among  the  directors  that  a  deposit  note 
should  be  given  for  this  amount^  and  accordingly  the  note 
or  certificate  No.  35,  and  dated  the  22nd  of  March,  1856^ 
in  the  bill  mentioned,  was  issued  and  given  to  Mr.  Lacey- 

At  a  general  meeting  of  shareholders  and  policy-holders, 
held  on  the  27th  of  February,  1857,  a  further  sum  of 
500  guineas  was  voted  to  tiie  directors  as  a  remunera- 
tion for  their  services.  Mr.  Lacey's  share  as  director 
amounted  to  1 14/.  lAs.  2(/.,  and  accordingly  the  second 
deposit  note  or  certificate  in  the  bill  mentioned  was  issued 
and  given  to  Mr.  Lacey  for  this  amount  and  interest. 
The  company  alleged  that  it  was  agreed  that  the  sums  of 
money  expressed  in  the  two  notes  were  not  to  be  paid 
except  by  the  consent  of  all  the  directors.  They  forther 
alleged  that  the  three  directors  who  signed  the  notes  had 
no  power  to  bind  the  company,  and  that  the  instruments 
were  invalid  as  respected  the  company. 

On  the  23rd  of  November,  1853,  Mr.  Lacey  took  an 
allotment  of  500  shares  in  the  company.  He  paid  the 
call  of  IL  per  share  on  300  shares  only.  The  company 
had  debited  the  calls  on  the  remaining  shares  to  his 
account.  The  company  alleged  that  on  Mr.  Lacey  being 
debited  with  this  200/.,  and  with  the  195/.  and  interest, 
there  was  a  balance  due  £rom  him  to  them. 

The  company  alleged  that,  to  the  best  of  their  belief, 
the  plaintiff*,  on  the  10th  of  August,  1857,  called  at  the 
company's  office  in  Cannon  Street,  and  asked  Mr.  Newton, 
the  company's  secretary,  *^  Did  Mr.  Lacey  deposit  these 
sums  with  the  company  ?  "  or  "  Has  Mr.  Lacey  deposited 
these  sums  with  the  company?"  or  to  that  effect;  and 
tiiat  Mr.  Newton  did  not  then  and  there  state  or  repre- 
sent that  there  was  a  balance  on  Lacey's  account  sufficient 
to  cover  the  moneys  mentioned  in  the  notes,  or  any  part 
thereof,  and  that  Mr.  Newton  did  not  give  an  answer  in 
reply  to  any  such  an  inquiry,  as  alleged  by  the  bill. 
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WOODHAMB 
V, 

Thb  Anglo- 

Australian 

AND 

Uniybbsal 

Family  Life 

assurancb 

COKPANY. 


Statement. 


The  defendantB  admitted  that  notice  of  the  deposit 
with  the  plaintiff  by  Mr.  Lacey  of  the  two  certificates 
was  given  to  them  by  the  plaintiff  on  the  6th  of  October, 
1857 ;  and  they  stated  that  on  the  14th  of  October,  Mr. 
Lacey  wrote  to  one  of  the  directors  to  the  effect  that  he 
had  received  a  note  from  the  secretary  informing  him  of 
the  delivery  of  such  notice ;  that  he  had  deposited  the 
two  deposit  notes  with  the  plaintiff  as  a  collateral  security 
for  a  sum  which  he  (Mr.  Lacey)  had  borrowed  from  him ; 
and  complaining  of  the  want  of  courtesy  of  the  plaintiff 
in  not  mentioning  to  him  (Lacey)  that  he  (the  plaintiff^ 
was  about  to  give  notice  to  the  company. 

On  the  4th  of  December,  1857,  another  call  of  1/.  per 
share  was  made.  The  company  alleged  that  at  this  date 
Mr.  Lacey  was  the  proprietor  of  the  500  shares.  He 
had  not  paid  this  call  in  respect  of  any  of  the  shares,  and 
the  500/.  had  been  debited  in  his  account. 

The  company  by  their  answer  submitted  that,  even  if 
the  pliuntiff  had  been  entitled  when  he  first  received  the 
notes  to  be  paid  the  sums  mentioned  therein,  by  allowing 
the  money  to  remain  with  the  company,  it  became  subject 
to  the  calls  made  on  the  shares  held  by  Lacey. 

In  cross-examination,  the  plaintiff  admitted  that  his 
original  debt  had  been  reduced  to  S5L  lOs.  by  his  receiv- 
ing a  composition  from  Mr.  Lacey  of  10^.  in  the  pound. 
On  being  asked  whether  before  he  received  the  10«.  com- 
position he  had  had  any  conversation  with  Mr.  Lacey  as 
to  the  deposit  notes,  he  said  that  he  had  asked  Mr.  Lacey'e 
solicitor  whether  receiving  the  composition  would  affect 
his  claim  on  the  deposit  notes,  and  that  gentleman  replied, 
*'  Certainly  not" 


Argument, 


Mr.  Bacon  and  Mr.  Shebbeare,  for  the  plaintiff,  con- 
tended that  the  plaintiff  was  entitled  to  demand  payment 
of  his  claim.     He  had  done  all  necessary  to  perfect  his 
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title  by  giving  immediate  notice  of  the  assignment  to  the 
company. 
[iZoft  v.  Hopkinson(a)  was  cited.] 


1661. 

WOODHAMS 

V, 

Tbb  Anglo* 

Australian 

AND 

Uniybbsal 

Family  Lifb 

assurancb 

Company, 


Mr.  Malins  and  Mr.  Boxburgh^  for  the  defendants. — 
This  was  not  a  negotiable  instrument^  but  a  chose  in 
action,  and  the  plaintiff  was  in  no  better  situation  than 
Lacey.      The  company  was  clearly  entitled  to  set  off    Argument 
against  Lacey's  claim  the  amount  due  from  him  on  his 
shares. 

But  the  case  went  further.  This  note  was  obtained  by 
fraud,  and  the  plaintiff  must  take  it,  subject  to  all  the 
equities  that  would  have  attached  to  it  in  the  hands  of 
Lacey.  At  the  date  of  the  notes  there  was  no  sum  what- 
ever due  from  the  company  to  Lacey ;  and  if  the  plaintiff 
had  sued,  which  he  could  only  do  in  the  name  of  Lacey, 
he  could  have  therefore  recovered  nothing.  The  assignee 
of  a  bond  can  be  in  no  better  situation  than  the  obligee 
who  assigns  it,  but  is  subject  to  the  same  equities :  Cator 
V.  Burke(b\ 

Again,  this  transaction  was  not  within  the  powers  given 
by  the  7  &  8  Vic.  c  110,  or  the  deed  of  settlement,  and 
was  therefore  void :  Ernest  v.  Nichob{c) ;  and  the  assignee 
of  an  instrument  so  created  was  affected  by  the  original 
defect  in  the  transaction :  The  Official  Manager  of  the 
Athenaum  v.  Pooley  (<f). 


The  Vice-Chancellor  : — 

This  is  not  a  case  of  the  assignment  of  a  chose 
in  action.  This  is  a  demand  against  the  company 
upon  a  deposit  note  which  has  been  assigned  to  no- 
body, but  which  passed  by  delivery  to  the  present 
plaintiff,  who  has  a  valid  title.     I  certainly  was  very 


Judgment, 


(a)  Ho.  Lds.  Cas.  not  yet  re- 
ported. 
(»)  1  B.  C.  C.  434. 


(e)  6  Ho.  Lds.  Cas.  401,  410. 
{d)  Antk,  vol.  i.  102 ;  s.  c.  3  De 
G.  k  J.  294. 
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1861.  much   surprised  to  hear,   in  a  case  of  this  kind,  ihe 

WooDHAMs  arguments  which  have  been  addressed  to  the  Court  on  the 

Thb  Anglo-  ^l^estion  of  the  supposed  equities  that  have  arisen  upon 

AusTRALiAjf  i\^Q  assificnment  of  a  chose  in  action.     A  deposit  note  for 


AND 


Universal  money,  like  a  deposit  note  for  goods,  passes  hj  delivery 
AssuRANCB  of  the  instrument,  and  requires  no  assignment.  The 
Company,  plaintiff  has  proved  that  he  has  received  this  note  by 
Judgment,  a  delivery  which  is  unquestionably  valid.  It  is  a  note 
which  acknowledges  that  this  company  have  had  depo- 
sited with  them  moneys  to  a  certain  amount.  Notice  of 
the  right  of  the  plaintiff,  who  was  in  possession  of  the 
note,  was  given  on  the  lOth  of  August,  1857.  The  fact 
of  the  deposit  of  the  money  was  then  acknowledged,  and 
there  were  subsequent  transactions  between  the  company 
and  the  original  depositor.  From  the  time  when  the 
company  had  notice  that  the  right  was  transferred  to  the 
plaintiff  he  had  nothing  to  do  with  the  subsequent 
transaction  between  the  company  and  the  person  who 
delivered  the  note  to  him.  I  can  hardly  imagine  a 
more  disgraceful,  or  dishonest,  defence  than  that  set 
up  by  the  company.  While  they  have  possession  of 
the  moneys,  they  try  to  make  out  that  it  was  an  illegal 
transaction  under  the  statute  of  the  7  &  8  Vic.  c  110; 
and  when  that  fails,  they  try  to  set-off  a  claim  against 
the  original  depositor,  which  was  never  mentioned  to  the 
plaintiff  at  all.  The  case  is  one  in  which  the  plaintiff  has 
acted  fairly.  He  has  proved  a  debt  against  the  company, 
and  given  the  company  the  benefit  of  the  sum  which  he 
received  from  the  estate  of  Lacey.  The  plaintiff  is  en- 
titled to  a  decree  against  the  company,  with  costs. 
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1861. 

DOUGLAS  V.  CULVERWELL.  -^^ 

NovAthbthi^ 

IHIS  bill  was  filed  by  W.  H.  A.  Douglas,  and  it  a  deed  pur-  ' 
prayed,  that  a  transaction  purporting  to  be  a  sale  of  ^solute  Mde"^ 
Heathbourne  Cottage,  near  BuBhy,  Herta,  might  be  l^^^^ 
declared  to  be  a  mortgage  only  for  the  moneys  pud  when  in  great 
by  the  defendant,  and  that  the  deed  executed  on  the  fl^u^ties^foran 
occasion  of  such  transaction,  and  purporting  to  be  an  ^n^iSeition. 
absolute  conveyance,  might  be  rectified.     The  bill  also  declared  to  be 

only  a  mort- 

prayed  for  an  account,  and  on  repayment  of  what  should  gage  for  the 
be  found  due  on  the  footing  of  a  mortgage,  that  the  ^^hLe- 
defendant  might  be  decreed  to  recover  the  premises,  and  ™o^y»  H  »P- 

o  r  '  pearingthat 

to  deliver  up  the  deeds.  the  plaintiff's 

The  bill  stated,  that  the  plaintiff  became  entitled  the  knowledge 
to  the  premises,  in  fee  simple  on  the  death  of  his  father,  jant  wMtoob- 
subject  to  a  lease  dated  in  1839,  to  a  Mr.  Lovekin,  at  tainaioan,and 

•'  '  nottoseU;that 

the  rent  of  18/.  per  annum.  one  solicitor 

The   bill    alleged,  that   in  month   of  March,  1842,  both  parties, 

the  plaintiff,  being  about  to  establish  himself  in  business  JefendanUth 

in  the  medical  profession,  obtained,  through  a  Mr.  S.  purchaser)  had 

M.  Cooper,  his  solicitor,  a  loan  of  a  sum  of  150/.  from  introduced  in- 

a  Mr.  J.  P.  Fowler,  a  client  of  Mr.  Cooper.     That  on  J^ed^iendi" 

the  23rd  of  March,  1842,  Mr.  Fowler  paid  the  plaintiff  ^n  tiie  day  the 

^  ^  transaction 

149/.  (less  about  13/.,  which  were  deducted  by  Mr.  wascompieted. 
Cooper  for  costs),  and  the  plaintiff  executed  to  Mr.  Fowler  dant  wasorder- 
a  mortgage  of  the  property  for  150/.,  with  interest  at  5  ^te^J^e****!* 
per  cent.  The  title-deeds,  which  related  to  property  of  fe/»t  the  plain- 
greater  value,  remained  in  the  possession  of  the  plaintiff's  disputed  the 

fom^ltr  auienticity  of 

"™"y*  the  documents 

The  bill  then  alleged  as  follows : — About  the  end  of  which  were 

.    T  .  #•      i»  A  proved  in  the 

July  1842,  the  plaintiff  was  in  want  of  a  further  sum  of  cause,  the 
100/.,  and  Mr.  Cooper  undertook  to  obtain  him  such  lowed  him  Uie 
further  sum  as  a  loan  on  the  security  of  a  further  ^^°^^j^^" 

putatioR  that 
the  doenments  were  forged. 
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18G1.  mortgage  of  the  house  and  premises.  On  the  4th  August, 
DouGLAH  1842,  he  called  at  Mr.  Cooper's  oflSce,  9,  Old  Cavendish 
CuLYBRWBLL  Street,  when  Mr.  Cooper  made  an  excuse  for  the  absence 
Statment  ^^  Fowler,  who,  he  said,  was  ill,  and  then  and  there 
introduced  the  defendant,  Richard  Culverwell,  to  the 
plaintiff,  whom  the  plaintiff  then  met  for  the  first  time, 
and  who,  Mr.  Cooper  said,  was  willing  to  advance  the 
money.  A  deed  was  then  produced  for  the  plaintiff  to 
execute,  and  he  was  about  to  do  so,  when  it  occurred  to 
him  that  it  was  not  in  the  same  form  as  the  former 
mortgage,  and  he  told  Mr.  Cooper  so;  whereupon, 
Mr.  Cooper  said  it  was  not  a  regular  mortgage,  but  it 
was  worded  so  that  the  defendant  should  receive  the 
whole  of  the  rents  by  way  of  interest,  for  that  the  law 
allowed  interest  at  5  per  cent,  only,  while  the  defendant 
required  a  higher  rate  for  his  money,  but  that  the  plain^ 
tiff  might  look  upon  it  otherwise  as  a  mortgage.  The 
defendant,  who  was  present,  joined  in  this  assurance,  and 
told  the  pluntiff  he  might  redeem  the  property  at  any 
time  he  thought  proper,  on  repaying  to  the  defendant 
the  amount  he  was  then  about  to  receive,  he,  the  de- 
fendant, in  the  meantime  receiving  the  rent,  keeping 
doWn  the  insurance  on  Fowler's  mortgage,  paying  for  the 
insurance  on  the  property,  and  retaining  the  surplus  to 
his  own  use  in  lieu  of  interest.  The  bill  alleged  that 
after  reiterated  assurances  to  this  effect  from  both  the 
defendant  and  Cooper,  the  plaintiff,  calling  aU  who  were 
present  to  witness  that  he  signed  the  deed  as  a  mortgage, 
and  not  as  a  sale,  executed  the  deed,  and  thereupon  the 
defendant  handed  to  Cooper,  on  behalf  of  the  plaintiff^ 
the  sum  of  101/.,  out  of  which  Cooper  retained  15/.  for 
the  costs  of  the  deed,  to  which  the  plaintiff  assented. 
The  sum  was  delivered  by  the  defendant  to  Cooper  in 
the  shape  of  a  bank-note  for  100/.  and  a  sovereign.  The 
other  persons  present  at  the  execution  were  two  clerks  of 
Mr.  Cooper,  named  Moore  and  Cozens,  and  a  Mr.  Bur- 
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ridge,  who,  Mr.  Cooper  said,  was  his  medical  attendant.  i^^- 
After  the  plaintiff  had  executed  the  deed,  Mr.  Cooper,  dodolas 
in  the  presence  of  the  defendant,  handed  to  the  plaintiff  culybrwbll 
a  paper  bearing  the  defendant's  address,  saying,  "  That  ^^^7^^^^ 
is  where  you  are  to  go  when  you  return  the  101/. ;"  and 
the  plaintiff,  at  the  request  of  the  defendant,  wrote  and 
handed  to  the  defendant  a  note  addressed  to  Mr.  Lovekin, 
requesting  him  to  pay  the  rent  to  the  defendant  for  the 
present,  until  he.  heard  from  the  plaintiff  to  the  contrary. 
On  the  22nd  of  October,  in  the  same  year,  application 
was  made  to  the  defendant  personally  by  a  sister  of  the 
plaintiff  on  his  behalf,  and  an  offer  was  then  made  by  her^ 
on  the  plaintiff's  behalf,  to  redeem  the  property  on  pay- 
ment of  the  101/.  The  defendant  did  not  then  deny  the 
undertaking  and  agreement  as  aforesaid,  but  taunted  the 
plaintiff's  sister  with  haying  no  writing  to  show  in  support 
of  it,  and  refused  to  aUow  the  property  to  be  so  redeemed. 
The  defendant  had  been  in  possession  and  receipt  of  the 
rents  ever  since  the  date  of  the  deed.  He  had  some  time 
since  paid  off  Mr.  Fowler,  and  taken  a  transfer  of  his 
mortgage.  Shortiy  after  October,  1842,  the  plaintiff 
fell  into  embarrassed  circumstances,  and  not  till  now  had 
he  been  in  a  position  to  redeem  or  sue  for  the  redemption 
of  his  property.  The  plaintiff  had  recentiy  applied  to 
the  defendant  to  come  to  an  account,  and  to  reconvey, 
on  payment  of  what  should  be  found  due  to  him ;  but 
the  defendant  whoUy  refused,  and  claimed  to  hold  the 
property  as  absolute  owner. 

The  plaintiff  alleged  the  value  of  the  property  in  1842 
was  between  700/.  and  800/. 

The  bill  then  prayed  that  the  transaction  might  be  de-^ 
clared  to  be  a  mortgage. 

The  defendant,  by  his  answer,  produced  a  copy  of  a 
memorandum  of  agreement,  dated  the  11th  of  March, 
1839,  between  Joseph  Douglas,  the  plaintiff's  father,  and 
Mr.  Lovekin,  whereby  Joseph  Douglas  agreed  to  grant 
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1861.        a  lease  of  Heathbourne  Cottage  for  twenty-one  years,  at 
Douglas      a  rent  of  18/.,  on  Mr.  Lovekin  erecting  a  bedroom  and 
kitchen,  and  repairing  the  whole  house,  Joseph  Douglas 
agreeing  to  insure  the  house  as  at  present.     The  copy  of 
this  memorandum  had  only  come  into  his  possession  within 
the  previous  few  days.      The  answer  alleged  that  the 
selling  value  of  the  house  in  August,  1842  (subject  to 
the  lease),  was  300Z.,  which  was  the  sum  the  plaintiff 
himself  set  upon  it.    That  the  defendant  had  recently  spent 
about  100/.  on  the  house  in  repairs  and  improvements,  at 
the  instance  of  the  present  tenant.     The  value  of  the 
property  near  Bushey  had  very  considerably  increased  in 
value  of  late  years.     On  or  about  the  4th  of  August^ 
1842,  Mr.  Cooper  informed  defendant  that  the  plaintiff 
was  in  need  of  money,  and  (as  the  defendant  believed  in 
the  presence  of  the  pliuntiff)  that  the  plaintiff  intended 
to  sell  the  premises  absolutely.     On  the  4th  of  August, 
1842,  Mr.  Cooper  came  to  the  defendant's  shop  in  Great 
Marylebone  Street,  and,  so  far  as  he  recollected,  accom* 
panied  by  the  plaintiff.     Mr.  Cooper  stated  that  the 
plaintiff  wished  to  sell  some  property  at  Bushey  upon 
which  Mr.  Fowler  had  advanced  150/.  on  mortgage,  and 
asked  the  defendant  to  purchase  it.     That  the  defendant 
immediately  said  he  knew  nothing  of  the  property.     In 
answer  to  this  remark.   Cooper  said  that  Mr.  Fowler 
would  buy  it,  but  he  was  not  in  London,  and  the  plaintiff 
wanted  150/.  for  it.     Mr.  Cooper  explained  that  the  pro- 
perty was  let  for  18/.  a  year  on  lease,  and  that  there  were 
seventeen  or  eighteen  years  to  run.     That  the  defendant 
declined  to  have  anything  to  do  with  the  matter  unless 
he  saw  the  property,  and  offered  to  go  down  with  Mr. 
Cooper  and  see  it.     He  said  if  he  liked  it,  and  considered 
it  worth  the  money,  he  would  buy  it.     Mr.  Cooper  then 
said  that  the  money  was  wanted  immediately,  and  there^ 
fore  that  course  could  not  be  taken.     Mr.  Cooper  still 
pressing  defendant  to  purchase  the  property,  the  defendant 
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offered  100/.  for  it,  which  offer  was  refused,  and  Mr.        ^^i- 
Cooper  then  went  awiay.     In  the  course  of  about  two  or     Douglas 
three  hours  afterwards  he  returned,  and  asked  defendant  cultbbwbll 
to  give  more  than  100/.  for  the  property,  but  the  defen-     ^  " — 
dant  peremptorily  declined  to  do  so.     At  length  he  con- 
sented to  give  101/.  for  it.     Mr.  Cooper  then  made  an 
appointment  to  complete  the  purchase  at  his  oflSce  that 
evening,  but  the  defendant  immediately  said,  ^'  You  can't 
be  prepared  so  soon."    Upon  which  Mr.  Cooper  said  he 
had  prepared  the  draft,  and,  to  the  best  of  the  defendant's 
recollection,  assigned  as  a  reason  for  having  done  so,  that 
he  supposed  Mr.  Fowler  would  purchase  the  property, 
and  he  had  only  to  substitute  defendant's  name.     That 
Ihe  defendant  produced  a  memorandum  of  agreement, 
which  purported  to  be  an  agreement  whereby  W.  HL  A. 
Douglas  agreed  to  sell,  and  R.  Culverwell  agreed  to  buy, 
for  the  sum  of  101/.,  the  equity  of  redemption  in  the 
fee-simple  of  the  house  and  premises,  and    the    sud 
W.  H.  A.  Douglas  thereby  agreed  to  make  a  good  title 
and  execute  a  conveyance  with  the  usual  covenants,  and 
to  give  authority  to  the  tenant  to  pay  the  rent  to  Richard 
Culverwell,  his  heirs  and  assigns.     It  was  agreed  that 
101/.  should  be  paid  on  the  execution  of  the  conveyance, 
the  expenses  of  the  conveyance  and  investigating  the 
title  to  be  borne  by  the  said  W.  H.  A.  Douglas.     This 
memorandum  was  of  the  same  date,  and  purported  to  be 
signed  by  the  plaintiff  and  witnessed  by  Cooper.     Defen- 
dant attended  at  the  office  of  the  defendant  in  the  evening, 
where  he  found  Cooper,  the  plaintiff,  Mr.  Burridge,  and 
Mr.  Cozens,  a  clerk  in  the  employ  of  Cooper. .    A  deed 
was  laid  before  them,  and  read  over  and  executed  by  the 
plaintiff  and  defendant,  and  attested  by   Mr.  Cooper, 
Mr.  Burridge,  and  Mr.  Cozens.     When  the  defendant 
was  about  to  pay  the  purchase-money,  he  asked  the 
plaintiff  to  write  a  letter  to  the  tenant,  instructing  him 
to  pay  the  rent  to  the  defendant  for  the  future.     That 
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1861.        plaintiff  objected  to  the  proposition^  stating  as  his  reason 
D0U6LA.B      that  he  did  not  wish  his  family  to  know  that  he  had  sold 

mm 

CiTLYEiLWBLL  tho  property ;  but^  upon  defendant's  saying  that  he  would 
Su^mmi.     ^^*  P*y  ^®  purchase-money  without  having  such  a  letter, 
plaintiff  ultimately  wrote  to  Mr.  Lovekin  a  letter,  stating 
that  he  (plaintiff)  had  sold  the  cottage,  and  authorizing 
and  directing  him  to  pay  the  rent  henceforth  to  B*  Cul- 
verwell,  of  53,  Great  Marylebone  Street,  tailor,  and  that 
his  receipt  woidd  be  a  sufficient  discharge.     That  the 
defendant  denied  the  allegations  in  the  plaintiff's  bill  so 
far  as  they  were  inconsistent  with  these  statements.    After 
the  execution  of  the  said  deed,  the  defendant  handed  to 
Mr.  Cooper,  on  behalf  of  the  plaintiff,  the  sum  of  101/., 
and  he  believed  Cooper  did  pay  himself  15L  out  of  that 
sum!    That  the  defendant  ftirther  alleged  that  one  day 
in  October,  1842,  on  his  return  to  his  home,  he  found  a 
lady  and  gentleman  waiting  for  him.     The  kdy  intro- 
duced  herself  as  the  sister  of  the  plaintiff,  and  asked 
defendant  to  take  back  the  money,  defendant  had,  aa  she 
said,  lent  to  the  plaintiff  on  the  property ;  but  defendant 
told  her  plainly  that  he  had  not  lent  the  plaintiff  any 
money,  but  had  purchased  the  property,  and  therefore 
refused  to  accede  to  her  request.     That  defendant  offered 
to  sell  her  the  property,  and  said  he  would  take  SOL  more 
than  he  gave  for  it.     She  pressed  defendant  to  take  25L 
more,  but  he  declined.     Shortly  afterwards  defendant 
received  a  letter  from  the  plaintiff,  dated  the  26th  of 
October,  1842,  asking  him  to  accept  his  sister's  offer  of 
25/.  and  the  sum  defendant  had  pud;  but  defendant 
declined  that  offer,  and  another  to  the  same  effect  in  the 
November  following.     In  August,   1858,  the  plaintiff 
wrote  a  letter  to  Mr.  Lovell,  defendant's  solicitor,  re- 
quiring defendant  to  permit  him  to  redeem  the  property ; 
and  Mr.  Lovell  wrote  on  behalf  of  the  defendant  reftising 
to  do  so,  and  declining  any  further  correspondence  on  the 
subject.     In  November,  1859,  Mr.  Braund,  phuntiff'a 
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present  solicitor,  wrote  to  defendant  expressing  a  wish  to       -^^' 
effect  an  amicable  settlement  relative  to  the  Bushey  pro*     DovohAB 

■a 

perty.  Defendant  replied  that  he  had  purchased  the  OvhTMwwiA 
house,  and  offered  to  produce,  and  did  produce,  to  Mr.  gf^Z^f 
Braund  the  deeds  and  papers  respecting  the  matter  in  his 
possession.  Extracts  firom  Mr.  Cozens's  diary,  and  from 
Mr.  Cooper's  bill  of  costs  were  produced,  containing  entries 
relatiye  tothe  '^  purchase"  by  Mr.  Culverwell  of  the  Bushey 
property.  That  the  defendant  denied  that  any  agree- 
ment or  undertaking  for  making  the  conyeyance  subject  to 
redemption  by  the  plaintiff  was  ever  entered  into,  and 
said  that,  if  there  had  been  any  such  agreement,  it  ought  ^ 

to  have  been  in  writing  under  the  Statute  of  Frauds. 

The  plaintiff  by  his  affidavit  verified  the  allegations  of 
the  bill,  and  with  respect  to  the  notice  to  Mr.  Lovekin 
said  that  he  wrote  and  signed  a  notice  in  the  following 
terms: — 

"  Dear  sir, — ^Please  to  pay  the  rent  for  ^the  present 
until  you  hear  from  me  to  the  contrary,  to  the  bearer^ 
Mr.  Culverwell. 

«  Yours  faithfully, 

"  W.  H.  A.  DouoLAfl/* 

Plaintiff  said  he  was  certain  he  never  wrote  or  signed 
any  such  letter  as  was  set  forth  in  the  answer  as  having 
been  written  to  Mr.  Lovekin.  He  denied  that  he  ever 
authorised  Mr.  Cooper  to  negotiate  a  sale  of  Heathbourne 
Cottage,  or  that  he  ever  had  any  intention  of  selling  it, 
or  that  he  ever  signed,  or  authorised  any  one  to  sign  on 
his  behalf,  any  such  memorandum  as  was  set  out  in  the 
answer,  or  that  he  ever  heard  of  such  a  document  until 
his  solicitor,  Mr.  Braund,  told  him  that  the  defendant 
had  produced  what  purported  to  be  such  a  document. 
He  denied  further  that  the  deed  was  read  over  to  him,  or 
that  he  stated  as  an  objection  to  writing  a  letter  to  the 
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statement. 


^j*        tenant  of  the  property  that  he  did  not  wish  his  family  to 

DouoLAB     know  he  had  sold  it.     Mr.  Lovekin  and  Mr.  Fowler 

CtTLTBBWBLL  ^ere  both  dead ;  and  Mr.  Cooper^  the  solicitor^  plaintiff 

believed  was  living ;  but  his  name  was  not  in  the  Law 
List,  and  plaintiff  did  not  know  where  he  was  to  be 
found. 

The  plaintiff's  sister  deposed  that  previously  to  the 
lease  to  Mr.  Lovekin,  her  father  had  repeatedly  offers  of 
800/.  and  900/.  for  the  property. 

Mr.  Cozens  deposed  to  the  deed  and  other  documents 
mentioned  in  the  answer  having  been  signed  by  the 
pliuntiff. 

There  was  a  great  deal  of  evidence,  the  effect  of  which 
was  considered  in  his  Honour's  judgment. 


Argum§Hi0 


Mr.  Greene  and  Mr.  Dauney  for  the  plaintiff — 

There  was,  no  doubt,  a  conflict  in  the  evidence,  but 
the  probabilities  of  the  case  were  in  favour  of  the  plain- 
tiff's statement.  But  farther,  the  testimony  of  one 
witness  was  supported  by  the  collateral  circumstances, 
and  must,  therefore,  prevail  against  the  positive  oath 
of  the  defendant:  Morphett  v.  Jones  (a),  Pember  v. 
Mathers  (A). 

It  was  clear  that  the  Statute  of  Frauds  did  not  exclude 
parol  evidence  to  show  the  real  nature  of  the  transaction: 
Lincoln  v.  Wright  (c). 

If  the  transaction  were  a  mortgage,  it  was  quite  clear 
the  defendant  could  not  be  allowed  for  unreasonable 
improvements. 

[Sandon  v.  Hooper  (d),  Gibson  v.  Russell  (e)  were  cited.] 


Mr.  Malins  and  Mr.  C  Browne  for  the  defendants — 


(a)  1  SwanBt.  182  (bottom  of 
page). 
(J)  1  B.  C.  C.  62-64. 


{o)  4  De  G.  &  J.  16. 
\d)  6  Beav.  246. 
(f )  2  T.  &  C.  C.  104. 
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Argument, 


The  defendant  was  a  purchaser  for  valuable  considera-         I86I. 
tion,  and  his  title  could  not  be  impeached.     Admitting      DouoLiis 
the  principle  laid  down  in  Pembee  v.  Mathers  {a) ;  in  this  culvbrwell 
case  the  collateral  circumstances  were  in  favour  of  the 
defendant's  statement,  because  the  deed  was  clearly  an 
absolute   conveyance.      Moreover,  in    that    case    Lord 
Thurlow  directed  the  disputed  fact  to  be  ascertidned  at 
law.     The  whole  of  the  evidence  negatived  the  motion 
that  the  transaction  was  a  mortgage. 

Assuming,  then,  it  was  a  sale,  there  was  nothing  to 
affect  the  defendant's  title.  He  was  a  stranger  to  the 
plaintiff.  There  was  no  confidential  relation  subsisting 
between  the  parties,  and  he  bought  the  property  at  the 
urgent  request  of  the  plaintiff  and  his  solicitor. 

\Jones  V.  Sherriffe  (J),  Lord  Midleton  v.  Eliot  (c)  were 
dted.] 

Mr.  Greene  replied. 

His  Honour  reserved  judgment,  which  he  delivered  on 
the  22nd  of  December,  1861. 


The  Vice-Chancellob  : — 

The  question  in  this  cause  is,  whether  the  defendant  is 
entitled  to  retain  the  house  and  land  conveyed  to  him  by 
the  plaintiff  as  an  absolute  purchase,  or  whether,  on  the 
evidence  as  to  the  real  nature  of  the  transaction,  the 
Court  ought  to  set  it  aside  as  an  absolute  sale,  and  direct 
a  reconveyance  to  the  plaintiff  on  terms. 

It  appears,  from  the  evidence,  that  the  money  paid  by 
the  defendant  was  very  considerably  less  than  the  fair 
value  of  the  property.  But  on  the  mere  ground  of 
undervalue  there  is  certainly  no  sufficient  ground  for 


Judgment. 


(fl)  1 B.  C.  C.  C.  52. 
lb)  Cited  in  Eoster  v.  Eead^  9 
Mad.  38 ;  also  in  Su^en  Y.  &  P., 


vol.  1,  p.  188, 11th  ed. 
(c)  15  Sim.  531. 
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1861.         setting  aside  the  transaction.     Although  mere  inadequacy 

BoneLAs     of  price  may  not  be  enough  to  justify  the  interference 

CoLTB&wiLL  ^^  ^^®  Court,  yet  if  there  be  inadequacy  of  price  to  a 

.  ' —    .     considerable  extent,  with  other  circumstances,  such  as 

extreme  pressure,  or  surprise,  or  unfairness,  the  Court 

has  seldom  refused  relief. 

In  the  present  case  it  appears  clearly  enough  that  the 
defendant  knew  that  the  plaintiff's  object  was  to  borrow, 
and  not  to  sell;  that  the  defendant  was  an  entire  stranger 
to  him,  and  only  suddenly  introduced  on  the  day  of  the 
transaction;  that  the  defendant  employed  no  other 
attorney  in  the  business  except  Cooper,  who  was  the  plain- 
tiff's solicitor,  and  had  been  the  solicitor  of  the  defendant 
himself  in  other  matters ;  that  the  defendant  was,  by  the 
act  of  Cooper,  suddenly  brought  forward  only  on  the 
very  day  of  the  transaction  instead  of  Fowler,  who  was 
to  have  advanced  the  money  on  mortgage;  that  the 
whole  business  was  completed  on  the  very  day  on  which 
the  defendant's  name  was  first  mentioned  to  the  plaintiff; 
that  at  the  time  of  the  execution  of  the  conveyance  to  the 
defendant  there  was  an  expression  of  surprise  by  the 
plaintiff  that  the  deed  was  not  in  the  form  of  a  mortgage, 
and  that  he  objected  to  execute  it  as  an  absolute  convey- 
ance. 

The  defendant,  in  his  evidence,  admits  that  the  plaintiff 
objected  to  write  a  letter  to  the  tenant  of  the  property, 
stating  that  he  had  sold  it  to  the  defendant,  and  that, 
therefore,  the  defendant  said  he  should  not  have  any 
money  unless  he  did  so.  The  plaintiff  has  positively 
sworn  that  he  executed  the  deed  on  the  faith  of  a  repre- 
sentation by  the  defendant,  and  also  by  Cooper,  that, 
although  it  was  in  form  an  absolute  conveyance,  it  should 
be  looked  upon  as  a  mortgage,  and  that  on  repajrment 
of  the  money  and  interest  the  defendant  would  reconvey. 
There  are,  however,  material  inaccuracies  in  the  plaintiff's 
irtatements  upon  oath  on  other  points  which   greatly 


CASES  IN  CHANCEBT.  261 

dimiiUBh  the  weight  of  his  testimony.  But  the  evidence  1861. 
of  Potter  as  to  the  conduct  and  declarations  of  the  de-  Douglas 
fendant  in  October^  1842,  less  than  three  months  after  culybiiwbli. 
the  transaction,  is  of  very  great  weight.  The  evidence  jJTZ^ 
of  this  witness,  taken  with  that  of  Miss  Douglas  and  of 
Henderson,  as  to  the  negociations  in  the  end  of  1842,  go 
to  show  very  clearly  that  what  the  defendant  then  relied 
upon  was  that  he  had  not  in  any  manner  bound  himself 
in  writing  to  reconvey,  and  tiie  whole  negociation  turned 
upon  the  terms  on  which  he  woidd  consent  to  reconvey 
to  the  plaintiff.  Cooper's  conduct  towards  the  plaintiff, 
and  the  defendant's  conduct  in  employing  no  other  pro- 
fessional person  in  tiie  transaction  than  Cooper,  are  very 
material  circumstances,  where  the  other  parts  of  the 
evidence  show  that  the  plaintiff  was  completely  in 
Cooper's  power,  and  that  Cooper  betrayed  the  plaintiff's 
interest,  and  made  himself  the  tool  of  the  defendant  to 
obtain  the  execution  of  an  absolute  conveyance.  The 
multiplication  of  documents  prepared  for  the  plaintiff's 
signature  by  Cooper,  aU  on  the  same  day,  into  which 
words  are  slipped  to  describe  the  transaction  as  a  sale, 
all  tend  to  show  that  Cooper,  as  the  tool  of  the  defendant, 
was  concocting  a  scheme  for  a  sale  to  the  defendant. 
These  docimients  themselves  were  superfluous  and  useless 
for  any  other  purpose  than  to  give  the  transaction  the 
colour  of  an  absolute  sale.  Although  the  plaintiff  has 
unfortunately  denied  the  authenticity  of  these  documents, 
and  endeavoured  to  make  out  a  case  of  forgery,  there 
seems  no  reason  to  doubt  that  tiiey  were  really  signed  by 
the  plaintiff.  The  hurried  nature  of  the  transaction, 
and  the  urgent  pressure  of  the  plaintiff's  necessities  at 
tiie  time  may  have  effaced  his  recollection  as  to  these 
papers.  But  his  case  is  much  prejudiced  by  his  denial 
of  their  authenticity*  It  is  not  an  unimportant  fact  that 
the  plaintiff  was  charged  with  the  whole  expenses  of  the 
conveyance,  which,  if  tiie  transaction  was  a  purchase, 
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1861.        could  not  be  considered  usual  or  proper.     Upon  the 
BouoLAs      whole  case  there  seems  enough  upon  the  evidence  to 
CuLYBRWBLL  ^how  that,  cousidcred  as  an  absolute  sale,  it  was  a  grind- 
Judameni      ^^^  *^^  oppressive  transaction,  suddenly   entered  into 
through  the  contrivance  of  the  plaintiff's  solicitor,  who 
was  betraying  his  interests  to  serve  the  defendant,  and 
who  procured  the  plaintiff  to  execute  an  absolute  con- 
veyance at  an  undervalue.     Unfair  advantage  taken  of 
the  necessities  and  distress  of  one  who  wishes  and  intends 
only  to  be  a  borrower,  but  is  induced  to   execute   an 
absolute  conveyance  in  consideration  of  a  sum  of  money 
greatly  below  the  market  value  of  the  property,  has 
been  held  enough  to  set   aside   the  transaction   as  an 
absolute  sale.     The  decisions  of  the  House  of  Lords  in 
Gould  V.  Okeden  {a)  and  Kendrick  v.  Hudson  (b),  and 
the  principles  stated  by  Lord  Thurlovr  in  Heathcote  y. 
Paignon  (c)  sanction  this  view.     And  where,  as  in  this 
case,  one  of  the  circumstances  of  unfairness  is  the  em- 
ployment by  the  alleged  purchaser  of  no  other  solicitor 
in  the  transaction  than  that  of  the  distressed  person  who 
is  betrayed  by  that  solicitor  into  the  execution  of  a  deed 
of  absolute  sale  instead  of  a  mortgage,  the  right  to  relief 
is  much  stronger.     This  transaction,  therefore,  must  be 
set  aside.     The  defendant  must  be  decreed  to  pay  the 
plaintiff's  costs  of  the  suit,  except  so  much  of  the  costs 
as  have  been  occasioned  by  the  plaintiff's  denial  of  the 
authenticity  of  the  three  documents — that  is  to  say,  the 
memorandum  of  agreement  signed  by  the  plaintiff  dated 
the  4th  of  August,  1842 ;  the  letter  of  the  plaintiff  to 
Lovekin,  the  tenant  of  the  property,  dated  the  4th  of 
August,  1842 ;  and  the  letter  dated  the  4th  of  August, 
1842,  signed  by  the  plaintiff,  and  addressed  to  Cooper, 
as  to  the  application  of  the  money.     In  other  respects  the 
decree  must  be  according  to  the  form  of  the  decree  of 

(a)  4  B.  P.  C.  198.  (h)  Ibid.  222.  (c)  2  B.  C.  C.  167. 
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the  House  of  Lords  in  the  case  of  Gould  v.  Okeden  as       1861. 
stated  in  4  Bro.  P.  C.  202  (a).  Douglas 

V. 

CULTBRWBLL 

Judgnunt, 


SMITH  V.  SMITH. 


NovMh^Uh 


MA  testator, 
R.  VERB  HERBERT  SMITH  by  hie  will,  dated  who  bad  id- 

the  12th  of  February,  1859,  made  the  following  di8-J^u,J^2d 

**  I  give  and  devise  that  my  mansion  house  called  account,  be- 
the  Great  Hill,  with  the  stables^  outbuildings,  gardens,  him  a  legacy 
shrubberies,  pleasure  grounds,  and  the  several  pieces  or  Sl^mOTtiw^of 

the  debt. — 
Heidj  that  the  loan  and  unascertained  balance  must  be  set  off  against  the  legacy. 

Upon  the  same  principle  the  Court  held  that  the  assignees  of  a  firm  indebted  to  the  tes- 
tator were  not  entitled  to  receive  a  legacy  bequeathed  by  the  testator  to  a  member  of  the 
ihin.     Cherry  ▼.  Botdthee  {b)  considered. 

But  a  legacy  to  the  cestui  que  trust  of  a  settlement,  by  which  the  testator  had  corenanted 
with  trustees  to  settle  certain  funds — Heldf  not  a  satisfaction  of  the  covenant. 

A  direction  by  the  testator  to  his  executors  to  pay  all  his  Just  debts,  is,  on  the  true 
construction  of  the  statute  17  &  18  Vic.  c.  113,  sufficient  to  entitle  his  executor,  who  was  also 
the  devisee  to  an  estate  in  mortgage,  to  exoneration. 


(a)  The  decree  in   Gould  v. 
Okeden  was  as  follows:  ''That 
the  deeds  of  lease  and  release  of 
the  17th  and  18th  of  July,  1716, 
should  be  set  aside  from  being  an 
abaolnte  purchase,  and  be  con- 
sidered only  as  a  mortgage  or 
flccitrity  for  the  money  really  and 
hondjide  paid  by  William  Okeden 
to  William  Glisson,   or   to   his 
order,  or  for  his  use;  and  that 
it  ahonld  be  referred  to  a  master 
to  take  an  account  of  what  was 
due  for  principal  and  interest  of 
the  money  so  paid  and  advanced 
by  the  said  William  Okeden;  and 
an   account    of  the   rente    and 
profite   of  the   lands    and   pre- 
mises   comprised    in    the    said 
deeds  reeeiyed  by   the  respon- 


dents since  Okeden^s  death,  or 
which  might  have  been  received 
without  their  wilful  default,  for 
or  through  the  means  of  William 
Okeden,   in   his    lifetime,  with 
reste;   and    if,   on    taking*    the 
said    account,    the    respondente 
(Okeden)  should  be  found  to  be 
overpaid,  then  they  should  pay 
the  surplus  to  the  defendanto,  and 
deliver  up  to  them  the  title-deeds, 
and  reconvey  the  estate  as  in  the 
decree  mentioned;  but  if  there 
should  be  anything  found  due  to 
the  respondente  (Okeden),  then, 
on  the  applicant's  payment   to 
them  of  what  should  be  so  found 
due,  the  respondente  were  to  re- 
convey,  &c. 
{b)  4  M.  &  C.  442. 
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1861.  parcels  of  land  thereto  belonging,  the  whole  now  being 
Skith  in  1^7  own  occupation.  And  also  all  those  several  pieces 
SxiTB.  ^^  parcels  of  meadow  or  pasture  land  adjoining  thereto, 
and  now  held  by  W.  L.  Butcher,  W.  M.  Horsebreaker, 
and  W.  Warr,  publican,  as  tenants  thereof,  and  also  my 
farm  and  lands  called  Llwyndu  farm,  now  held  by  T. 
Collier  as  tenant  thereof,  all  which  said  hereditaments 
and  premises  are  situated  in  the  said  parish  of  Aber- 
gavenny. And  also  all  that  piece  or  parcel  of  garden 
ground  adjoining  the  cemetery  in  the  said  parish.  And 
also  all  that  messuage  or  dwelling-house,  shop,  and  out- 
buildings situate  in  High  Street,  in  the  town  of  Aber- 
gavenny, now  in  the  occupation  of  Levi  Lowndes  as 
tenant,  together  with  the  fixtures  and  articles  of  furni- 
ture demised  therewith.  And  also  my  seats  or  pews  in 
the  parish  church  of  St  Mary  at  Abergavenny  aforesaid^ 
unto  my  daughter^  E.  Smith,  her  heirs  and  asngns  for 
ever.  I  give  and  bequeath  all  my  furniture,  plate^  and 
plated  articles,  books,  wines,  spirits,  linen,  china,  car- 
riages, horses,  harness,  and  farming  stock,  and  aU  other 
articles  and  things  in  and  about  my  said  mansion  house 
and  premises  unto  my  said  daughter  Elizabeth,  for  her 
own  absolute  use  and  benefit.  I  give  and  bequeath  the 
sum  of  2000/.  sterling  unto  my  grandson  V.  H.  Smithy 
of  Wolverhampton,  gentleman,  and  the  like  sum  of  2000^1 
sterling  unto  my  granddaughter,  E.  S.  Jeavons,  and  to 
my  executor  hereinafter  named  the  sum  of  100/.  each. 
I  give  and  devise  all  other  my  freehold  messuages  and 
real  estate  situate  in  the  several  parishes  of  Trevethon, 
Mynyddthuslloyne,  and  Caldicot,  in  the  county  of 
Monmouth,  and  all  my  leasehold  houses  in  the  city  of 
Bristol^  and  also  all  other  my  real  and  leasehold  mes- 
suages, lands,  and  hereditaments  whatsover,  and  whatso- 
ever not  hereinbefore  specifically  disposed  of  unto  my 
son-in-law  J.  Jeavons,  and  my  sons  Henry  Smith  and 
James  H.  Smith,  and  my  said  daughter  E.  Smith,  upon 


statement. 
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trust  as  soon  as  conveniently  may  be  after  my  decease  to  ^^j- 
sell  the  same  eitlier  together  or  in  parcels,  and  either  by 
public  auction  or  private  contract,  to  any  person  or 
persona  willing  to  become  the  purchaser  or  purchasers 
thereof,  or  of  any  part  thereof,  for  such  price  or  prices, 
or  sum  or  sums  of  money  as  to  the  said  trustees  or  trustee 
shall  seem  reasonable,  and  for  promoting  and  fSs^ilitating 
such  sale  or  sales  the  trustees  or  trustee  shall  or  may 
enter  into,  make  and  execute  all  such  contracts,  convey- 
ances, insurances,  as  the  said  trustees  or  trustee  shall,  in 
their  or  by  his  discretion,  think  proper,  and  shall  or  may 
buy  in  the  said  premises  or  any  part  thereof,  at  any 
auction,  and  resell  the  same  in  manner  aforesaid,  and 
also  shall  or  may  rescind  or  vary  any  contract  for  sale  as 
to  them  or  him  may  seem  advisable.  And  I  declare  that 
my  said  trustees  or  trustee  shall  stand  possessed  of  and 
interested  in  the  moneys  to  arise  by  such  sale  or  sal^s 
(after  deducting  thereout  the  expenses  attending  such 
sale  or  sales)  in  trust  to  divide  the  same  into  seven  equal 
parts  or  shares." 

The  will  then  proceeded  to  dispose  of  certain  one- 
seventh  shares,  and  proceeded  thus : — 

^^  And  as  to  one  other  equal  seventh  part  or  share  of 
my  said  residuary  estate,  I  direct  my  s^d  trustees  to 
retain  the  same  and  invest  it  in  manner  aforesaid,  and  to 
stand  possessed  thereof  upon  similar  trusts  in  all  respects 
in  favour  of  my  son  William,  and  any  wife  he  may 
marry,  and  his  children,  if  any,  as  are  hereinbefore  de- 
clared of,  and  concerning  the  share  of  my  son  J.  Herbert 
and  his  wife  and  children,  and  in  the  event  of  my  son 
William  dying  without  having  been  married,  then  in 
trust  to  divide,  pay,  and  transfer  his  said  seventh  part  or 
share,  from  and  after  his  decease,  unto  and  equally  his 
brothers  and  sisters  who  may  be  then  living,  and  the 
issue  of  any  brother  or  sister  who  may  be  then  dead, 
leaving  ismie,  such  issue,  nevertheless,  to  take  only  the 
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1861.  share  which  their  deceased  parents  would  have  taken  if 
then  alive.  And  as  to  the  remaining  equal  seventh  part 
or  share  of  my  said  residuary  estate^  I  direct  my  said 
trustees  to  retain  the  same  and  invest  it  in  manner  afore- 
said^  and  to  stand  possessed  thereof  upon  similar  trusts 
in  aU  respects  in  favour  of  my  son  H.  Smith,  and  any 

hereinbefore  declared  of  and  concerning  the  share  of  my 
son  William,  with  the  like  limitation  over  in  the  event 
of  his  dying  unmarried.  And  I  bequeath  all  my  personal 
estate,  chattels,  goods,  moneys,  and  effects,  except  what 
I  otherwise  bequeath  by  this  my  will,  or  any  codicil, 
unto  my  said  trustees  hereinbefore  named,  upon  trust, 
to  sell,  call  in,  and  convert  into  money  all  my  personal 
estate,  and  I  declare  that  the  last-mentioned  trustees  and 
the  survivors  or  survivor  of  them,  and  the  executors, 
administrators,  and  assigns  of  such  survivor  shall,  by  and 
out  of  the  moneys  to  arise  from  the  sale,  calling  in,  and 
conversion  into  money  of  my  personal  estate  and  effects, 
pay  my  personal  and  testamentary  expenses  and  debts, 
and  the  legacies  bequeathed  by  this  my  will,  and  my 
codicil  thereto,  and  subject  thereto,  do  and  shall  divide 
and  pay  the  residue  of  the  said  moneys  between  and 
amongst  all  my  said  children  in  equal  shares  and  pro- 
portions. And  I  hereby  direct  and  my  will  is  that  my 
daughter  Elizabeth  shall,  in  her  discretion,  demise  or 
lease  to  the  said  Levi  Downdes  the  said  messuages,  shop, 
and  premises  in  High  Street,  in  the  town  of  Abergavenny 
for  any  term  of  years  absolute  or  determinable,  so  as 
there  be  reserved  on  every  such  devise  the  best  yearly 
rent  for  the  same,  and  so  as  there  be  contained  in  every 
such  demise  or  lease  a  condition  of  re-entry  for  non- 
payment of  rent  or  breach  of  covenant.  And  I  nominate 
and  appoint  my  said  daughter  Elizabeth  and  my  said 
son-in-law  John  Jeavons,  and  my  said  son  J.  Herbert 
executrix  and  executors  of  this  my  will,  and  I  authorise 
and  empower  them  to  pay  any  debts  owing  to  me  or 
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claimed  from  me,  upon  any  evidence  thereof  they  shall 
think  proper,  and  to  accept  any  security,  real  or  per- 
sonal, for  any  debt  or  debts  owing  to  me,  and  to  allow 
such  time  for  the  payment  thereof  as  to  them  or  him 
shall  seem  reasonable.  Statement. 

The  testator  died  on  the  21st  of  March,  1861,  and 
shortly  after  his  death  his  daughter  Elizabeth  and  Mr. 
James  Herbert  Smith  and  his  son-in-law,  John  Jeavons, 
the  surviving  executrix  and  executors,  proved  the 
will 

The  testator  also  left  William  Smith  and  Thomas 
Smith  and  Mrs.  Such  and  Mrs.  Lawrence,  and  his  son, 
AVilliam  Smith,  him  surviving. 

On  the  2nd  of  July,  1860,  Elizabeth  Smith  filed  a  bill 
to  administer  the  testator's  estate  against  the  other  execu- 
tors. On  the  18th  of  May,  1860,  an  administration  decree 
was  made,  and  the  testator's  real  and  personal  estate  were 
ordered  to  be  sold. 

James  Herbert  Smith  because  bankrupt 

Thomas  Lawrence  was  a  member  of  the  firm  of 
Streatfield,  Lawrence  &  Mortimore,  which  firm  became 
bankrupt. 

William  Smith  was  a  member  of  the  firm  of  Smith, 
Patient  &  Smith,  which  firm  also  became  bankrupt 

Creditors  and  official  assignees  of  the  said  several  firms 
were  duly  appointed. 

The  chief  clerk,  by  his  certificate,  dated  the  29th  of 
June  last,  found,  amongst  other  things  (par.  5),  that  the 
personal  estate  of  the  testator  not  specifically  bequeathed 
and  still  outstanding  or  undisposed  of,  consisted  of  the 
particulars  in  the  second  schedule ;  and  (par.  6)  that  with 
regard  to  certain  portions  of  such  outstanding  personal 
estate  numbered  3,  7,  16,  and  17  in  the  schedule,  the 
parties  agreed  that  the  opinion  of  the  Court  should  be 
taken  thereon. 

The  items  were  set  out  in  the  schedule  as  follows : 

Item  3 : — "  4000/. — a  sum  due  firom  the  testator's  son 
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isei. 


Statement. 


William  Smith,  William  Francis  Patient,  and  the  late 
testator's  son  Henry  Smith,  deceased,  trading  under  the 
firm  of  Messrs.  Smith,  Patient  &  Smith,  as  tanners,  at 
Queen  Street,  Bermondsey,  in  the  county  of  Surrey,  on 
a  note  of  hand  to  the  testator,  dated  April  7, 1847,  with 
interest  thereon  at  5  per  cent,  per  annum,  according  to 
the  same  note  from  April  1847." 

Item  No.  7 : — "  20,0007. — a  debt  due  from  said  firm  of 
Messrs.  Streatfield,  Lawrence  &  Mortimore,  or  their 
assignees,  they  being  bankrupt,  and  secured  by[two  notes 
of  hand,  one  dated  January  2,  1860,  from  the  said  firm, 
therein  styled  '  Streatfield,  Lawrence  &  Co.,'  to  said 
testator  for  10,0007. ;  and  the  other,  dated  January  29, 
1859,  from  Messrs.  Smith,  Patient  &  Smith,  to  said 
Messrs.  Streatfield,  Lawrence  &  Co.  or  order,  indorsed 
together  to  the  order  of  the  said  testator  for  10^00021, 
with  interest  thereon  at  5  per  cent,  per  annum,  according 
to  the  same  notes  from  January  3,  1860,  less  200L  re~ 
ceived  on  account  by  two  payments  of  100/.  each  on 
June  18  and  26,  1860." 

Item  No.  16 :-— '^  4250Z.  loan  advanced  by  the  said  tes- 
tator about  the  year  1834  to  his  son,  the  said  W.  Smith, 
on  his  commencing  the  trade  of  a  tanner,  at  Bristol,  with 
an  unascertained  arrear  of  interest  thereon.  Cash  ac- 
counts among  the  testator's  papers  show  this  amount, 
but  notes  or  other  securities  for  the  same,  supposed  to 
have  existed,  are  not  to  be  found." 

Item  No.  17 : — "  An  unascertained  balance  due  to 
the  testator  for  payments  by  him  on  behalf  of  the  said 
William  Smith  on  winding-up  the  said  trade  at  Bristol, 
in  or  about  the  year  1840,  and  any  interest  thereon." 


Argument. 


Mr.  Baggallay  and  Mr.  Kay,  for  the  plaintifi*,  contended 
that  as  there  were  large  sums  due  from  William  Smith 
and  Thomas  Lawrence,  the  executors  were  entitled  to 
set  off  that  debt  against  the  legacies. 
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Mr.  Bacon  and  Mr.  De  Gez,  for  the  assignees  in  bank- 
ruptcy of  William  Smith. — 

In  Cherry  y.  Boultbeeia)  it  was  held  that  the  executors 
of  a  testatrix  were  not  entitled  to  set-off  the  legacies 
given  by  her  will  to  her  brother,  an  uncertificated  bank- 
rupt, against  the  debt  due  from  him  to  her  at  the  date  of 
his  bankruptcy. 

In  all  the  cases  where  the  principle  of  set-off  has  been 
applied  in  this  court,  from  Jeffs  v.  Wood{b)  downwards, 
with  the  single  exception  of  Ex  parte  Man  (c),  which  was 
of  questionable  authority,  there  was  a  clear  case  of  set-off 
which  the  bankruptcy  supervening  did  not  affect. 

[The  Yice-Chancellob. — The  term  ** set-off"  is 
sud  by  the  Lord  Chancellor,  in  Cherry  v.  BauUbee,  to  be 
a  very  inaccurate  expression.  The  right  is  rather  a  right 
of  tixe  executor  to  retain  a  sufficient  part  to  satisfy  the 
debt] 

Even  supposing  the  executor  could  stop  the  legacy  for 
a  ^debt  due  from  one  member  of  the  firm,  it  was  clear 
icom  the  cases  that  there  could  be  no  set-off  of  the  legacy 
as  against  a  partnership  debt 


issi. 


Argum«ni» 


The  Vice-Chancellob  : — 

There  is  primd  facie  evidence  of  the  existence  of  this 
debt,  and  no  evidence ;  to  contradict  it  K  anything 
had  been  adduced  on  the  part  of  the  assignees  to  raise 
a  doubt  as  to  the  amount  due  from  him,  I  should 
have  been  disposed  to  direct  an  inquiry  in  these  terms : 
^'What  was  the  amount  of  the  balance  due  at  the 
time  of  the  testator's  death  with  respect  to  this  loan  ?  " 
But  that  is  not  the  question.  I  am  asked  to  decide 
that  there  was  no  loan  at  all,  and  that  there  was 
nothing  due   from  the  son  to  the  father  at  the  time 


Judgment, 


(a)  2  Keen,  319 ;  s.  c.  on  ap- 
peal, 4  M.  &  C.  442. 


(b)  2  P.  Wmfl.  128. 
(e)  Mont  &  Mac.  210. 
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Judgment, 


his   death  in  respect  of  any  loan.      I   think  I   should 
not  be  justified^  on  the  evidence  before  me,  in  arriving 
at  such  a  conclusion.     The  unascertained  balance  due 
must  be  the  subject  of  further  inquiry.     As  to  both 
sums,  it  has  been  argued  that,  under  the  circumstances, 
the  amount  due  in  respect  of  this  debt  has  been  barred 
by  the  statute ;  but  the  executors  say  that,  nevertheless, 
they  are  entitled  to  set  off-the  amount  against  the  legacy. 
'  I  think  that  question  has  been  concluded  by  authority ; 
but,  in  order  to  work  out  the  administration  of  the  estate, 
there  must  be  an  inquiry  as  to  what  the  amount  of  the 
set-off  is.     I  have  no  difficulty  in  saying,  from  the  evi- 
dence before  me,  that  the  sum  of  4250Z.  ought  to  be  the 
amount  of  set-off,  and  I  shall  declare  that  the  right  to 
set-off  that  amount  exists. 

On  the  second  point,  the  question  is,  whether  the  same 
principle  applies  where  a  debt  is  not  due  from  the  legatee, 
but  from  the  partnership  firm  of  which  that  legatee  was 
a  member.  No  direct  authority  has  been  cited  on  either 
side.  It  seems  to  me  that  the  principle  which  governs 
the  case  is  this,  that  the  legatee  shall  not  be  entitled  to 
receive  out  of  the  estate  of  the  testator  any  part  of  the 
bounty  intended  for  him  by  the  testator  until  he  has  paid 
all  his  obligations  in  the  shupe  of  debts  which  may  be  due 
to  that  estate.  That  seems  to  be  an  intelligible  principle ; 
and  it  is  one  which  was  stated  by  Lord  Cottenham  in  the 
case  of  Cherry  v.  Boultbee,  In  that  case  Lord  Cot- 
tenham said  that  the  principle  would  be  applicable, 
where  the  executor,  who  was  bound  to  pay  the  legacy, 
was  the  same  person  who  was  entitled  to  receive 
payment  of  the  debt.  It  seems  to  me  that  the  prin- 
ciple which  I  have  stated  is  countenanced  by  what  was 
said  by  Lord  Cottenham  in  that  case.  I  cannot  satisfy 
my  mind  that  it  would  be  an  intelligible  principle  to 
act  upon,  or  that  I  should  be  justified  in  making  an 
order  that  the  assignees  of  this  bankrupt  partner  should 
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be  allowed  to  receive  the  legacy  given  to  an  individual 
partner  who  is  the  legatee^  so  long  as  the  partnership 
debt  of  the  firm  of  which  he  was  a  member  remains 
undischarged.  I  do  not  think  "  retainer  ^  or  "  set-off  " 
is  a  proper  expression^  for  it  is  not  a  question  of  retainer 
or  set-off^  but  a  question  of  right  on  the  part  of  the  legatee 
to  receive  payment  of  the  legacy,  having  regard  to  the 
amount  of  the  debt  due  to  the  testator's  estate.  The 
declaration  will  be  in  those  terms. 
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Third  point. — The  chief  clerk  had  certified  that  the 
only  debt  of  the  testator  which  had  been  allowed  was  a 
specialty  debt  of  1000/.  due  to  Michael  Davis,  executor 
of  Thomas  Jones,  deceased,  as  trustee  of  the  testator's 
marriage  settlement,  with  interest  firom  the  21st  of  March, 
1860,  at  5  per  cent. 

Mr.  Baggallay  and  Mr.  JEoy,  for  the  executor,  con- 
tended that  the  amount  due  from  the  cestui  que  trust  of 
the  settlement  to  the  testator  ought  to  be  set-off  against 
the  debt. 

It  would  be  contended  that  the  legatee  and  debtor 
were  different  persons,  but  the  principle  still  applied, 
and  Wathen  v.  Smith  (a)  was  an  authority  in  support  of 
that  proposition.  The  Court  only  looked  to  the  bene- 
ficial interest. 


Argumitnt* 


Mr,  Matins  and  Mr.  Swanston,  for  legatees  who  were 
interested  in  relievii^  the  estate,  contended  that  where  a 
legacy  was  given  to  a  person  in  the  situation  of  a  debtor 
to  the  estate,  it  was,  in  the  absence  of  any  evidence  to 
the  contrary,  to  be  taken  as  a  satisfactioiKof  the  debt: 
Pbtnkett  v.  Lewis  {b),  Davis  v.  Chambers  {c). 

Mr.   Whitbready  for  the  legatee,  contended  that  the 

(a)  4  Madd.  325.      (b)  3  Hare,  316.       {e)  7  De  0.  M.  &  G.  386. 
VOL.  III.  T 
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direction  to  pay  debts  a&d  legacies  as  here,  made  the  doo- 
trine  of  satisfiu^tion  inapplicable:  JEdmandt  v.  Low  (a). 

The  Yicb-Changbllob  : — 

It  is  said  that  where  a  legacy  is  given  to  a  oreditot 
of  the  testator,  the  legacy  is  intended  td  be  in  satis^ 
&etion  of  the  debt ;  at  least,  there  is  a  general  presmnp 
tion  of  that  kind.    But  the  presumptioil  may  be  rebutted 
by  a  slight  circumstance;    and  in  a  oaae  before  liord 
Thurlow,  where  the  question  turned  upon  the  amount 
due  upon  a  promissory  tiote,  a  small  circumstance  was 
held  to  rebut  the  presuniption.     But  how  can  the  pre*' 
sumption  arise  where  the  creditor  is  a  diffident  perpoB 
from  the  legatee?    It  is  said  that,  to  preyent  eiff^iiity, 
the   Court    will    allow    it,    and    that   in   ibe  ease   of 
Davis  y.    ChamberSy  the   Court  did  allow  it^  in  ix^ 
to  prevent  circuity.     But  in  Dams  v.  Chambers  there 
was    an    express    declaration    by   the   testator,    which 
clearly    showed    his    intention    and   relieved  the   Oase 
from  every  difficulty,  because,  if  any  presumption  ciotdd 
be  ^d.  to  arise,  it  was  presumption  not  only  of  the 
strongest  kind,  but  which  showed  what  the  testator's 
intention  was.     In  this  case  the  doctiitie  of  saiisfaetion 
arises  from  a  presumed  intention.     In  Daois  v.  Chambers 
the  declaration  put  an  end  to  the  presumptioti,  imd  it  is 
in  vain  to  say  that  the  doctrine  of  presumption  would 
have  been  acted  upon  in  that  case,  where  the  express 
declaration  of  intention  was  stronger  than  can  arise  ftom, 
any  doctrine  of  the  Court.     Consider  what  the  eflbct 
would  be  if  the  Court  were  to  listen  to  the  argument 
as   to   circuity.      The   Court  directs  the  debts  to  be 
ascertained.     The  chief  clerk  has  certified  that  a  debt  is 
due  to  two  trustees,  but  neither  of  these  is  the  legatee. 
The  legatee  is  an  entirely  difier^nt  person.     Hpw,  then. 


{a)Z'S^k  J.  919. 
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Is  it  possible  to  eay  that^  so  long  as  the  trustees  remain 
creditors  of  the  testator's  estate^  the  debt  due  to  them  has 
been  satisfied  by  a  legacy  bequeathed  to  another  person  ? 
It  has  been  argued,  that  these  persons  ought  to  stand  as 
creditors,  subject  to  any  question  which  may  be  raised 
about  the  debt  due  to  them  from  the  cestui  que  trust 
That  does  not  help  the  case,  because,  if  they  claim  the 
whole  sum,  the  question  how  to  deal  with  it  is  one 
between  them  and  their  cestui  que  trust.  That  question 
arises  upon  the  construction  of  an  instrument  which  is 
not  before  the  Court,  and  therefore  I  can  discover  no 
ground  whatever  for  saying  that  these  creditors,  who 
have  sworn  to  a  lOOOil  debt,  should,  in  the  absence  of 
trustees^  have  the  their  debt  cut  down  because  they  say 
there  is  some  question  between  them  and  their  cestui 
que  trust.     The  debt  must  be  paid  to  the  trustees. 
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The  remaining  question  was,  whether  the  plaintiff, 
Elizabeth  Smith,  was  entitled  to  have  the  real  estate 
devised  to  her  exonerated  from  the  mortgage,  or  whether, 
by  the  operation  of  the  17  &  18  Vic.  c.  113  (Locke  Eang'a 
Act),  she  took  the  estate  subject  to  the  mortgage.  The 
chief  clerk  had  found  that  a  sum  of  1000/.  and  interest 
was  charged  upon  the  house  and  premises  in  High 
Street,  Abergavenny,  wUch  was  devised  by  the  testator 
to  his  daughter,  Elizabeth  Smith,  who  was  devisee  of 
other  real  estate,  and  also  one  of  the  executors. 

Mr.  Baggallay  and  A&.  Kay,  for  the  plaintiff,  con- 
tended that  the  direction  to  pay  the  debts  out  of  the 
personal  estate  was  sufficient  to  take  the  case  out  of  the 
statute.  Here  the  words  were,  **  out  of  the  moneys  to 
arise  from  the  saloj  caUing  in,  and  conversion  into  money 

T  2 
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of  my  personal  estate  and  effects^  to  pay  my  funeral 
and  testamentary  expenses^  and  debts  and  legacies."  In 
Woolstencroft  v.  W6olstencrqft{a)  the  words  were  "  out  of 
my  estate,"  which  this  branch  of  the  Court  thought  must 
mean  personal  estate  with  which  the  executrix  could  alone 
deal ;  but  Lord  Chancellor  Campbell,  on  appeal,  thought 
the  words  not  sufficiently  specific.  Here  it  was  sub- 
mitted the  case  was  much  stronger. 

[The  case  of  Pembroke  v.  Friend {b)  wbs  referred  to]. 


Mr.  Matins  and  Mr.  Hetherington  appeared  for  Mrs. 
Lawrence. 

Mr.  Bacon  and  Mr.  De  Gex  appeared  for  the  assignees 
of  Smith  and  Lawrence. 

Mr.  Greene,  Mr.  Wigram,  and  Mr.  WkUbread  for  lega- 
tees. 

Mr.  C  Sioanston  for  the  other  executors. 
They  all  contended  that  there  was  not  sufficient  inten- 
tion shown  so  as  to  take  it  out  of  the  Act. 


Judgment. 


The  Vice-Chancellor  : — 

It  is  a  material  circumstance  in  this  case,  that  the 
devisee  of  the  mortgaged  estate  is  one  of  the  executors. 
As  executor^hg  is  directed  to  pay  all  the  debts.  I  know 
of  no  principle  of  construction  that  will  enable  me  to 
consider  a  direction  to  pay  all  debts  as  excluding  a 
mortgage  debt.  It  seems  to  me  that  the  direction 
to  the  executors  to  pay  all  the  debts  out  of  the  personal 
estate  declares  a  plain  intention  on  the  part  of  the 
testator  that  this  debt  should  be  so  paid.  But  it  has 
been  argued  that,  in  order  to  prevent  the  application  of 


(a)  Antk,  vol  ii.  192. 


ib)  IJ.  &  H.  132. 
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the  Act  of  Parliament  which  makes  the  mortfjaged  estate  i^^i. 
the  primary  fund^  there  must  be  some  more  plain  de-  Smith 
claration  of  intention.  I  feel  some  difficulty  from  the  smith. 
judgment  of  Lord  Campbell  in  Woohiencroft  v.  Woolsten- 
crafty  in  deciding  any  question  on  this  Act  of  Parlia- 
ment. If  it  be  the  fiu^t  that  Lord  Campbell  laid  down  as 
the  law  of  this  Court,  that  this  Act  of  Parliament  enacts 
that  there  must  be  as  plain  a  declaration  to  exonerate  the 
mortgaged  estate  as  required  by  the  old  law  to  exonerate 
the  personal  estate,  I  can  only  say  that  the  language  of 
the  Act  of  Parliament  does  not  seem  to  me  to  bear  that 
construction.  The  language  of  the  Act  of  Parliament 
requires  only  the  expression  of  **  any  contrary  or  other 
intention."  It  cannot  be  said  that,  under  the  old  law 
of  exoneration  as  to  personal  estate,  the  personal  estate 
would  have  been  exonerated  by  ^^  any  contrary  or  other 
intention,"  because,  in  the  case  of  Bootle  y.  Blundell  (c), 
the  rule  laid  down  by  Lord  Eldon  must  be  considered  as 
the  law  of  the  Court.  I  should  nevertheless  have  felt 
myself  bound  by  the  decision  of  Lord  Campbell  in  the 
case  of  fFoobtencroft  v.  Woobtencroft,  if  the  case  were 
the  same.  But  it  seems  to  me  that  the  circumstance  that 
the  devise  of  the  mortgaged  estate  is  to  one  of  these 
executors  who  have  been  plainly  directed  by  the  testator 
to  pay  all  his  debts  out  of  the  personal  estate,  makes  such 
a  distinction  between  this  case  and  fFoobtencroft  v.  ffool- 
itencroft  as  that  I  cannot  consider  the  language  of  this 
testator's  will  and  the  construction  to  be  put  upon  it  as 
bound  by  that  decision.  I  think  there  is  here  a  contrary 
and  other  intention  expressed,  and  I  think  it  is  sufficient 
evidence  of  a  contrary  intention  that  the  testator  has 
directed  the  devisee  of  this  estate  and  two  other  persons 
to  pay  the  debt  out  of  his  personal  estate.  Declaration 
accordingly. 

(0)  19  Yes.  494 
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,^     ,^         _  HIS  bill  was  filed  by  Edward  Brancker,  carman^  at 

Where  the  ,  •' 

roles  of  a  Liverpool^  against  Thomas  Roberts^  John  Pitts  Miller, 
provi^that    ^^^  five  Other  persons,  representing  the  Carters'  Company 

:S;X^dT     of  the  same  pkce. 

directly  or  The  bill  Stated  that  about  1790  a  number  of  persons 

indirectly^  ,  ,  •  i»  j 

engage  any  Carrying  on  the  business  of  carmen  at  Liyerpool,  formed 
^ken^wo^  themselves  into  an  association  called  the  Carters'  Old  Com- 
ch^^  d  "  the  P^^y*  *^®  general  scheme  of  which  was,  that  the  individual 
company,  or     members  of  the  company  should  find  their  own  horses 

if  it  were  *r      ^ 

offered  him  and  carts,  which  should  ordinarily  take  their  stand  in 
Sa*or  Be^"^"  pubUc  places  in  Liverpool ;  that  each  cart  should  be 
Tants,  should    taken  in  succession  by  customers ;  and  that  the  payment 

he  fined  502.  ^  ,  .      .    . 

for  such  work  for  work  done  should  be  made,  not  directly  to  the  indivi* 

^tno^m^-  dual  whose  cart  had  been  employed,  but  through  the 

?*'  ^w^out  '^^^^"^  ^^  *^®  olerk  or  secretary  of  the  company,  part  of 

giving  the  whose  duty  it  should  be  to  receive  the  accoupts  of  the 

months'  no-  individual  members  against  customers,  and  send  in  to  each 

pSntiff^who  ©°iploy®r  a  general  account  of  the  work  done  for  him  by 

was  a  member,  aU  the  members.    No  deed  or  other  instrument  declara* 

gave  notice  on  /•    v       i_  •  /»    i 

the  27th  of  tory  of  the  objects  of  the  association  had  been  exeouted, 
t^the  would    *^^  *^®  company  was  never  incorporated^ 

^^h  oTj^ne  ^^  *^  ^*  ^^  •^^y*  ^^^^'  *^^  plaintifi*  and  his  brother 
hut  before  that  John  Houghton  Brancker,  being  partners  in  the  business 

into  an  en-  of  carters,  became  members  of  the  company*     Iti  June, 

5d§iTmer-  ^^^^^  ^^  plaintiff  and  his  brotiier  dissolved  partnership. 
^tt^  '^  "^^^  ^^^  alleged  that  the  management  of  the  aflSiirs  of 

months  en-  the  association  was  vested  in  a  committee  of  members, 

other  agree-  ^^^  ^^  particular  mode  in  which  the  operations  of  the 

flSd  ^at  the  ^™^P*^y  ^^^  Carried  on  was  as  follows : — 

plaintiff  was 

liable  to  be  fined  for  the  engagement  made  prior  to  the  Mth  of  Jane,  1S50,  but  not  for 

those  miade  subsequently. 
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'^  !•  Eadi  member  pays  5L  entranoe  fee  and  3/.  a  year 
sabscription  on  each  cart  and  team  which  is  entered ;  that 
ia  to  eaj)  which  is  to  be  employed  in  connexion  with  the 
said  wmpany ;  this  entitles  him  to  a  number,  and  to  have 
th€  same  Old  Compaay  affixed  to  the  cart,  which  also 
beaxto  his  owa  name,  as  thus, '  Edward  Brancker,  No.  10, 
Old  Oompanyi  LiiretpooL' 

**  2.  This  cart,  when  entered,  is  privileged  to  do  Old 
C<MSipaiiy's  work,  or,  in  other  words,  to  cart  for  those 
merehants  and  others  who  think  fit  to  employ  members 
of  ike  company. 

^'  8.  Many  merchants  and  others  at  Liverpool  employ 
Ibe  carts  of  members  of  the  company  exclusively  to  do 
ihair  carting,  and  it  is  understood  among  the  carters  that 
certain  houses  only  employ  carts  bearing  the  badge  of 
membership. 

'^  4,  Members  of  the  company  take  other  work  besides 
what  is  termed  company's  work,  and  participate  with 
Other  carters  in  Liverpool  (not  being  members)  ili  the 
general  traffic  of  the  town. 

"  5.  At  the  end  of  every  month  each  member  sends  in 
his  acootint-book  to  the  clerk  or  secretary  of  the  company, 
showing  the  work  done  by  him  as  a  member  for  merchants 
and  others.  The  carter  does  not  fix  the  charge  for  carU 
ages.  This  is  done  by  the  company's  secretary  in  accord-* 
ance  with  the  bylaws  of  the  borough.  From  this  book 
and  the  books  of  the  other  members  the  clerk  or  seoretdry 
makes  out  the  general  account  of  each  merchant,  entering 
each  cartage  to  the  debit  of  the  particular  merchant,  so 
that  the  merchant's  account  for  the  month  contains  the 
whole  cartages  done  for  him  by  niembers  of  the  company. 
Such  account  is  made  out  in  the  company's  name,  imd 
the  only  clue  to  the  name  of  the  carter  is  the  number  of 
the  cart  set  opposite  each  item. 

**  6.  The  accounts  are  collected  by  the  clerk  or  secre«> 
tary  of  the  company^  who  makes  the  best  bargain  he  can 
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with  the  merchants  as  to  aUowing  discount  on  payment 
The  receipt  is  given  by  the  secretary,  agent,  or  collector 
of  the  company  for  the  whole  amount,  and  the  various 
charges  are  extracted  and  credited  to  each  member's 
account  with  the  company..  The  carter's  book  is  returned 
by  the  company  as  soon  as  the  cartages  are  extracted. 

"  7.  Every  two  months  the  preceding  two  months' 
account  is  paid  over  to  the  member  by  cheque  signed  by 
three  persons  called  committeemen  of  the  company,  there 
being  first  deducted  20L  per  cent,  for  discount,  and  a 
proportionate  part  of  the  subscriptions;  for  instance, 
supposing  that  a  member  entered  in  January,  he  would 
send  in  his  accounts  monthly,  but  would  not  receive  any 
money  until  April,  when  he  would  be  paid  his  account,  less 
deductions  for  January  and  February. 

"  8.  The  20Z.  per  cent,  discount  is  retained  to  cover 
the  amount  of  discounts  allowed  to  employers  on  payment 
of  their  accounts,  bad  debts,  and  other  contingencies. 

"  9.  The  subscriptions  and  entrance  fees  are  applied  in 
payment  of  the  expenses  of  management  and  matters 
connected  therewith. 

^^  10.  At  the  end  of  the  year  each  member's  account  is 
made  up,  and  if  the  20/.  per  cent,  discount  retained  is 
found  to  have  more  than  covered  the  discount  allowed 
for  bad  debts  and  other  contingencies,  the  balance  is  paid 
over ;  if  otherwise,  the  member  pays  the  excess." 

On  the  27th  of  June,  1859,  the  plain1i£P,  being  desirous 
of  withdrawing  from  the  company,  wrote  to  the  defendant 
Miller,  the  company's  secretary,  as  follows : — **  Sir, — I 
beg  to  give  you  notice  that  I  shall  resign  my  proprietor- 
ship in  the  Old  Company  on  the  30th  instant,  having  made 
arrangements  with  Messrs.  A.  Swainson  &  Sons  for  their 
work. .  I  shall  incur  a  penalty  of  100/.,  which  you  will 
please  to  deduct  from  my  account. — Yours  faithfully, 
E.  Bbanckeb." 
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The  plaintiff,  in  accordance  with  the  notice,  ceased  to 
act  in  connexion  with  or  as  a  member  of  the  company 
from  the  30th  of  June,  1859 ;  and  having  down  to  that 
lime  done  a  large  amount  of  work  which,  according  to 
the  usage  of  the  company,  would  shortly  become  payable, 
he  in  due  course  applied  to  the  defendant  Miller,  as  the 
company's  secretary,  for  an  account  of  the  moneys  then 
standing  to  his  credit  in  the  company's  books,  and  for 
payment  of  the  balance.  The  defendant  Miller  wholly 
refused  to  furnish  any  account  or  to  pay  any  such  balance, 
and  told  the  plaintiff  that  the  company  claimed  all  moneys 
of  the  plaintiff  in  their  hands  or  standing  to  his  credit  in 
their  books,  by  way  of  forfeiture ;  and  that  if  the  plaintiff 
wished  for  payment,  he  must  sue  the  company  at  law. 
The  plaintiff  thereupon  instructed  his  solicitors,  Messrs. 
Carson,  Ellis,  and  Field,  of  Liverpool,  to  apply  to  the 
company,  and  a  correspondence  ensued,  which  led  to  the 
bill  being  filed. 

Shortly  after  the  28th  of  August,  1859,  the  date  of 
the  last  letter,  the  defendant  Miller  sent  to  the  plaintiff's 
solicitors  a  copy  of  the  document  which  the  plaintiff  was 
given  to  understand  he  was  required  to  sign,  and  did  sign 
in  July,  1854,  when  his  firm  became  members  of  the 
company.     It  waa  m  the  foUowing  form  :— 

"  We  whose  nam*es  are  hereunto  subscribed,  proprie- 
tors in  the  Old  Company  of  Carters,  do  hereby  for  our- 
selves severally  and  respectively  abide  by  and  obey  all 
the  roles  and  regulations  of  the  said  company  which  are 
now  in  force,  and  also  all  rules  and  regulations  which  the 
committee  for  the  time  being  of  the  said  company  may 
from  time  to  time,  or  at  any  time  or  times  hereafter,  make 
relative  to  the  affairs  of  the  said  company.  And  we  do 
also  severally  promise  and  agree  to  pay  all  fines  and 
forfeitures  which  the  said  committee  for  the  time  being 
may  inflict  upon  us  respectively  for  the  violation  or  non- 
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performance  of  the  said  rules  and  r^ulatbns^  or  aay  of 
them,  and  that  the  committee,  or  the  agent,  or  ooUeotor 
for  the  time  being  of  the  said  company,  shall  and  mmj 
retain  such  fines  or  forfeitures  out  of  the  moaej  which 
may  be  in  or  come  to  their  or  his  hands  belongiiig  to  «s 
respectively.    As  witness  our  hands." 

The  plaintiff's  solicitors  wrote  to  Miller,  offering  t0 
permit  the  company  to  retain  1 00/. ;  in  reply  to  which 
the  company's  solicitor  wrote  to  the  plaintiff  as  foUows  :-*- 

"  46,  Castle  Street,  5th  November,  1859. 
"  The  Old  Company  of  Carters  and  Brancker. 

"  Messrs.  Carson,  Ellis  and  Field,  solicitors. 

"  Dear  Sirs, — On  receipt  of  your  last  letter  of  the  29th 
of  October  to  the  conmiittee  of  this  company,  I  have  had 
placed  before  me  your  letters  to  them,  and  I  advise  them 
to  give  you  the  fullest  information  in  their  power  consis- 
tently with  their  duty  to  the  company. 

'^The  replies  to  the  question  you  require  answering 
are  the  following : — 

^'  Ist.  The  following  is  the  account  of  cash  received  by 
the  company  since  the  last  settlement — 

£    M.     d. 

^  Balance  due  to  Mr.  Brancker  on  the  31st 

December,  1858,  payable  20th  July,  1859 
*'  Work  done  in  January  and  February,  less 

20  per  cent. 
„        March  and  April  „ 

„        May  and  June  „ 


115  14  10 


«c 


9% 


137 
118 
115 


0 
0 
0 


0 
0 
0 


C( 


Cr. 


"486  14  10 


"  June  let,  1859 — Caah  pud,  being  ihe  two 
fint  months    .' 187    0    0 


t^mmm^ 


<<£34B  14  10 
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I  may  be  allowed  to  obaenre,  for  your  information, 
that  the  monthly  work^  less  the  discount^  is  payable  every 
two  months  when  the  member  has  three  months'  work  in 
the  oompany'fl  books,  and  the  final  payment  for  the  year 
ending  3l8t  December  is  payable  the  following  July. 

^'  It  requires  the  six  months  or  thereabouts  for  the 
committee  to  collect  all  their  then  year's  old  accounts, 
and  to  ascertain  the  losses  (if  any)  and  the  expenses  of 
the  company,  &c. 

*^  Your  client  keeps  an  account  of  all  the  work  done 
by  himself,  and  can,  if  he  pleases,  ascertain  whether  the 
foregoing  sums  are  correct,  as  the  company's  books  are 
only  copies  of  the  members'  own  books  of  work  done. 

''  2nd.  The  company  will  seek  to  stop  from  the  above 
balance  of  846/.  14^.  lOd.,  and  recover  the  deficiency  of 
the  following  penalties  or  fines : — 


^^  Ist  For  soliciting,  engaging,  and  taking 

the  work  of  five  merchants  or  brokers 

who    had  accounts  in  the   company's 

books  at  100/.,  either  before  or  within 

six  montiis  after  leaving  the  company  . 

"  N.B.  There  will  be  a  further  penalty 

for  every  merchant's  or  broker's  bufdness 

which  the  late  member  may  engage  to  do 

witiiin  six  months  of  his  resignation,  and  I 

understand  there  are  one  or  two  more. 

2nd.  For  leaving  the  company  without 

six  months'  notice         .... 


£     s.    d. 


500    0    0 


<f 
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50     0     0 


'^  3rd.  You  have  already  been  furnished  with  copy  of 
the  agreement  signed  by  your  client  on  the  5th  of  July, 
1854,  iilso  his  letter  or  note  of  resignation  to  the  company, 
dated  27th  of  June  last 

'^  I  now  enclose  copy  of  the  rules  or  orders  infiicting 


282 


CASES  IN  CHANCERY. 


18G1. 
Brakckbr 

V. 

Roberts. 
Statement, 


the  penalties  on  members,  dated  19th  of  February,  1841, 
and  Ist  of  August,  1843. 

"  Yours  truly, 
(Signed)        "  S.  Brooker." 

^'  The  alleged  rules  which  accompanied  the  lastly- 
stated  letter  were  in  the  words  and  figures  following, 
that  is  to  say — 

"February  19  th,  1841. 
"  Meeting  of  the  Old  Company  of  Carters,  held  at  the 
office  this  day. 

"  William  Strettell,  Chairman. 

"  The  full  members  of  the  committee  attended,  viz. : 

Wright,  Briscoe,  Orton,  Williams,  Miller,  Okell, 

Hand,    Roberts,    Walker,    Edwards,    Standifih, 

Webster. 

^*  Ordered — That  any  proprietor  who  may,  directly  or 

indirectly,  engage  any  merchants'  or  brokers'  work  who 

is  charged  in  the  company,  or  if  it  be  offered  him  to  do 

by  the  principals  or  any  servant  of  the  said  house,  to  be 

fined  in  the  sum  of  50/.  for  each  house  so  taken ;  or  should 

any  house  be  uncharged,  the  fine  to  be  the  same  if  taken 

within  six  months;  or  should  any  proprietor  leave  the 

company  to  evade  the  fine,  and  engage  or  accept  the 

work  of  any  house  who  is  charged  or  may  have  been 

charged  within  six  months,  to  be  fined  SOL 

( Signed)        *'  William  Strettell, 

**  Chairman." 


"  Meeting  of  the  Committee  of  the  Old  Company  of 
Carters,  held  at  the  office,  August  1st,  1843,  at  8  p.m. 
«  William  Strettell  in  the  Chair. 
"Present  —  Roberts,   Campbell,  Walker,   Amery, 
Ashcrofb,    Miller,    Okell,    Williams,    Taylor, 
Webster,  Hand,  Garner. 
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"  Ordered — That  the  rules  made  on  the  19th  February, 
1841,  which  refer  to  any  proprietor  taking  any  merchants' 
or  brokers'  work  that  is  charged  (see  that  date  for  the 
said  rales),  to  be  fined  50/.,  that  the  same  rules  with  all 
the  particulars  be  still  in  force,  excepting  the  alterations 
now  made.  The  fines  to  be  100/.  each  instead  of  50/. 
with  the  said  alterations.  It  was  passed  unanimously, 
there  being  twelye  members  present. 

"  Ordered  at  the  meeting,  19th  February,  1841.  That 
no  proprietor  leave  the  Company  without  giving  the 
agent  six  months'  notice  in  writing,  under  a  penalty  of 
SOL 

*'  Ordered — That  the  above  rules  dated  19th  February, 
1841,  may  be  mitigated  by  the  Committee  if  they  deem 
necessary,  according  as  circumstances  may  be. 

(Signed.)    William  Stkettell,  Chairman." 
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^'  At  a  meeting  of  the  committee  of  the  Old  Company 
of  Carters,  held  at  the  office,  the  3rd  of  August,  1859, 
at  7  p.m. 

'^  Thomas  Koberts  in  the  Chair. 
"  Present  —  Dulson,     Hampson,     Treacy,    Jones, 
Boardman,  Harrison,  Giles,  Handy,  Bushel. 

"  Ordered  by  the  Committee,  there  being  eleven  mem- 
bers present,  that  Edward  Brancker,  a  proprietor,  having 
contracted  with  Messrs.  A.  Swainson  &  Son,  H.  J. 
Webster  &  Company,  Whitaker,  Whitehead  &  Company, 
Joseph  Brothers,  and  Jefferson  &  Taylor  for  their  cartage, 
the  said  firms  being  charged  in  the  Company's  books, 
thereby  causing  a  breach  of  his  agreement  with  the 
Company,  he  being  aware  of  the  same,  that  he  be  fined 
the  sum  of  100/.  for  each  firm,  according  to  the  rules  of 
the  Company  signed  by  him. 

'^(Signed.)    Thomas  Roberts,  Chairman. 
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The  plaintiff^  by  his  bill^  said  he  should  have  been 
willing  to  receive  the  balance  of  3482^  lOs,,  less  100/.  fine ; 
but  inasmuch  as  the  company  insisted  on  the  right  to 
550/L^  as  above  stated^  he  prayed  for  an  account^  and  for 
a  declaration  that  he  was  not  liable  to  pay  the  fines,  and 
other  consequential  relief. 

The  evidence  showed  that  two  of  the  plaintiff's  engage- 
ments, including  that  with  Messrs.  Swainson  above- 
mentioned,  were  entered  into  by  him  before  the  30th  of 
June,  1859,  when  he  ceased  to  be  a  proprietor  in  the 
company;  the  remaining  three  were  entered  into  by  the 
plaintiff  after  the  30th  of  June,  but  before  the  period  oi 
six  months  from  that  date  had  expired.  It  was  further 
agreed,  on  behalf  of  the  defendants,  that  not  more  than 
50/.  should.be  claimed  in  respect  of  the  plaintiff's  having 
left  the  company  without  giving  six  months'  notice. 


Argmitmt^ 


Mr.  Malnu  and  Mr.  Hardy  contended,  first,  that  the 
rules  were  oppressive  and  inequitable,  and  that  the  plain- 
tiff was  entitled  to  be  relieved  against  them ;  but  even 
if  the  rules  were  not  invalid^  it  was  submitted  that  on 
the  fiur  construction  of  them  the  plaintiff  was  entitled 
to  relief  against  the  construction  that  had  been  put  on 
them. 


Mr.  Baton  and  Mr.  FreeKng  contended  that  by  the 
rule  of  the  19th  of  February  the  fine  was  incurred, 
wfieiher  the  offender  was  actually  a  member  at  the  time, 
or  whether  he  entered  into  the  engagement  within  the 
six  months  after  he  ceased  to  be  a  member. 


Mr.  Hwrdy  was  heard  in  reply. 

The  Vice-Chancellor  : — 
Judgment.        These  rulet  and  orders  are  expressed  in  very  obscure 
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termfl,  but  upon  attentive  examination  the  language  is 
not^  I  think;  unintelligible.     I  think  it  impossible  to  say 
that,  after  this  gentleman,  the  plaintiff,  had  ceased  to  be 
a  proprietor  and  member  of  this  company  he  was  not  at 
liberty  to  make  any  arrangement  he  pleased ;  and  there 
seems  to  be  no  rule  preventing  him,  or  any  one  who  has 
ceased  to  be  a  member  of  the  company,  from  engaging 
with  any  merchant's  house  during  a  period  of  six  months. 
But  there  is  very  dear  language  to  this  effect,  tiiat  if, 
whilst  he  is  a  member  of  the  company,  he  engages  in 
the  work  of  any  merchant's  house,  he  is  liable  to  a 
penalty  of  60L,  which,  by  a  subsequent  rule  of  tiie  com- 
pany, was  increased  to  100/.     My  opinion  is,  therefore, 
that,  it  satisfkotorily  appears  that  the  plaintiff  did,  whilst 
he  was  a  proprietor,  engage  to  do  the  work  of  two  mer- 
ehants*  houses,  and  of  two  only.    It  also  appears  that  he 
left  tbe  eompany  and  ceased  to  be  a  member  on  a  notice 
of  only  three  days.    I  think  that,  according  to  the  true 
construction  of  this  ralcj  by  not  giving  six  months'  notice, 
he  has  incurred  a  penalty  of  50/.,  because  no  question  as 
to  the  amount  has  been  raised  by  the  defendant,  and  it 
must  be  taken  as  if  that  sum  were  agreed  to.    According 
to  what  has  been  agreed  upon  by  both  parties,  the  fine 
is  only  to  be  50/.     But  I  think  that  the  defendants  have 
unreasonably,  improperly,  and  in  a  manner  contrary  to 
the  construction  of  the  rules,  insisted  upon  the  plaintiff 
being  liable  to  pay,  and  said  that  he  is  bound  to  pay, 
not  only  two  fines,  but  five  fines ;  that  is  to  say,  two 
fines  £>r  engaging  in  the  work  of  merchants'  houses 
whilst  he  was  a  member  of  the  company,  and  three  more 
for  engaging  in  the  work  of  merchants'  houses  within  six 
months  after  he  had  ceased  to  be  a  member  or  proprietor 
of  the  assodation.      I  have  already  said  that  I  can  see 
no  ground  for  maintaining  the  contest  on  this  point. 
Therefore,  as  to  the  three  latter  fines,  I  must  dedde 
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against  the  defendants.  The  case  is  one  in  which  very 
obscurely  worded  rules  and  orders  have  given  rise  to  a 
very  expensive  litigation.  There  has  been  partial  failure 
and  partial  success^  and  therefore  I  am  not  disposed  to 
give  costs  on  either  side.  The  declaration  will  be,  that 
it  appearing  that  the  plaintiff,  whilst  he  was  a  proprietor 
and  member  of  the  association  in  the  pleadings  mentioned, 
engaged  in  the  work  of  two  merchants'  houses,  and  left 
the  said  association  without  giving  six  months'  notice, 
declare  that,  according  to  the  true  construction  of  the 
rules  and  orders  of  the  association,  particularly  the  rules 
and  orders  of  the  19th  of  February,  1841,  and  the  Ist  of 
August^  1843,  the  said  plaintiff  is  liable  to  pay  two  fines 
of  100/.  and  one  fine  of  50/.,  which  the  defendants  admit 
to  be  the  fine  to  which  he  is  liable  for  leaving  without 
giving  six  months'  notice,  and  that  he  is  not  liable  to 
pay  any  other  fine.  There  will  be  an  order  for  payment 
of  the  amount  to  be  ascertained  according  to  this  decla- 
ration, with  interest,  and  no  costs  on  either  side. 
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THE  KING  OF  PORTUGAL  v.  RUSSELL.         ^^'  ^^'*- 

1  HE  biU  was  filed  by  the  King  of  Portugal  againet  .  bXuSi 
Mr.  Scott  Russell^  Viscount  Bandeira,  and  Sir  G.  Sar-  **^*t  *i>«  pl«in- 

•  •  «  1  n  •  tiff  had  dopo- 

tonus,  praying  that  the  sum  of  3076/.  Ss,  6d.  might  be  sited  moneys 
paid  to  the  plaintiff.  IJiS^a^ 

The  bill  stated  that  by  articles  of  agreement,  dated  the  ^P^^  clsim 
16th  of  November,  1858,  between  J.  Scott  Russell,  of  if  the  claimant 
the  one  part,  and  Viscount  Bandeira,  Minister  of  Marine  one  month 
for  the  King  of  Portugal,  of  the  other  part,  in  considera-  ^°  g^^** 
tion  of  10,400/.  to  be  paid  as  therein  mentioned,  and  for  prosecute  an 
other  considerations  therein   mentioned,  J.    S.  Russell  satisfy  the 
covenanted  with  Viscount  Bandeira  to  build  and  con-  ^Sed''^tho^.' 
jstruct  a  screw  fore  topsail  schooner  ship  as  therein  men-  y^«  on  trust 

^  ,  ^  ^  for  the  plaintiff, 

tioned,  and  at  his  cost  and  risk  launch  the  said  ship  and  and  stating 
place  her  in  safety  at  Millwall,  completed  in  every  respect  claimant  had 
ready  for  sea,  on  or  before  the  25th  of  April,  1859;  and  ^"f  *„*5* 
all  shipwright  work,  labour,  and  material  usually  supplied  obtained  a 
and  rendered  by  shipbuilders  for  the  proper  erection  of  diet,  witii 
the  machinery  (manufactured  by  S.  Russell)  should  be  defendant**^ 
provided  by  S.  Russell,  who  should  also  provide  joiner's  ™?J®  *?  •^^ 
work  in  the  engine-room.     And  the  same  ship  or  vessel  verdict,  and 
to  be  constructed,  &c.,  at  the  sole  risk  and  expense  of  afterwards 
S.  Russell,  should  be  delivered  at  Millwall  on  or  before  iJ^f**  *"^  * 

'  special  case, 

the  25th  of  April,  1859,  to  the  order  of  Sir  G.  R.  Sar-  not  yet  de- 
torius,  ready  for  sea,  finished  and  equipped  in  manner  and  asking  for 
similar  in  all  respects  to  that  practised  with  all  ships  of  dt^oSt^  *^* 
the  same  class  in  Her  Majesty's  navy  under  contracts  Overruled, 
with  the  Admiralty,  except  machinery  (the  same  being 
manufactured  by   S.  Russell   under  another  contract), 
armament,  furniture,  stores,  &c.,  which  J.  S.  Russell 
should  supply  the  said  ship,  to  be  at  the  sole  charge  of 
S.  Russell  during  the  construction,  &c.  &c.,  and  every 
VOL.  III.  u 
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1861.  other  expense  to  be  incurred  with  the  said  ship  until  the 
The  King  of  same  should  have  been  delivered  complete  and  ready  for 
Portugal  ^^^  j^  every  respect,  and  until  the  same  should  have  been 
Russell,  approved  of,  in  writing,  by  Sir  G.  R.  Sartoritfs,  and 
Statement,  accepted  by  him  on  behalf  of  Viscount  Bandeira.  And 
it  was  further  agreed  between  the  said  parties  thereto, 
that  the  said  ship  and  all  materials  in  the  course  of  pre- 
paration or  use,  &c.,  for  the  same  should,  after  payment 
of  the  first  instalment  of  the  purchase-money  of  lO,40iC(/., 
belong  to  and  be  the  property  of  the  King  of  PortugaL 
And  Viscount  Bandeira,  as  such  Minister  of  Marine,  in 
consideration  of  the  said  ship  being  launched,  finished,  &c, 
did  agree  to  pay  to  S.  Russell  the  purchase-money  of 
10,400/.  by  five  instalments,  and  the  fifth  sum  of  2080iL 
on  the  delivery,  at  the  time  aforesaid,  of  the  said  ship, 
finished,  fitted,  &c.,  to  the  satisfaction,  in  writing,  of  Sir 
G.  Sartorius;  the  said  payments  to  be  made  by  bills 
drawn  by  S.  Russell  on  the  financial  agent  of  the  King 
of  Portugal,  and  accepted  by  him,  such  bill  to  be  payable 
six  months  after  date,  and  to  bear  interest  from  date  of 
payment  at  51  per  centum.  And  it  was  expressly  agreed 
and  ordered  that  the  sum  of  10,400/.  was  inclusive  of  all 
charges  for  the  ship,  &c.,  and  fitted  perfectly  in  every 
respect,  and  no  demand  for  extras ;  but  any  addition  or 
additions  which  might  be  made  by  order  in  writing  of 
Sir  George  Sartorius  should  be  paid  for  at  a  price  to  be 
previously  agreed  to  in  writing.  And  for  the  true  and 
punctual  performance  by  the  said  S.  Russell  of  the  cove- 
nants thereinbefore  contained,  the  said  S.  Russell  further 
agreed  with  Viscount  Bandeira,  as  such  Minister  of 
Marine,  that  if  he  should  not  launch  and  deliver  the  said 
ship  at  the  time  and  place  and  in  manner  aforesaid,  fitted 
and  completed  in  manner  aforesaid,  then  and  in  that  case 
S.  Russell  should  and  would  pay  to  Viscount  Bandeira 
51,  each  day  thereafter  that  the  said  ship  should  not  be 
delivered,  finished,  fitted,  and  completed  as  aforesaid,  aS 
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and  for  liquidated  damages^  and  not  by  way  of  penalty         I86I. 
only,  and  the  same  skould  be  recoverable  in  any  of  Her  the  King  op 
Majesty's  Courts  of  Record  at  Westminster,  or  should,     Po»tcgal 
at  the  option  of  Viscount  Bandeira,  be  deducted  from  the      Rusbbll. 
said  10,000/.     And  it  was  thereby  provided,  that  if  the     Statement. 
said  ship  or  vessel  should  not  be  launched  and  delivered 
by  S.  Russell  at  the  time  thereinbefore  appointed  and 
hereinbefore  mentioned  for  the  landing   and    delivery 
thereof  as  aforesaid,  by  reason  of  any  cause  not  under 
the  control  of  S.  Russell,  the  same  to  be  proved  to  the 
satisfaction  of  Sir  G.  R.    Sartorius,  and  to  be  certified 
by  him  in  writing,  then  the  penalty  should  not  be  enforced 
for   such  number  of  days  as  Sir  G.  R.  Sartorius  should 
in  such  certificate  name. 

That  one  part  of  the  agreement  was  signed  and  exe- 
cuted by  S.  Russell,  and  delivered  to  Viscount  Bandeira ; 
another  part  was  executed  by  Viscount  Bandeira,  as 
agent  for  the  King  of  Portugal,  and  delivered  to 
S.  Russell. 

That  S.  Russell  proceeded  with  building  of  the  ship, 
and  four  instahnents  of  2080/.  were  paid. 

That  the  said  ship  was  not  finished  within  the  time  speci- 
fied, and  was  not  equipped  according  to  the  terms  of  the 
contract ;  and  the  defendant  S.  Russell  afterwards  agreed 
to  equip  the  vessel,  in  the  manner  in  which  Viscount 
Bandeira  contended  he  was  required  to  equip  and  complete 
the  same,  under  protest  and  without  prejudice  to  his  right 
to  recover  for  the  same,  provided  it  should  ultimately  be 
determined  that  his  contention  was  right,  and  after  that 
arrangement  the  said  ship  was  ultimately  equipped ;  but 
when  the  same  was  completed,  the  said  S.  Russell  refused 
to  deliver  over  the  same  unless  ^he  was  paid  for  the  cost 
of  so  equipping  the  same  vessel,  which  he  alleged  were 
extras,  and  for  which  he  claimed  the  sum  of  3076/.  Ss.  7d. 

That  it  was  ultimately  agreed  the  said  ship  should  be 
delivered  to  Sir  G.  R.  Sartorius,  on  behalf  of  the  King 

u  2 
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1861.        of  Portugal^  on  payment  of  2080/.  and  of  the  deposit  of 
The  Kimo  of  3076/.  Ss,  7d,  in  the  manner  mentioned  in  the  agreement 
PoBTDOAL     hereinafter  mentioned. 

RntsBLL.         That  the  ship  was  accordingly  delivered  to  Sir  G.  R 
Statement,     Sartorius,  and  the  sum  of  3076/.  8^.  Id,  deposited  in  the 
names  of  Sir  G.  R.  Sartorius  and  S.  Russell  upon  the 
trusta  of  the  Mowing  agreement :- 

The  said  last  mentioned  agreement  was  signed  by,  and 
expressed  to  be  made  between,  the  said  John   Scott 
Bussell  of  the  one  part,  and  the  said  Sir  George  Kose 
Sartorius  of  the  other  part,  and  thereby  after  reciting  the 
hereinbefore    stated    agreement    of    the    16th    day    of 
November,   1858,   and  the  payment  of   the  said   four 
sums  of  2080/.  each,  and  reciting  that  the  said  ship  or 
vessel  was  then  ready  for  delivery  at  Millwall,  aforesaid, 
to  the  order  of  the  said  Sir  George  Rose  Sartorius,  and 
that  the  said  John  Scott  Russell  alleged  that  the  sum  of 
3076/.  8f.  7</.  was  due  to  him  from  the  said  Viscount 
Sada  Bandeira  as  such  Minister  of  Marine  of  his  most 
faithful  Majesty,  as  aforesaid,  in  respect  of  stores  supplied, 
alleged  alterations  made,  and  extra  work  done  by  the 
said  John  Scott  Russell  to  the  said  ship  or  vessel^  and 
he  claimed  to  retain  possession  of  the  said  ship  or  vessel, 
until  the  said  sum  of  3076/.  8^.  7</.  was  paid  to  him,  in 
addition  to  the  said  sum  of  2080/.  residue  of  the  said 
purchase-money  or  sum  of   10,400/.,  and  that  the  said 
Viscount    Sada  Bandeira  alleged  that  the  said  ship  or 
vessel  was  not  launched  and  delivered  at  the  time  and 
place  and  in  manner  aforesaid,  fitted  and  completed,  and 
he,  as  such  Minister  as  aforesaid,  claimed  a  large  sum  of 
money  from  the   said  John   Scott  Russell,   under  the 
thereinbefore  recited   agreement,  for,  or  in  respect  of, 
such  delay  in  launching  and  delivering  the  said  ship  or 
vessel;    but  the    said   John    Scott  Russell  denied  his 
liability  in  respect  of  any  such  claim  as  aforesaid,  and 
that  for  the  purpose  of  releasing  the  said  ship  or  vessel 
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firom  all  claims  of  the  said  John  Scott  Bussell,  and  of        I86i. 

deciding  the  seyeral  questions  in  dispute  between  the  Thb  Kixa  of 

said  John  Scott  Kussell   and   the   said   Viscount   Sada     ^^^'^^^^ 

Bandeira,  as  such  Minister  of  Marine  as  aforesaid,  it      Busskll. 

had  been  agreed  that  the  said  ship  or  vessel  should  be     statemmti. 

delivered  to  the  said  Sir  George  Kose  Sartorius,  and  the 

said  sum  of  2080/.  be  paid  upon  the  terms  therein,  and 

hereinafter  appearing,  and  that  such  arrangements  should 

be  entered  into  as  are  hereinafter  mentioned,  and  that 

in  pursuance  of  the  said  agreement,  a  bill  of  exchange 

for  21Z2Ly  being  the  said  sum  of  2080/.  and  interest 

thereon,  had  been  that  day  delivered  to  the  said  John 

Scott  Bussell,  and  the  said  John  Scott  Bussell  had  that 

day  delivered  the  said  ship  or  vessel  to  the  said   Sir 

George  Bose  Sartorius,  and  that  in  further  pursuance  of 

the  said  agreement  the  sum  of  3076/.  8^.  7d.  had  been 

that  day  deposited  in  the  Bank  of  England  on  behalf 

of  the  said  Viscount  Sada  Bandeira  as  such  Minister 

as  aforesaid,  in  the  joint  names  of  the  said  Sir  George 

Bose  Sartorius  and  John  Scott  Bussell,  upon  the  trusts 

and  for  the  purposes  therein  and  hereinafter  declared 

and  contained  of  and  concerning  the  same.      It  was  by 

the  now  stating  agreement  witnessed,  that  in  pursuance 

of  the  said  agreement,   and    in    consideration  of   the 

premises,  he,  the  said  John  Scott  Bussell,  did  thereby 

renounce  all  claims  of  him  the  said  John  Scott  Bussell, 

upon  or  against  the  said  ship  or  vessel,  for,  or  in  respect 

of,  the  said  sum  of  2080/.  residue'  of  the  said  sum  of 

10,400/.,  iand  aU  interest  due  or*  to  grow  due  for  the 

same,  and  for  or  in  respect  of  the  said  sum  of  3076/.  8^.  7d., 

80  alleged    by  him  to   be   due  to  him  from  the  said 

Viscount  Sada  Bandeira  as  such  Minister  of  Marine  of 

Ids  most  Faithful   Majesty  as  aforesaid,  in  respect  of 

stores  supplied  and  extra  work  done  by  the  said  John 

Scott  Bussell,  to  the  said  ship  or  vessel  as  aforesaid,  and 

for,  or  in  respect  of,  any  other  matter  or  thing  whatsoever. 
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1861.  and  all  rights  of  him  the  said  John  Scott  Bussell,  of 
The  Kino  op  1^®^  upon,  or  detention  of  the  said  ship  or  vessel,  for  or 
Portugal  j^  respect  of  the  said  several  sums  of  money,  matters, 
Russell,  and  things,  and  every  of  them.  And  he,  the  said  John 
Statement.  Scott  Kussell,  did  thereby  agree  with  the  said  Sir  George 
Rose  Sartorious,  that  he,  the  said  Sir  George  Rose 
Sartorius,  should  then  have  and  take  the  said  ship  or 
vessel  without  any  lawful  interruption  or  hinderance  by 
him  the  said  John  Scott  Russell,  or  any  person  lawfully 
or  equitably  claiming  by,  from  under,  or  in  trust  for  him, 
the  said  John  Scott  Russell,  and  he,  the  said  John  Scott 
Russell,  did  thereby  further  agree  with  the  said  Sir 
George  Rose  Sartorius,  that  he,  the  said  John  Scott  Rus- 
sell, his  executors  or  administrators,  would,  and  should 
forthwith  conunence,  and  duly  and  diligently  prosecute  an 
action  in  one  of  Her  Majesty's  superior  Courts  of  Common 
Law,  at  Westminister,  against  the  said  Viscount  Sada 
Bandeira,  his  executors  or  administrators,  for  the  recovery 
of  the  sum  of  30767.  8*.  7rf.,  for  stores  supplied  and  work 
done  by  him,  the  said  John  Scott  Russell,  to  the  said  ship 
or  vessel,  and  he,  the  said  John  Scott  Russell,  did  thereby 
further  agree  with  the  said  Sir  George  Rose  Satorius, 
that  he,  the  said  John  Scott  Russell,  his  executors  or 
administrators,  would,  and  should  duly  appear,  to  any 
writ  that  should  be  issued  out  of  any  one  of  Her  Majesty's 
said  superior  Courts  of  Common  Law  at  Westminister,  at 
the  suit  of  the  said  Viscount  Sada  Bandeira,  his  executors 
or  administrators,  in  any  action  that  should  be  brought 
by  the  said  Viscount,  Sada  Bandeira,  his  executors  or 
administrators,  against  the  said  John  Scott  Russell,  his 
executors  or  administrators,  for  the  recovery  of  any  sum 
of  money  alleged  to  be  due  from  him,  the  said  John 
Scott  Russell,  to  the  said  Viscount  Sada  Bandeira  as 
such  Minister  as  aforesaid,  under  the  said  hereinbefore 
stated  agreement,  for  or  in  respect  of  delay  by  him  the 
said  John  Scott  Russell^  in  launching  and  delivering  the 
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said  ship  or  vessel.  And  it  was  thereby  agreed  and  1861. 
declared  between  and  by  the  said  John  Scott  Eussell  thbKinoof 
and  Sir  Geoi^e  Rose  Sartorius,  that  no  objection  should  ^^^^tugal 
be  taken  in  the  said  actions  or  either  of  them^  that  the  Russell. 
said  Viscount  Sada  Bandeira  was  not  the  proper  person  statement. 
to  sue  or  be  sued,  or  that  some  other  party  or  parties 
ought  to  sue  or  have  been  sued  or  joined,  as  defendant 
or  defendants,  or  plaintiff  or  plaintiffs,  in  the  said  actions 
or  either  of  them,  and  that  they,  the  said  John  Scott 
Bussell  and  Sir  George  Rose  Sartorius,  would  hold  the 
said  sum  of  3076/.  8«.  7rf.,  so  deposited  in  their  names 
in  the  Bank  of  England  as  aforesaid,  upon  trust  in  case 
no  such  action  as  aforesaid  should  be  brought  by  the 
s^d  John  Scott  Russell,  his  executors  or  administrators, 
aga^pst  the  said  Viscount  Sada  Bandeira,  his  executors 
or  administrators,  within  one  calendar  month  from  the 
date  of  the  now  stating  agreement,  or  such  action  should 
be  brouocht  within  such  one  calendar  month,  but  the  same 
should  not  be  duly  and  diligently  prosecuted  with  effect 
by  the  said  John  Scott  Russell,  his  executors  or  adminis- 
trators to  pay  the  said  sum  of  3076/.  Ss,  7rf.  to  the  said 
Viscount  Sada  Bandeira,  or  such  other  person  as  for  the 
time  being  should  be  Minister  of  Marine  of  his  said 
most  f^thful  Majesty,  or  his  successor  for  the  time  being, 
or  as  he,  the  said  Viscount  Sada  Bandeira,  or  such  other 
person  should  direct,  but  in  case  such  action  should  be 
brought  within  one  calendar  month  from  the  date  of 
the  now  stating  agreement,  and  should  be  duly  and 
diligently  prosecuted,  and  the  said  John  Scott  Russell, 
his  executors  or  administrators,  should  recover  in  such 
action,  either  by  judgment  or  by  the  award  of  any  arbi- 
trator to  whom  such  action  should  be  referred,  any  sum 
of  money  then  upon  trust  from  and  after  the  determi- 
nation of  any  action  to  be  brought  by  the  said  Viscount 
Sada  Bandeira,  his  executors  or  administrators,  against 
the  said  John  Scott  Russell,  his  executors  or  adminis- 
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1861.        trators,  as  thereinafter  mentioned^  to  pay  out  of  the 

ThbKimoof  said  sum    of   3076/.    8^.    1d.^    so    deposited  as  afore- 

PoRTuoAL     g^j  ^  ^^  gg^jj  John  Scott  Kussell.  his  executors  or 

RussBLL,  administrators  such  sum  of  money,  and  all  taxed  costs. 
Statement,  charges,  and  expenses  adjudged  or  awarded  to  him  the 
said  John  Scott  Russell,  his  executors  or  adminstrators 
in  such  action,  after  deducting  therefrom  such  sum  of 
money  (if  any)  as  the  said  Viscount  Sada  Bandeira,  his 
executors  or  administrators,  should  recover  in  any  action, 
which,  within  one  calendar  month  from  the  date  of  the 
now  stating  agreement,  should  be  brought  and  duly  and 
diligently  prosecuted  by  the  said  Viscount  Sada  Bandeira, 
his  executors  or  administrators,  against  the  said  John 
Scott  Russell,  his  executors  or  admistrators,  for  or  in 
respect  of  delay  by  him  the  said  John  Scott  Russell  in 
launching  or  delivering  the  said  ship  or  vessel,  whether 
such  recovery  should  be  by  judgment  or  by  the  award  of 
any  arbitration  to  whom  such  action  should  be  referred, 
and  all  taxed  costs,  charges,  and  expenses  adjudged  or 
awarded  to  him,  the  said  Viscount  Sada  Bandeira,  his 
executors  or  administrators,  in  such  action,  or  so  much 
thereof  as  such  sum  of  3076/.  %s.  Id.  should  be  subject 
to  pay,  and  upon  trust  to  pay  the  residue  (if  any)  of 
such  sum  of  3076/  8*.  Id.  to  the  said  Viscount  Sada 
Bandeira,  or  such  other  person  as  for  the  time  being 
should  be  Minister  of  Marine  of  his  said  most  faithful 
Majesty  or  his  successor  for  the  time  being.  And  each 
of  them  the  said  John  Scott  Russell  and  Sir  George  Rose 
Sartorius  did  thereby  agree  with  the  other  of  them  that 
he,  his  executors  or  administrators,  would  and  should  sign 
all  such  cheques,  and  execute  and  do  all  such  documents  and 
things  as  might  be  necessary  or  reasonably  required  by 
the  other  of  them,  his  executors  or  administrators,  for 
making  the  several  payments  thereinbefore  provided  for, 
of,  or  out  of  the  said  sum  of  3076/.  8*.  Id.  so  deposited 
in  the  Bank  of  England  in  their  joint  names  as  aforesaid. 
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9.  The  said  defendant^  John  Scott  Russell,  brought  his         1B61. 
action  in  her  Majesty's  Court  of  Common  Pleas,  against  the  King  of 
the  said  Viscount  Sada  B^ndeira,  according  to  the  terms       ortuoal 
of  the  said  agreement  lastly  hereinbefore  stated,  and  the      Hussell. 
same  was  tried  at  Kingston,  at  the  Spring  Assizes,  1860,     statement, 
and  a  nominal  verdict  entered  for  the  Plaintiff  in  the 
said  action,  with  leave  for  the  defendant  therein  to  apply 
to  the  Court  to  set  the  same  aside,  and  enter  the  verdict 
for  him,  and  accordingly  a  rule  for  that  purpose   was 
moved  for  and  obtained  in  Easter  Term,  1860,  on  the 
20th  day  of  April,  1860.      Subsequently  in  the   same 
term,  on  the  30th  day  of  May,  1860,  a  rule  of  the  Court 
of  Common  Pleas*  was  made,  whereby  it  was  ordered  that 
a  special  case  should  be  forthwith  stated  between  the 
parties  for  the  opinion  of  the  Court,  and  be  set  down  for 
argument,  and  that  the  case  should  be  settled  by  Thomas 
Dickson  Archibald,  Esq. 

The  bill  alleged  that  the  draft  case  was  prepared  by 
Mr.  S.  Russell's  solicitors,  and  sent  to  the  plaintiff's  soli- 
citor for  perusal  on  the  27  th  of  September,  1860,  when 
such  solicitor  was  absent  from  London,  and  when  it  was 
difficult  to  obtain  the  advice  of  counsel;  and  the  said 
S.  Bussell,  on  the  7th  of  November,  obtained  an  order 
that  Viscount  Bandeira,  the  defendant  in  the  action, 
should  within  four  days  return  the  draft  case  approved, 
and  in  default,  that  the  case  as  prepared  by  S.  Bussell 
should  be  deemed  as  settled  for  the  opinion  of  the  Court 
The  draft  case  was  returned  approved  on  the  12th  of 
November,  1860,  and  the  alterations  made  therein  on 
behalf  of  Viscount  Bandeira  were  not  assented  to  by 
S.  Russell ;  but  no  further  steps  were  taken  by  him  for 
many  months,  and  when  towards  the  end  of  that  period 
the  pliuntiff's  solicitor  verbally  applied  to  Mr.  Archibald, 
who  was  to  settle  the  case,  to  proceed  with  the  reference, 
Mr.  Archibald  replied  he  could  not  do  so,  as  the  plaintiff 
in  the  action  had  not  served  him  with  the  rule  or  order  of 
reference. 
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1861.  On  the  3rd  of  July  the  plaintifPs  solicitor  wrote  to 

The  Kino  of  S.  Russcll's  solicitor  the  following  letter : — 

RU88BLL.  *^  16,  Fumival's  Inn,  3rd  July,  1861. 

StatemenU  ^^  Bussell  V.  Bandeira. 

**  Dear  Sirs, — It  is  now  nearly  eight  months  sincp  J 
returned  the  draft  special  case  approved  as  altered  on 
behalf  of  the  defendant,  and  as  you  have  not  taken  any 
further  step  in  the  matter,  I  shall  assume  that  you  have 
abandoned  the  claim,  an4  call  upon  the  trustees  to  pay 
over  to  the  Government  the  amount  deposited  in  the 
Pank  of  England. 

«  I  am,  dear  sir,  yours  truly, 
"  Jno.  p.  Theopalp. 
f*  li^essrs.  Freshfields  and  Newman, 
5,  !pank  ^Quildings." 

On  the  17th  of  July  the  plaintiff's  solicitor  received  a 
notice  from  Mr.  S.  Russell's  solicitor  requiring  him  to 
attend  before  Mr.  Archibald  to  settle  the  case;  he  at- 
tended,  but  under  protest. 

That  Viscount  Bandeira  has  ceased  to  be  the  King  of 
Portugal's  Minister  of  Marine ;  but  Signer  Carlos  Bento 
da  Silva  is  now  such  minister. 

That  the  said  action  hath  not  been  duly  and  diligently 
prosecuted  with  effect  by  the  sai4  S.  Russell ;  and  the 
plaintiffs  submit  that,  in  consequence  thereof,  the  said  sum 
of  3076Z.  8*.  7d.  ought  to  be  paid  to  the  plaintiff  Signor 
Carlos  Bento  da  Silva  on  behalf  of  the  Eang  of  Por- 
tugal. 

Argument.         Mr.  Bacon  and  Mr.  G.  Simpson  appeared  for  the  bilL 

Mr.  Malins  and  Mr.  Kekewich  contended  that  the  bill 
-'t- 
was premature,  because,  until  the  result  of  the  action  has 

been  ascertained,  no  trust  on  behalf  of  the  plaintiff  arose. 
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because^  until  the  action  be  decided  one  way  or  other, 
there  was  no  cestui  que  trust 


1861. 
Thb  Kino  of 

PORTtJGAL 

V. 
RnSSBLL. 


The  Vice-Chancellob  : — 

The  defendant  by  the  demurrer  admits  the  allegatioii  Judgment. 
in  the  bill,  that  the  action  has  not  been  diligently  prose- 
cuted. The  case  stated  by  the  bill  is  that  of  the  consti- 
tution of  a  trust,  which  attached  itself  to  the  fund  in 
question  the  moment  it  was  deposited  in  the  names  of 
trustees.  The  fund  is  now  standing  in  the  names  of  the 
two  trustees,  with  that  trust  impressed  upon  itl  Accord- 
ing to  the  declaration  of  the  trust,  the  events  upon  which 
the  ultimate  right  to  the  fund  n^y  be  determined  have 
not  yet  occurred.  The  plfdntifT  indeed  avers  that,  upon 
one  construction  of  the  trust,  an  event  has  occurred  from 
the  neglect  and  delay  of  the  defendant  which  Qntities  him 
to  the  whole  fund.  But  there  is  no  view  of  the  case 
which  shows  that  the  fund  is  not  a  trust  fund,  or  that  the 
defendant,  who  demurs,  is  not  one  of  the  trustees  in  whose 
name  the  fund  stands.  lipoid  the  true  construction  of 
the  declaration  of  trust  must  depend  the  question  whether 
the  plaintiff  or  the  defendant  is  entitled  to  the  fund  in  its 
entirjBty,  or  in  certain  proportions.  The  bill  is  one  to 
which  a  demurrer  cannot  be  maintained ;  and  the  demur- 
rer must  therefore  be  overruled.  It  has  been  said  that 
crowned  heads  do  not  ask  for  costs;  but  Mr.  Simpson 
has  made  the  plaintiff  in  this  case  come  humbly  to  the 
Court>  and  if  the  King  of  Portugal  thinks  it  no  dispa- 
ragement to  his  dignity  to  receive  costs,  they  cannot  be 
refused  to  him.  The  last  crowned  head  (the  Emperor 
of  Austria)  who  sued  in  this  Court  disclaimed  before 
this  branch  of  the  Court  to  accept  costs.  There  will 
be  leave  given  to  amend  the  bill,  and  six  weeks  given 
from  the  service  of  the  amended  bill  to  answer. 
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1861. 

Nw.  14M  & 
Ibth, 

Notice  of  the 
a88i.rnment  of 
a  reversionary 
interest  given 
to  the  solicitor 
of  the  trustees. 
— if e/£{,  notice 
to  the  trustees, 
80  as  to  take  it 
out  of  the 
order  and 
disposition  of 
the  assign  or 
on  his  insol- 
vency. 


RICKARDS  V.  GLEDSTANES. 

i3Y  a  settlement,  dated  2nd  of  September,  1829,  Mr. 
Venables  was  entitled  to  a  vested  interest  in  one-fourth 
of  a  sum  of  15,000/.,  expectant  on  the  decease  of  his 
mother,  unless  she  should  otherwise  appoint,  or  except  in 
case  of  her  second  marriage.  He  was  also  entitled  under 
the  will  of  his  father,  who  died  in  1857,  to  a  vested  re- 
version expectant  on  the  death  of  his  mother  (and  after 
payment  thereout  of  the  sum  of  1000/.  as  by  the  will 
directed)  in  one-fourths  part  of  the  sum  of  1050/.  stock 
then  standing  in  his  father's  name  in  the  books  of  the 
East  India  Company,  and  also  in  one-fourth  part  of  ten 
shares  in  the  Globe  Insurance  Office,  also  then  standing 
in  the  name  of  his  father. 

Messrs.  Bridges  and  Sons  were  the  solicitors  of  the 
trustees,  and  also  of  Elizabeth  Scriven. 

On  the  30th  of  July,  1859,  Mr.  Venables,  being  in- 
debted to  the  plaintiff  Edward  Henry  Rickards  in  the 
sum  of  500/.  and  inteiest,  executed  a  further  charge  of 
the  said  reversionary  interests  with  that  sum  in  manner 
following : — 

**  29,  Lincoln's  Inn  Fields,  30th  July,  1859. 

"  Sir, — In  consideration  of  you  this  day  lending  me  the 
Bum  of  150/.,  and  of  my  being  already  indebted  to  you 
in  the  sum  of  350/.,  I  hereby  charge  and  make  liable  to 
you  all  my  estate,  right  and  interest,  under  the  will  of  my 
late  father  and  mother,  and  under  the  settlement  made  on 
the  marrriage  of  my  father  and  mother,  with  the  due  pay- 
ment thereof  with  interest,  and  I  engage  and  undertake 
to  make  and  execute  to  you  any  more  formal  or  other  mort- 
gage security  which  you  may  be  advised  to  require  of  me ; 
and  I  authorize  and  empower  you,  if  you  think  it  necessary 
for  your  own  interest,  to  pay  off  the  existing  mortgage  of 
500/,  due  thereon  to  Messrs.  Bridges  and  Son,  or  their 
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client^  and  to  take  an  assignment  thereof,  and  generally       ^1B61*^ 
to  act  in  the  premises  in  my  name.  [Rickards 

"  T.  Evelyn  Yenables.      Glbdstahm. 
«  To  E.  H.  Rickards,  Esq.,  ^,^7;;;;;^,. 

Lincoln's  Inn  Fields." 

E.  Yenables  subsequently  became  insolvent,  and  by  an 
order  dated  the  5th  of  July,  1860,  his  estate  and  effects 
became  vested  in  the  defendant  Gledstanes. 

By  a  deed,  dated  the  14th  of  April,  1860,  Yenables 
assigned  the  said  three  reversionary  interests  to  the  de- 
fendant Elizabeth  Scriven,  by  way  of  mortgage,  to  secure 
repayment  of  500/.  and  interest. 

On  the  1st  of  October,  1859,  the  plaintiff  sent  the 
following  notice  to  Messrs.  Bridges  and  Son,  the  solicitors 

of  the  trustees : — 

* 

'*  In  re  Yenables  and  the  Reversionary  Society. 

^*  Dear  Sir, — Be  so  good  as  to  inform  me  what  day 
this  will  be  settled.  I  have,  as  I  mentioned  to  you,  at 
the  Accountant-General's  office,  a  claim  of  500Z.  to  be 
paid  out  of  it,  and  to  secure  which  I  have  an  equitable 
charge  and  judgment,  which  latter  I  have  delayed  signing, 
with  a  view  to  save  Mr.  Yenables  expense  as  long  as  I 
could  do. 

"  Yours  faithfully, 

"  E.  H.  Rickards. 

**  Messrs.  Bridges  and  Son." 

The  plaintiff  now  filed  this  bill  to  redeem  Scriven. 

The  bill  prayed  that  an  account  might  be  taken  of  what 
was  due  to  the  above-named  defendant  Elizabeth  Scriven 
for  principal  and  interest  upon  her  said  mortgage,  and 
that  her  costs  might  be  taxed ;  and  that,  upon  payment 
by  the  plaintiff  to  the  defendant  of  what  should  be  found 
due  to  her  for  such  principal,  interest,  and  costs,  as  the 
court  should  direct,  she  might  be  ordered  to  reassign  to 
the  plaintiff;  also  that  an  account  might  be  taken  of 
what  was  due  for  principal  and  interest  on  the  mortgage 
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1861.        of  the  plaintiff,  and  that  the  defendants  Gledstanes  and 
RicKARDs     other  incumbrancers  subsequent  to  the  plaintiff  might  be 
Gledstanes.  decreed  to  pay  to  the  plaintiff  the  amount  which  should 
e/T~"         be  so  found  due,  together  with  his  costs  of  the  suit,  by 
a  short  day,  or  in  default  thereof,  that  the  said  last- 
mentioned  defendants,  and  all  persons  claiming  under 
them,  might  be  foreclosed. 

The  assignee  in  insolvency,  Gledstanes,  by  his  answer, 
said  that,  to  the  best  of  his  information  and  belief,  no 
notice  of  the  assigimient  to  the  plaintiff,  or  of  the  charges 
or  alleged  charges  of  the  other  defendants,  was  eyer 
given  to  the  trustees  of  the  settlement  of  the  2d  of 
September,  1829,  before  the  arrest  of  the  insolvent;  and 
he  submitted  that,  as  against  such  of  the  alleged  incum- 
brancers as  had  not  given  notice  to  the  said  trustees 
before  the  insolvent's  arrest,  the  said  reversionary  interests 
were  in  the  order  and  disposition  of  the  insolvent  at  the 
time  of  his  insolvency,  and  that  they  were  not  entitled 
to  any  charge  as  against  him,  the  assignee  (a). 

The  plaintiff,  in  his  affidavit,  alleged  that  early  in  July, 
1859,  Mr.  Yenables  called  on  him  and  requested  this 
deponent  to  lend  him  350/.,  in  anticipation  of  a  large 
loan  which  he  was  engaged  then  negotiating  with  a  re- 
versionary interest  society,  upon  the  security  of  his 
reversionary  interest  under  the  settlement  of  the  2d  of 
September,  1829,  and  under  the  will  of  his  father;  and 
Mr.  Venables  then  represented  to  deponent  that  Messrs. 
Bridges  and  Son  were  solicitors  for  the  trustees  of  the 
settlement,  ^^and  that  the  said  trustees  and  their  said  solici- 
tors were  aware  that  he  was  about  to  borrow  money  upon 
the  security  of  his  said  reversionary  interest,"  and  showed 
deponent  a  letter  from  Messrs.  Bridges  and  Son,  dated 
the  28th  of  June  preceding,  to  him,  in  which  they  said: 
"  We  have  seen  the  solicitors  of  the  reversionary  com- 

(a)  1  &  2  Vic.  c.  67. 
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pany  of  which  you  are  desirous  of  borrowing  money  on        ^^^\- 
your  reversion^  and  we  think,  on  the  whole,  that  it  may     Rickardb 
be  your  best  course  to  raise  money  in  that  quarter,  rather  glbdstakbs. 
than  from,  an  individual.     We  are  given  to  understand      sfT^   # 
that  an  insurance  on  your  life  will  not  be  required,  and 
that  the  office  will  be  satisfied  with  an  assurance  of  the 
goodness  of  the  trust  securities,  without  going  to  the 
expense   of  investigating  the  titles  of  the  mortgaged 
estates.     ...     If  you  should  still  determine  to  raise 
money  of  the  office,  we  will  not  object  to  furnish  neces- 
sary information,  and  produce  the  trust-deeds." 

The  plaintiff  further  deposed  that  he  requested  his 
managing  clerk  to  take  the  above  letter  to  Messrs. 
Bridges  and  Son,  and  to  make  inquiries.  The  clerk 
swore  that,  on  the  6th  of  July,  he  accordingly  saw  Mr. 
Bridges,  sen.,  and  was  informed  by  him  that  the  state- 
ments made  by  Mr.  Venables  were  correct;  that  the 
firm  of  Bridjges  and  Son  did  acts  as  solicitors  for  the 
trustees  of  the  said  settlement,  and  had  in  their  posses- 
sion the  deeds  relating  to  the  trust  as  the  trustees'  solici- 
tors. On  the  same  day  this  deponent  informed  the 
plaintiff,  and  the  plaintiff  deposed  that  in  consequence  of 
this  information  he  advanced  the  two  sums  350/.  and  150/. 
On  the  1st  of  October,  1859,  the  plaintiff  wrote  to 
Messrs.  Bridges  and  Son  the  letter  above  given. 

On  the  3rd  of  November,  1859,  a  copy  of  the  letter  of 
the  30th  of  July,  1860,  was  sent  by  the  plaintiff  to 
Messrs.  Bridges  and  Son. 

Other  creditors  subsequently  obtained  judgments  which 
they  registered  under  the  1  &  2  Vic.  c.  110,  and  on  the 
20th  of  October,  and  31st  of  December,  1859,  gave 
notice  to  Messrs.  Bridges  and  Son  of  their  respective 
claims. 

The  only  evidence  that  notice  was  given  to  the  trustees 
was  as  follows: — A  letter  from  Mrs.  Venables,  themothez 
of  the  insolvent,  and  also  one  of  the  trustees  of  the  settle- 
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Statement. 


ment,  stating  that^  to  the  best  of  her  recollection  and  be- 
lief^ she  had  no  notice  from  the  plaintiff  that  that  person, 
Olbdstanbs.  S*  Venables,  had  assigned  to  Bickards  any  money  on  his 
interest  under  his  father's  will,  and  that  she  had  been  all 
along  ignorant  of  her  son's  affairs. 

The  Rev.  Mr.  King,  another  trustee,  said  that  he  had 
never,  to  his  knowledge,  received  any  notice,  verbal  or 
in  writing,  from  the  plaintiff. 

Mr.  Sturt  who  was  the  surviving  trustee  under  the 
settlement,  said  he  had  no  recollection  whatever  of  any 
notice  in  writing  being  served  on  him  relating  to  the 
plaintiff's  security;  but,  on  being  cross-examined,  he 
admitted  that  he  had  heard  of  Mr.  Venables  trying  to 
raise  money  on  the  reversion  of  the  fund  of  which  he 
was  trustee.  He  said  that  Messrs.  Bridges  had  told 
him  that  Mr.  Venables  had  raised  money  on  his  reversion^ 
He  further  said  he  was  not  aware  of  any  security  being 
given  except  to  Miss  Scriven  and  Mr.  Rickards.  He 
had  no  positive  recollection  of  the  amount  of  Mr.  Rickard's 
claim.  He  was  not  aware  that  Messrs.  Bridges  told  him 
that  Mr.  Rickards  had  advanced  money  previous  to  the 
bill  being  filed. 

The  defendant  Gledstanes,  who  was  assignee  in  insol- 
vency of  Venables,  took  an  objection  by  his  answer  that 
there  was  not  sufficient  notice  to  the  trustees  to  take  the 
reversion  out  of  the  order  and  disposition  of  the  insolvent, 
and  therefore  claimed  the  fund,  subject  only  to  Scriven's 
mortgagee. 


Argument, 


Mr.  Bacon,  Q.C,  and  Mr.  Gill,  for  the  plaintiff, 
contended  that  notice  to  the  solicitor  of  the  trustees  was 
actual  notice  to  the  trustee,  and  cited  France  v.  Woods  (a), 
Foster  v.  Blachstone  (Jb),  Tibits  v.  George  (c).  In  re 
Hennessy  (rf),  Espin  v.  Pemberton  (e). 

(a)  Tamlyn.  172.  {d)  2  D.  &  W.  553. 

(h)  1  M.  &  K.  297.  (e)  3  De  G.   &  Jones  647  ; 

(<?)  5  A.  &  £.  107—115.  S.  C.  4  Drewr.  333. 
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Argununim 


Mr.  MaKnSy  and  Mr.  FreeUng,  for  the  defendant  iMl. 
GlediBtanes.  The  question  was^  whether  sufficient  notice  Rxckaxds 
had  been  given  to  the  trustees  of  the  two  intruments,  to  qmbsmbb. 
take  the  property  out  of  the  order  and  disposition  and 
reputed  ownership  of  the  insolyent^  under  the  57th 
section  of  the  1  &  2  Vict  c  110.  A  reversionary 
interest  was  doubtless  within  the  apparent  ownership 
of  the  insolvent,  if  the  assignee  had  not  given  notice  of 
the  assignment  to  the  trustees.  There  was  no  allegation 
in  the  bill  that  notice  had  been  given  to  the  executors 
of  the  will ;  and  the  evidence  showed  that  they,  at  any 
rate,  had  received  no  notice.  Even  if  sufficient  notice 
had  been  given  to  the  trustee  of  the  settled  fund,  which 
upon  the  evidence  was  very  uncertain,  still  the  question 
then  remained,  whether  notice  to  the  solicitors  was 
sufficient  notice  to  the  executors  and  trustees  of  the 
will,  so  as  to  take  the  property  out  of  the  insolvent's 
order  and  disposition.  The  cases  of  Etty  v.  Bridges  (a), 
Foster  v.  Blackstone  (i).  Ex  parte  Carbis  (c).  Re  Rawbone^s 
Bequest  ((2),  were  cited  to  show  that  notice  to  the  solicitors 
is  not  sufficient,  unless  such  notice  is  sent  to  them  as 
solicitors  for  the  trustees,  and  for  the  purpose  of  being 
communicated  to  the  trustees.  Bartlett  v.  BartUtt  (e), 
was  referred  to. 

Mr.  W.  2>.  Gardiner  appeared  for  one  of  the  judg- 
ment creditors. 

Mr.  Lovell  held  a  watching  brief  for  Mr.  Venables,  but 
His  HoNOUB  said  he  could  not  allow  the  insolvent  to 
be  heard. 


The  Vice-Chancellob  : — 
The  plaintiff  has  shown  that  notice  was  given  to  the     Judgmtnt, 


(a)  2  Y.  &  Col.  C.  C.  486. 

[b)  1  Myl.  &  K.  297. 

{€)  1  Mont  &  Ayr.  693  note 

VOL.  III. 


{d)  3  £.  &  J.  300-476. 
(e)  1  De  G.  &  J.  127, 
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solicitors  of  the  trustees,  and  that  is  sufficient  to  take 
the  fund  out  of  the  order  and  disposition  of  the  insolyent. 
There  must  be  a  decree  as  prayed  for  the  redemption 
of  the  first  mortgage,  against  the  successive  incum- 
brancers and  judgment  creditors.  The  decree  must  be 
without  prejudice  to  the  question  of  priority  among  the 
judgment  creditors.  This  is  not  a  case  in  which  the 
Court  ought  to  decree  a  sale. 


1861. 
Nov.  ftoth. 

Motion  that  a 
fbrmer  solici- 
tor of  the 
plaintiff  who 
had  declined 
on  the  ground 
of  privilege  to 
answer  to 
whom  he  had 
applied  on  be- 
half of  the 
plaintiff  might 
attend  at  his 
own  expense 
before  the  exa- 
miner, and 
answer  the 
question. — 
Refused  with 
costs. 


MAKRIOTT  V.  THE  ANCHOR  RE VBBSIONABY 

COMPANY  (LIMITED). 

JL  HE  bill  was  filed  in  this  case  bj  the  plaintiff^  who  was 
the  owner  of  the  steamship  Orwell^  for  a  declaration  that 
the  company  ought  to  be  charged  with  the  value  of  the 
vessel  at  the  time  of,  and  at  a  reasonable  time  after  their 
taking  possession  of  her ;  for  an  account  of  what  was  due 
to  the  defendants  in  respect  of  the  mortgage ;  that  in 
taking  such  account,  the  defendants  might  not  be  allowed 
to  charge  the  plaintiff  with  any  losses  consequent  on  the 
trading  by  them  with  the  vessel ;  the  plaintiff  offering  to 
pay  what,  if  anything,  should  be  found  due  from  him ; 
but  if  it  should  appear  that  a  balance  was  due  to  him,  for 
payment  thereof  with  interest  by  the  defendants. 

In  November  1860,  on  the  hearing  of  the  cause,  hi^ 
Honour  made  a  declaration  that,  having  regard  to  the 
way  in  which  the  defendants  dealt  with  the  steamship^ 
the  defendants,  in  taking  the  accounts,  were  to  be 
charged  with  the  value  of  the  steamship  at  the  time  when 
they  took  possession ;  and  the  chief  clerk  was  directed  to 
ascertain  and  state  what  he  should  find  to  be  the  fiur 
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value  of  the  said  Bteamship  when  such  possession  was 
taken.(a)  Marriott 

The  plaintiff  filed  affidavits^  and  the  defendants  ob-  ,^^  anchor 
tained  an  appointment  for  the  cross-examination  of  the  wit-  Rbvbrsiok- 

ART  Com- 

nesses^  and  also  subpoened  a  Mr.  Tripp,  who  had  formerly  pant 
acted  for  the  plaintiff  as  his  solicitor  in  the  matter  of  the  ^  ^'""'^^ 

Orwell.  statement. 

Mr.  fFatkin  Williams^  on  behalf  of  the  defendants, 
asked  the  witness  the  fbUowing  question : — 

*^  Did  you,  in  the  spring  of  1858,  procure  a  survey  to 
be  made  of  the  Orwell  ?" 

Ans.  "  I  did  not  I  then  made  an  application  to 
certain  parties  in  the  city  upon  the  subject  of  the  Orwell, 
but  I  did  so  as  the  solicitor  of  the  plaintiff." 

Ques.     **  To  whom  did  you  make  the  application  ?" 

Ara.  "  What  I  did  I  did  as  Mr.  Marriott's  solicitor, 
and  I  decline  to  answer  the  question  without  his  per- 
mission.'' 

The  Examiner  allowed  the  objection. 

The  defendants  subsequently  served  the  plaintiff  with 
a  notice  of  motion  in  the  following  form : — 

"  Take  notice,  that  the  Court  will  be  moved  by  counsel 
on  behalf  of  the  defendants,  that  you  Mr.  Stephen  Tripp 
be  ordered  to  attend  before  Charles  Otter,  Esq.,  one  of 
the  examiners  of  the  Court,  and  answer  the  question 
which  you  objected  and  refused  to  answer  upon  your 
examination  before  him  on  the  1st  November,  1861, 
That  is  to  say — To  whom  did  you  make  the  application  ? 
meaning  the  application  on  the  subject  of  the  Orwell,  then 
deposed  to  by  you  in  your  answers  to  other  questions, 
and  that  you  may  be  ordered  to  pay  to  the  defendants 
the  costs  of  this  application.  • 

Mr.  Dickinson,  in  support  of  the  motion,  contended 
that  the  name  of  the  person  to  whom  the  witness  had 

(a)  See  AsUi  Vol.  2,  457 ;  affirmed  on  appeal. 
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Marbiott 

V. 


Reyersion- 
ART  Com- 
pany 
(Limited). 

Statement, 


made  the  application  could  in  no  sense  be  a  privileged 

professional  communication.     It  could  not  be  contended 

The  Anchor  ^^^^  ^^^  statement  of  the  name  of  the  person  to  whom  he 

had  applied  was  a  piece  of  information  which  had  been  con- 
fided to  the  solicitor  by  his  client.  It  did  not  even  appear 
that  the  name  was  communicated  to  the  solicitor  directly 
by  the  client.  Where  the  protection  of  the  Court  was 
claimed^  it  must  be  shown  that  the  communications  came 
distinctly  within  the  rule ;  that  they  were  made  by  the 
client  to  his  solicitor  for  the  purpose  of  obtaining  legal 
advice,  but  there  was  nothing  in  this  case  to  show  that 
legal  advice  was  the  object  of  the  client.  In  Sawyer  v. 
Birchmore  {a\  Lord  Cottenham  said :  '^  The  authorities 
show  that  letters  communicated  from  collateral  quarters 
to  which  the  interrogatories  clearly  point,  are  not  pro- 
tected, and  the  witness  is  bound  to  answer  questions 
seeking  information  as  to  matters  of  fact  as  distinguished 
from  matters  of  confidential  communication;  and  in 
Dwyer  v.  Collins  (J),  it  was  held  "  that  the  privilege  of 
the  relation  of  attorney  and  client  does  not  extend  to 
matters  of  fact,  which  the  attorney  knows  by  any  other 
means  than  by  confidential  communications  with  his 
client,  though,  if  he  had  not  been  employed  as 
attorney,  he  probably  would  not  have  known  them." 
The  cases  of  He  The  Mexican  and  South  American 
Company  {c\  Bramwell  v.  Lucas  {d),  and  Desborough 
V.  Rawlins  (e)  were  referred  to. 


Mr.  Malins  and  Mr.  De  Longueville  Giffard  ap- 
peared for  the  plaintifi*  and  Mr.  Tripp,  but  were  not 
called  upon. 


Judgmni, 


The  Vice-Chancellor  : — 

The  order  which  I  am  called  upon  by  this  motion  to 


(a)  3  M.  &  E.  572. 
(h)  7  Ex.  639. 
{c)  27  Beav.  474. 


(d)  2  B.  &  G.  746. 

(e)  3  M.  &  Or.  616. 
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make  would  be  a  most  improper  one.     In  this  case  the        ^^^- 
defendants  have  taken  the  witness's  answer,  and  have     Marbiott 
said,  ^^  Disclose  the  name  of  the  person  to  whom  you  ^^^  anchor 
made  the  application."    They  should  have  gone  on  to  R«v™ioh- 
show  that  the  witness  got  this  name,  not  from  his  client,  pany 

but  firom  somebody  else.    No  doubt  it  is  the  duty  of  a  de-        

fendant,  in  answering,  to  state  the  fiswjts  fully,  but  I  cannot  ^^^^Mr"*^^* 
say  that  it  was  the  duty  of  a  witness  to  have  answered 
this  question,  when  he  was  not  asked  further  as  to  the 
person  from  whom  he  obtained  the  names  of  the  persons 
to  whom  he  applied.  I  think  there  has  been  a  miscar- 
riage. The  witness  was  examined  by  counsel,  and  I  think 
if  counsel  had  gone  further  they  might  possibly  have 
extracted  this  information.  But  to  make  an  order  in  the 
terms  of  this  notice  of  motion  would  be  a  most  improper 
thing  for  me  to  do.  There  seems  to  have  been  some 
confusion  between  the  rule  of  what  has  to  be  done  by  a 
defendant  who  is  required  to  answer  interrogatories  to  a 
bill,  and  what  has  to  be  done  by  a  witness.  In  the  case 
of  Dvayer  v.  Collins,  which  Mr.  Best  has  referred  to  in 
his  very  remarkable  book  on  Evidence  (edit  1860,  p.  734), 
the  Court  held,  ^^  that  the  relation  of  attorney  and  client 
prevented  the  former  from  disclosing  any  communication 
made  to  him  in  the  ordinary  course  of  his  employment, 
and  on  the  faith  of  the  confidence  which  the  client  re- 
posed in  his  legal  adviser/'  and  then  followed  the  passage 
which  had  been  cited  at  the  bar.  The  privilege  of  the 
relation  includes  all  media  of  communication  between  an 
attorney  and  his  client,  such  as  clerks,  interpreters,  and 
agents.  I  think  the  defendants  might  have  gone  further, 
and  asked  the  witness  more ;  but  they  do  not  seem  to 
have  thought  it  worth  while.  They  have  not  shown  that 
the  witness  was  not  relieved  from  the  necessity  of  answer- 
ing ;  and  in  this  case  I  might  be  violating  the  privilege  if 
I  were  to  grant  the  application.  The  motion  must  be 
r^bsed  with  costs. 
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ha*^nTbSi  J  OHN  HINE,  of  Leeford,  of  East  Budleigh,  Deron, 
queathed  nu-    fey  his  will,  dated  the  18th  February,  1837,  after  giving 

merouspecu-       "^  ^  ,  i_     •  •  j  i    j«    -j      i 

niary  leKacies,  numerous  pecuniary  legacies  to  chanties  and  indiyiduals, 

some  of  them  i    •,        /•  n 

to  charities,      proceeded  as  lollows : — 

durof mTi^      "  I  g^^®^  devise,  and  bequeath  all  the  rest,  residue, 

and  personal     and  remainder  of  my  real  and  personal  estate  and  effects 

estate  to  tpus-    .,.-,,  „  •  t         i    i        j        a 

tees  on  trust  (and  including  all  property,  either  belonging  to  me,  or 
thereouuo  pay  ^ver  which  I  have  or  shall  have  power  to  appoint,  at  the 
Ws  debts  and    time  of  my  death),  to  the  said  George  Jauncey,  David 

the  legacies  -^  -'^  i.fxi.T^ 

herein  men-  Robert  Grant  Walker,  and  my  solicitor,  John  Daw,  of 

further  di-  Exeter,   their  heirs,  executors,  administrators,  and  as- 

fore*^me*n-^  ^'  ^igns  respectively,  upon  trust,    to    sell  the  said   rest, 

tionedcharita-  residue,  and  remainder  of  my  said  real  estate,  and  either 

ble  bequests  ,  , 

to  be  paid,  together  or  m  parcels,  by  public  auction  or  private  con- 
proceedsof^  tract,  with  power  to  make  any  special  conditions  as 
such  p^  of      ^  i-j^jg   Qj.  otherwise,   and  with  power  to  buy  in   the 

xiiB  escaccy  as 

the  law  did  not  premises  at  any  public  sale,  or  to  rescind,  either  on 
given  to  chari-  terms  or  gratuitously,  any  contract,  and  to 'resell 
flrot  appUed^  without  being  answerable  for  any  loss,  and  to  convert 
payment  of  ^^(j  ggt  in  my  residuary  personal  estate,  and  out  of  the 
legacies  herein  moneys  to  arise  from  such  real  and  personal  estate  to  pay 
were  not  given  ^7  debts,  funeral,  and  testamentary  expenses,  and  the 
He^^fiShOT  several  legacies  herein  mentioned,  and  (after  payment  of 
directed  that     the  legacies  to  my  executors,  and  the  costs  and  charges 

no  charitable  o  .^  o 

bequest  should 

be  legally  payable  till  six  months  after  his  decease.  By  a  codicil  he  gave  numerous  other 
charitable  legacies,  and  gave  the  residue  of  his  property  among  charitable  legacies. 

Held,  that  the  words  *'  herein  mentioned"  included  [the  legacies  given  by  the  wiU  and 
codicil,  taken  together. 

Secondly,  held  that,  having  regard  to  the  distinction  made  in  the  will  between  pro- 
perty capable  of  being  bequeathed  for  charitable  purposes,  and  property  not  so  appUcalile ; 
the  word  "  property"  in  the  codicil,  signified  such  property  as  was  legally  applicable  to 
the  purpose  of  the  legacy. 

Thirdly,  that  the  charitable  legacies  were  not  payable  on  the  expiration  of  six  montiU| 
bat  in  the  ordinary  way. 
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hereinafter  mentioned),  to  divide  the  residue  of  such 
moneys  into  eighteen  equal  portions,  and  to  pay  six  of 
Buch  portions  to  the  Devon  and  Exeter  Hospital  at 
Exeter,  and  two  other  of  such  portions  to  the  Deaf  and 
Dumb  Asylum  at  Exeter,  and  two  other  of  such  portions 
to  the  Blind  Asylum  at  Exeter,  and  four  other  of  such 
portions  to  the  North  Devon  Infirmary  at  Barnstaple, 
•nd  two  other  of  such  portions  to  the  Society  for  Pro- 
moting the  Employment  of  Additional  Curates  in  Populous 
Places,  whose  offices  are  at  Whitehall,  London,  and  one 
ether  of  such  portions  to  the  Christian  Knowledge 
Society,  and  the  other  of  such  portions  to  the  Incorpo- 
rated Society  for  the  Propagation  of  the  Gospel  in  Foreign 
Parts ;  and  I  direct  that  the  before-mentioned  charitable 
bequests,  legacies,  or  shares  of  residue,  shall  be  paid  to 
the  treasurers  for  the  time  being  of  the  respective 
societies  for  the  benefit  of  such  societies,  and  I  declare 
that  the  proceeds  of  such  part  of  my  real  and  residuary 
personal  estate  as  the  law  does  not  permit  to  be  given 
or  appointed  by  will  to  charitable  purposes,  shaU  be  first 
applied,  as  &r  as  the  same  will  extend,  towards  payment 
of  such  of  the  legacies  herein  mentioned  as  are  not  given 
to  charitable  institutions.  And  I  direct  that  no  chari- 
table bequest  shall  be  legally  payable  until  the  expiration 
of  six  calendar  months  from  the  time  of  my  decease. 
Nevertheless,  I  declare  that  after  payment  of  the  several 
bequests  herein  contained,  as  are  not  charitable,  the 
trustees  or  trustee  for  the  time  being  shall  have  a  dis- 
cretionary power  as  to  the  payment  of  the  aforesaid 
charitable  bequests." 

The  testator  made  a  codicil  to  his  will,  dated  12th 
Aprils  1858,  on  which  no  questions  were  raised.  He 
made  a  second  codicil,  dated  the  19th  February,  1859, 
by  which  he  revoked  the  "  order  for  the  residue  of  his 
property,  after  paying  all  legacies  specified  in  his  wiU, 
and  also  the  codicil  of  the   12th  April,   1858,  being 
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divided,  as  therein  directed  in  the  said  will,  between  the 
Exeter  and  Devon  Hospital,  the  Deaf  and  Dumb 
Asylum,  the  Blind  Asylum,  the  North  Devon  Infirmary 
at  Barnstaple,  the  Society  for  Promoting  Additional 
Curates  in  Populous  Places,  the  Christian  Knowledge 
Society,  and  the  Society  for  the  Propagation  of  the 
Grospel  in  Foreign  Parts,  and  wherein,  therefore,  he 
gave  a  number  of  pecuniary  legacies  to  charitable 
institutions.     The  will  then  concluded  as  follows : — 

"  I  give  and  bequeath  the  residue  of  my  property 
to  the  following  charitable  societies,  to  be  divided 
equally  among  them,  viz.,  the  Devon  and  Exeter  Hos- 
pital, the  Society  for  Promoting  Additional  Curates  in 
Populous  Places,  the  Christian  Knowledge  Society,  the 
Medical  Benevolent  Fund,  the  Boyal  Benevolent  Col- 
lege, the  Naval  School  at  Bichmond,  and  the  Infiemt 
Orphan  Asylum  at  Wanstead," 

The  testator  died  on  the  18th  March,  1859,  without 
altering  his  will,  and  the  will  was  duly  proved  by  the 
executors.  There  was  some  doubt  as  to  who  were  the 
next  of  kin  at  the  time  of  his  death,  and  a  question  was 
also  raised  as  to  whether  the  direction  contained  in  the 
will,  that  the  proceeds  of  such  parts  of  the  testator's 
estate  as  could  not  by  law  be  applied  for  charitable 
legacies,  should  be  extended  to  the  legacies  given  by 
the  codicils.  Under  these  circumstances  this  bill  was 
filed,  to  which  the  Attorney-General  was  made  a  de-* 
fendant 

A  decree  was  made  on  the  2dth  June,  1860 ;  and  the 
chief  clerk,  by  his  certificate,  dated  the  1st  July,  1861, 
certified  that,  '^  assuming  that  all  the  brothers  and 
sisters  of  William  Hine,  the  grandfather  of  the  testator, 
other  than  his  (the  grandfather's)  brother,  Thomas  Hine, 
and  their  children  and  grandchildren  (if  any),  died  in  the 
testator's  lifetime,  as  to  which  no  evidence  had  been 
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produced,"  the  next  of  kin  were  the  persons  therein 
named. 

It  appeared  from  the  certificate  that  the  testator's  pure 
personalty  amounted  approximately  to  80,000/. ;  his  im- 
pure, or  mixed  personalty,  to  23,000/.,  making  a  total  of 
about  103,000^1  His  specific  charitable  legacies  given  by 
the  will  amounted  to  about  6000/. :  those  given  by  the 
codicil  to  about  71,000il,  making  a  total  of  specific 
charitable  legacies  of  about  77,000^  His  general  legacies 
(not  charitable)  given  by  the  will  amounted  to  about 
13,000/1:  by  the  codicil  to  1000/.,  making  a  total  of 
general  legacies  of  about  14,000/. ;  general  total  of 
l^acies  about  91,000/.  It  thus  appeared  that  there 
was  sufficient  pure  personalty  to  pay  all  the  charitable 
legacies,  and  sufficient  mixed  personalty  to  pay  all  the 
general  legacies. 
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Mr.  Malins  and  Mr.  Dickinson  for  the  trustees. 


Jttywi^wtt 


There  were  three  questions  for  the  decision  of  the 
Court : — 

First,  whether  the  direction  in  the  will  to  apply  the 
impure  personal  estate  in  payment  of  the  non-charitable 
legacies  herein  mentioned  extended  to  legacies  given  by 
the  codicil,  or,  in  other  words,  whether  the  will  and 
codicil  were  to  be  read  together. 

Secondly,  whether  the  charitable  legacies  were  payable 
at  the  expiration  of  six  months  after  the  testator's  death. 

Thirdly,  whether  the  word  property,  used  in  the 
codicil,  must  be  construed  to  mean  his  pure  and  mixed 
property,  or  only  that  by  law  applicable  to  charity. 

Mt.  Hlmesley  and  T.  C.  Wright^  for  the  Society  for 
Promoting  Additional  Curates  in  Populous  Places,  on 
the  fijrst  point,  contended  that  the  will  and  codicil  must 
be  read  together;  and,  therefore,  the  direction  in  the 
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will  extended  to  the  codicil.  The  effect  of  that  would 
be,  that  the  general  legacies,  both  in  the  will  and  codicil, 
must  come  out  of  the  mixed  fund. 

On  the  second  point,  they  contended  that  the  meaning 
of  the  direction  in  the  will  as  to  payment  was,  that  the 
legacies  were  payable  at  the  end  of  six  months* 

On  the  third  point,  they  contended  that  the  word  pro- 
perty, in  the  codicil,  must  be  construed  to  mean  property 
by  law  applicable  to  charity. 

It  was  quite  clear  the  testator  was  aware  of  the  dis- 
tinction, and  therefore  the  Court  would  hold,  that  when 
he  used  the  word  property,  he  used  it  in  a  sense  in  which 
he  knew  the  gift  could  take  effect. 

They  cited  Williams  v.  Hughes  (a),  Williams  v.  J&r- 
shauD  (&),  Tempest  y.  Tempest  (c).  Eyre  y.  Marsden  (d), 
as  to  costs. 


Mr.  C,  Swanston,  for  the  Devon  and  Exeter  Hospital, 
took  the  same  view,  submitted  part  of  the  fund  consisted 
of  arrears  of  rent,  which  was  clearly  not  within  the 
Statute  Mortmain :  Edwards  v.  Hall, 

Mr.  Hetherinfftouy  Mr.  G»  L.  Russell^  Mr,  C*  M* 
Baupellf  and  Mr.  F.  Webb  appeared  for  other  charitable 
societies,  and  took  the  same  view. 

Mr.  Oreene  and  Mr.  Rowcl^ey  for  the  persons  who, 
though  not  so  found,  were  understood  to  be  next  of  kin* 

The  general  rule,  no  doubt,  was  that  a  will  and  codicil 
were  one  instrument;  but,  for  the  purpose  of  eon- 
struction  there  were  cases,  and  this  was  one  in  which  the 
will  and  codicil  were  not  one  instrument.     It  was  sub- 


(a)  24  Beav.  474. 
{Jf)  Clk    k  F.  Ill ;   8.  c.  1 
Keen,  274  note. 


(0)  7  Be  G.  M.  k  G.  470. 
\d  4  My.  k  C.  245. 
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mitted  that  the  word  herein  in  the  will>  meant  only  the 
wiUj  aa  there  was  nothing,  either  in  will  or  codicil,  to 
extend  its  meaning. 

The  question,  then,  was  this :  the  testator  gave  pecu- 
niary legacies,  which  he  directed  to  be  paid  out  of  impure 
personal  estate.  He  also  gave  legacies  to  charities 
without  any  direction,  and  the  assets  consisted  of  about 
80,000iL  pure  personalty,  and  20,000Z.  impure ;  then  he 
gave  his  residuary  estate  to  charities.  After  payment  of 
those  legacies  directed  to  be  paid  out  of  his  impure 
personal  estate,  whiohi  it  was  submitted,  should  form 
one  fund  with  the  personalty,  out  of  which  the  charitable 
legacies  were  to  be  paid,  it  was  submitted  that  as  one 
proportion  of  that  fund  was  inapplicable  to  the  payment 
of  charitable  legacies,  the  charitable  legacies  must  abate 
in  the  proportion  which  the  balance  of  the  mixed  fiind 
bore  to  the  pure  personalty,  and  to  that  extent,  and  there 
was  an  intestaey :  Bonner  y.  Bonner  (a),  was  cited. 

Secondly,  it  was  contended  that  by  the  word  '^  pro- 
perty," in  the  codicil,  the  testator  meant  all  his  property. 

They  cited  Strong  v.  Ingram  (&),  Badbum  y.  Jervia  (o), 
Barfy  T*  Benbow  (</),  7%e  Philanthropic  Society  t. 
Kemp  (0),  Robinson  v.  Geldart  (/). 
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Mr.  Bacon  and  Mr.  Pemberton  for  the  other  person, 
understood  to  be  the  next  of  kin,  but  not  so  found,  adopted 
ihe  same  view,  and  cited  the  cases  of  Hall  y.  Seveme  (^), 
Rooke  v.  Worrall  (A),  and  Dugdale  y.  Dugdale  (t),  as  to 
eosts,  the  Earl  of  Shaftesbury  y.  the  Duke  of  Marl" 
borough  (A). 


(a)  13  Yes.  379. 
{h)  6  Bim.  197. 

(c)  3  Beay.  450. 

(d)  2  Coll.  342-355. 
(0)  4  Bear.  581. 


(/)  3  M.  &  G.  736. 
C^)  9  Sim.  515. 
(h)  11  Sim.  216. 
(t)  12  Beav.  247. 
(i)  7Sim.237. 
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Mr.  Batten  appeared  for  Henry  Hine,  whom  the  chief 
clerk  ha  dfound  not  to  be  one  of  the  kin^  and  aeked  for 
his  costs^  which  his  Honour  gave  him  up  to  and  indusiTe 
of  this  hearing. 

Mr.  Sai/er  appeared  for  a  devisee  in  the  first  codiciL 


Mr.  fVikens  appeared  for  the  Attorney-General. 


Judgment. 


The  Vice-chancellor  : — 

The  first  question  is  upon  the  meaning  of  the  word 
**  herein/'  as  used  in  that  clause^  in  which  the  testator 
directs  that  his  mixed  personal  estate  should  be  first 
applied  as  far  as  it  will  extend  in  payment  of  the  legacies 
'^herein  mentioned."  It  is  contended  that  the  word 
**  herein  "  so  used  in  this  clause  of  the  will  is  to  be  applied 
only  to  the  legacies  given  in  the  will,  and  that  the  legacies 
given  by  the  subsequent  codicils  are  not  within  the  mean- 
ing of  the  words  **  legacies  herein  mentioned  ^  as  given 
by  the  will.  But  the  word  ^'  herein  "  occurs  in  a  previous 
part  of  the  will ;  and  it  is  a  legitimate  mode  of  construc- 
tion that,  if  the  same  word  be  used  in  the  same  instru- 
ment, and  if  it  be  very  clear  and  beyond  doubt  what  the 
meaning  of  it  is  on  the  occasion  of  the  first  use,  unless 
it  be  still  more  or  equally  clear  that  it  is  afterwards  used 
in  a  different  sense,  it  must  be  held  that  the  word  is 
afterwards  used  in  the  same  sense  as  on  the  first  occasion 
of  its  being  used.  The  clause  which  directs  the  mixed 
personal  estate  to  be  applied  as  far  as  it  will  extend, 
first,  in  payment  of  legacies  which  are  not  charitable 
legacies,  is  an  unusual  clause.  I  do  not  recollect  such  a 
clause  occurring  before  in  any  other  will.  But  the 
meaning  and  object  of  the  testator  are  perfectly  dear. 
He  has  given  legacies  to  a  large  amount  to  charity,  and 
unless  he  had  made  this  express  direction,  which  appro- 
priates that  sum  of  personal  estate  out  of  which  charitable 
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legacies  cannot  by  law  be  pud,  to  the  payment  of  other 
legacies,  payment  of  which  might  lawfully  be  made 
out  of  it|  the  extent  of  the  benefit  he  intended  to  charity 
might  have  greatly  failed.  Therefore,  beyond  all 
question,  there  is  a  general  intention  in  this  clause  in 
fayour  of  the  charities  which  were  the  objects  of  his 
bounty.  Any  words  occurring  in  such  a  clause,  where 
it  appears  that  the  clause  is  intended  for  the  benefit  of  a 
certain  class  of  legatees,  must  be  construed  with  the 
view  of  giving  effect  to  the  intention  of  benefit  by 
it  Afterwards,  by  the  codicil,  the  testator  alters  his 
intention  with  regard  to  the  amount  to  be  given  to 
various  legatees,  who  were  clearly  legatees  by  the  will 
in  those  parts  of  it  which  were  antecedent  to  the  clause 
in  question.  Now,  that  circumstance  alone  ought  to 
have  a  due  effect,  where  there  is  a  doubt  as  to  the  mean- 
ing of  a  word,  in  giving  to  it  that  effect  which  would 
best  effectuate  the  general  intention  of  the  testator.  It 
has  been  said  that  the  meaning  is  perfectly  clear,  and 
that  when  a  testator  says  what  this  testator  has  said  in 
this  particular  clause,  that  the  proceeds  of  such  parts  of 
his  personal  estate  as  are  a  mixed  fund  ^'  shall  be  first 
applied,  as  far  as  the  same  will  extend,  towards  payment 
of  such  of  the  legacies  herein  mentioned  as  are  not 
given  to  charitable  institutions,"  he  only  means  those 
legacies  which  are  mentioned  in  the  will  to  the  ex- 
clusion of  those  mentioned  in  the  codicil.  Bnt,  there  is 
one  clear  principle  of  construction  of  a  will  and  codicil,  and 
that  is,  that  a  will  and  codicil  constitute  but  one  instru- 
ment, and  if  that  be  a  sound  principle — and  it  is  acknow- 
ledged and  must  be  acknowledged  to  be  so,  with  certain 
limitations  I  shall  presently  mention — it  is  quite  plain 
that  when  the  testator  speaks  of  ^^  herein,"  he  includes  all 
the  legacies  both  in  the  will  and  codicil.  But  there  are 
authorities  which  show  that  where,  upon  the  question  of 
a  charge  of  debts  upon  land,  a  similar  expression  was 
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used,  the  Court  did  not  allow  ita  decision  to  be  governed 
by  the  view^  that  both  will  and  codioil  made  but  one 
instrument,  but  put  a  limited  conBtruction  upon  the  word 
"  hereby,"  which  is  analagous  to  the  word  "  herein,"  and 
would  not  consider  that  the  legacies  in  the  codicil  were 
intended  to  be  included  in  the  charge.  But,  there  is  a 
wide  difference  between  the  question  of  how  fiu:  a  charge 
upon  land  is  to  be  extended  in  favour  of  certain  indi- 
Tiduab,  and  one  like  this  where  the  Court  has  to  decide 
upon  the  construction  of  the  will,  to  what  extent  the 
charge  is  to  be  given.  If  there  is  a  doubt  about  it, 
the  leaning  of  the  Court  is  always  to  hold  that,  upon 
the  construction  of  the  will,  it  is  not  a  chaif^e  at 
all.  But  although  that  course  of  decision,  which,  so 
far  as  I  know,  was  first  introduced  by  Lord  Chancellor 
Erskine  in  the  case  of  Bonner  y.  Bonner^  the  first  case 
which  has  been  cited,  has  subsequently  been  followed  by 
other  judges,  and  therefore  is  a  principle  of  decision  not 
to  be  questioned.  Yet  the  case  of  Rooke  v.  TFarratt,  which 
was  very  properly  adverted  to  by  Mr.  Pemberton,  shows 
that  even  where  there  is  a  charge,  the  Court  will  look  at 
other  parts  of  the  will,  and  see  whether  in  the  context 
there  is  anything  which  will  give  a  more  extensive  appli- 
cation to  the  word  "  hereby "  or  '*  herein,*'  so  as  to 
include  all  the  legacies  given  by  the  will  and  codicilj 
which  the*  law  considers  as  one  instrument.  In  the  case 
of  Rooke  V.  Worralli  the  Vice-chancellor  of  England 
extended  the  charge  given  by  the  codicil,  alihough  the 
will  commenced  with  the  words  '^  I  hereby,"  and  there 
were  subsequent  words  which  rather  tended  to  show  that 
he  intended  to  limit  the  extent  of  the  charge.  In  that 
case  the  Court  held  the  legacies  in  the  codicil  to  be  in- 
included  in  the  charge.  Therefore,  in  the  case  of  a  chaige 
upon  lands  where  the  Court  has  to  construe  words  of  this 
description,  and  is  asked  to  limit  them  to  legacies  given 
by  the  wiU,  it  has  not  pressed  the  rule  to  an  absolute 
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extent,  and  it  would  be  highly  incoyenient  if  it  had  done 
80,  for  the  larger  and  more  wholesome  rule  that  the  will 
and  codicil  are  but  one  instrument  ought,  as  far  as  possible, 
to  be  adopted.  In  this  case  it  seems  to  me  that  the  use 
of  the  word  is  entirely  within  the  principle  of  the  decision 
in  Roohe  v.  Worrally  for  where  the  word  is  used  in  the 
previous  part  of  the  will,  it  seems  impossible,  upon  a  just 
construction,  to  consider  that  the  testator  meant  to  limit 
it  to  those  legacies  which  were  given  only  by  the  wilL 
The  first  use  of  the  word  ^'  herein  "  is  where  he  proyides 
that  his  executors  should,  out  ef  the  moneys  to  arise  from 
his  real  and  personal  estate,  pay  his  debts,  funeral  and 
testamentary  expenses,  and  *'  the  several  legacies  herein 
mentioned,  and  (after  payment  of  the  legacies  to  any 
executor,  and  tiie  costs  and  charges  hereinafter  mentioned) 
divide  the  residue  of  such  moneys  "  into  eighteen  equal 
portions,  &c«  Now,  I  think  it  is  impossible  to  say  that 
he  meant  that  residue  which,  using  the  word  in  its  literal 
sense  here,  would  consist  of  what  would  remain  after 
payment  of  the  legacies  given  by  the  wilL  The  residue 
is  the  amount  which,  upon  a  rational  ground  of  construe* 
tion,  would  remain  after  payment  of  the  legacies  given  by 
the  will  alone.  Therefore  it  is  reasonably  clear,  upon 
the  construction  of  this  will,  that  the  words  ^^  herein 
mentioned,"  where  they  were  first  used,  mean,  '^  in  the 
will  and  codicil,"  and  that  every  legacy  in  the  codicils  as 
much  as  in  the  will,  is  described  by  the  words  ^*  herein 
mentioned."  K  that  be  so,  I  must  adhere  to  that  whole- 
some rule  of  construction  to  which  I  have  already  adverted, 
that  where  a  testator  has  used  words  with  a  plain  meaning 
of  one  word,  it  should  not  have  a  more  restricted  meaning 
where  it  was  afterwards  used.  Therefore,  upon  two 
grounds— firstiy,  upon  the  general  intention  in  favour  of 
charity  in  the  particular  clause ;  and,  secondly,  that  where 
a  word  previously  mentioned  has  a  wider  and  more  general 
intention,  that  wider  and  more  general  intention  is  that 
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by  which  I  am  bound — I  must  decide  that  the  word 
"  herein  "  includes  the  legacies  given  by  both  the  will  and 
the  codicil.  That  disposes  of  the  first  question.  The 
next  question  is  one  of  a  singular  kind^  and  is  certainly 
attended  with  very  considerable  difficulty.  In  his  codicil 
the  testator  has  given  the  residue  of  his  property^  using 
the  word  **  property  "  to  seven  different  charitable  insti- 
tutions^ which  he  mentions.  The  language  is  important, 
because  the  first  part  of  it  countenances  the  argument  which 
has  been  maintained  by  those  who  insist  that  the  word 
"  property/'  as  used  in  this  residuary  clause,  includes 
property  of  every  kind,  real  property  and  pure  and  mixed 
personalty.  He  says,  "  after  all  my  funeral,  testamentary 
and  all  other  expenses  are  paid,  and  whatever  l^acies  I 
may  subsequently  make,  I  give  and  bequeath  the  residue 
of  my  property  to  the  following  charitable  societies,"  and 
then  he  enumerates  seven.  Certainly,  at  first  sight,  it 
would  appear  that,  when  he  talks  of  what  is  to  remain 
after  payment  of  his  funeral,  testamentary,  and  all  other 
expenses,  and  of  whatever  legacies  he  might  subsequently 
make,  looking  at  it  without  any  view  to  the  context,  the 
words  "  residue  of  my  property "  would  include  all  his 
real  and  personal  estate.  But  it  is  well  settled  that  general 
words,  like  the  word  "  property,"  "  all  my  effects,"  &c., 
although  in  their  ordinary  acceptation  they  have  a  wide 
and  general  meaning,  and  will  include  property  of  every 
description,  may  yet  by  the  context  be  cut  down  so  as 
to  have  a  less  extensive  interpretation.  The  question  is 
whether  there  is  anything  in  the  context  of  this  instru- 
ment, consisting  of  a  will  and  codicil,  sufficient  to  cut 
down  the  general  meaning  of  the  word  "  property ; "  and 
I  am  of  opinion  that  there  is.  I  have  already  alluded  to 
that  remarkable  clause  in  which,  for  the  benefit  of 
charity — ^for  it  could  be  for  no  other  intelligible  purpose — 
he  declared  that  his  mixed  personal  estate  which  the 
charities  could  not  take  should  be  first  applied  to  his 
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legatees  who  were  not  charitable  legatees.     The  effect  of        iBGi. 

that  would  be  to  leave  a  considerably  increased  fund  out  Jauncby 
of  which  the  charitable  legacies  could  by  law  be  paid.  qf^^ 

This  is  plain  also  from  the  fact  that  there  is  a  direction  Attornbt- 

^   ^  Gknukal. 

that  his  mixed  personal  estate^  so  far  as  the  same  should 
extend,  should  be  so  applied.  That  indicates  a  doubt  in 
the  testator's  mind  whether  that  part  of  his  personal 
estate  which  was  not  pure  personalty  would  be  quite 
sufficient  for  the  purpose.  There  is,  therefore,  a  plain 
indication  of  this — that  the  testator  knew  there  was  one 
kind  of  property  which  he  could  by  law  give  to  charity, 
and  another  kind  of  property  which  he  could  not  He 
has  ^ven  the  general  residue  of  his  property  to  no  one 
besides  the  seven  charities;  and  if  I  am  to  decide  the 
question  whether  the  word  *'  property  *'  was  used  so  as  to 
include  a  gift  to  the  charities  of  property  which  the  tes* 
tator  knew  they  could  not  take,  that  is  a  construction 
which  I  am  forbidden  to  adopt,  because  the  testator 
shows  that  he  knew  there  was  property  which  the 
charities  could  not  take.  If  the  context  plainly  shows 
that  he  knew  that  some  of  the  property  was  such  as  the 
charities  could  not  take,  there  is  enough  in  the  context 
to  cut  down  the  word  "  property "  to  such  property  as 
the  testator  knew  the  charities  could  take.  Therefore^ 
upon  the  construction  of  the  whole  will,  I  think  the 
word  "  property  "  must  be  cut  down  to  mean  pure  per- 
sonalty only.  I  ought5  however,  to  remark  upon  the 
cases  which  have  been  cited  at  the  bar.  The  most 
remarkable  of  these  cases  is  that  of  The  Philanthropic 
Society  V.  Kemp  (a),  and  Sturge  v.  Dimsdale  (i),  before 
Lord  Langdale,  and  which  Lord  ^Chancellor  Truro,  in 
the  case  of  Robinson  v.  Geldard  (c),  declined  to  follow. 
There  cannot  be  a  doubt  that  these  are  decisions  which 
show  that  the  Court  will  give  effect  to  the  slightest  doubt 

(a)  4  Beav.  681.        (h)  6  Beav.  402.        (c)  3  M.  &  G.  733. 
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in  &your  of  the  application  of  the  Mortmain  law,  so  as 
to  avoid  a  gift  by  means  of  its  application.     There  have 
been  Judges  of  this  Courts  and  Lord  Langdale  was  one 
of  them,  who  pressed  to  the  utmost  the  doctrine  which 
led  to  the  defeat  of  a  gift  of  property  by  means  of  the 
application  of  the  Mortmain  law*     Lord  Langdale  was 
one  of  those  Judges  who,  acting  upon  a  view  which  Lord 
Truro,  I  think,  very  wisely  declined  to  follow,  pressed 
the  construction  of  the  Statutes  of  Mortmain  in  a  way 
most  unfavourable  to  charitable  bequests.     Text  writers 
have  objected  to  that  principle  of  construction,  but  it  is 
impossible  for  me  to  say  that  I  should  not  have  been 
bound  by  it,  if  the  remarks  of  Lord  Chancellor  Truro, 
in  the  case  of  Robinson  v.   Geldard  had  not  relieved 
me  from  much  difficulty.     I  think  that  in  the  case  of  a 
gift  of  charity,  as  of  aU  other  gifts,  where  a  certain 
object  of  the  testator's  bounty  is  named,  and  where  the 
intention  plainly  is  that  charities  should  take  a  part  of 
his  estate,  the  same  principle  which  should  be  adopted  in 
the  case  of  a  gift  to  everybody  else  is  to  be  applied  to 
the  case  of  a  charity,  and  it  is  not  right  to  strain  the 
interpretation  in  order   to   defeat  the  bounty  of   the 
testator  because  the  ^ft  is  one  to  a  charity.     On  the 
contrary,  I  think  it  is  the  duty  of  the  Court,  in  con- 
struing wills,  and  seeing  to  the  due  administration  of  the 
estate  of  the  testator,  to  act  upon  exactly  the  same 
principle  of  construction  towards  charitable  legacies  as 
towards  other  legacies  which  are  ^ven  not  for  charitable 
purposes ;  and  that,  when  it  sees  what  the  intention  of 
the  testator  was,  to  give  effect  to  that  intention  as  clearly 
as  the  Court  can  collect  it  from  the  language  of  the  will. 
I  have  not  a  doubt  that  when  the  testator  used  the  word 
^^  property"  in  the  codicil  he  knew  that  charities  could 
not  take  the  mixed  personal  estate,  which  he  therefore 
directed  to  be  first  applied,  as  far  as  the  same  would 
extend,  towards  payment  of  such  legacies  as  were  not 
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given  to  charitable  institutions;  and  when  he  bequeathed 
the  residue  of  his  property  to  seven  charities,  he  meant 
the  residue  of  that  property  which  charities  could,  accord- 
ing to  law  of  the  Court,  legitimately  take. 

The  declarations  were  as  follows : — That  the  direction 
in  the  will  extended  to  the  general  legacies  in  the  codicil, 
and  that  the  general  legacies  in  both  will  and  codicils 
were  payable  in  fiill  out  of  the  impure  personalty ;  that 
the  residue  of  the  impure  personalty  was  undisposed  of 
and  went  to  the  next  of  kin ;  that  the  charitable  legacies 
given  by  the  wiU  and  codicUs  were  payable  in  full  out  of 
the  pure  personalty,  and  that  the  residue  of  the  pure 
personalty  went  to  the  seven  charities.  The  costs  of  the 
plaintiffs  and  of  the  Attorney-Qeneral  were  ordered  to 
be  taxed  as  between  solicitor  and  client,  those  of  the 
plaintiffs  to  include  costs,  charges  and  expenses  properly 
incurred ;  the  other  costs  (except  those  of  Henry  Hine) 
to  be  taxed  as  between  party  and  party;  and  it  wag^^ 
declared^  foUowii^  Eyre  v.  Marsden,  that  such  costs, 
charges  and  expenses  ought  to  be  born^  by  the  pur^ 
personalty  and  the  impure  personalty  rateably,  in  pro- 
portion to  the  values  of  the  amounts  of  the  pure  and 
impure  personalty. 
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The  owners  of 
contignouB 
estates,  who 
were  tenants 
in  common  of 
the  mines  be- 
neath, held 
equally  entitled 
to  the  landing 
rent  paid  on 
foreign  coal, 
raised  through 
a  shaft  wnich 
had  been  con- 
structed by  a 
lei«see  of  the 
mines,  bnt 
which  opened 
into  the  sepa- 
rate estate  of 
one  of  the 
owners. 


CLEGG  V.  CLEGG. 

1.  HIS  bill  was  filed  by  Assheton  Clegg  against  Abraham 
Clegg,  Alice  Clegg,  and  Thomas  Butterworth,  and  it 
prayed — 

1  and  2.  That  the  defendants  Abraham  Clegg  and 
Thomas  Butterworth  might  be  restrained  from  using  the 
underground  works  and  shaft  except  for  the  purpose  of 
getting,  raising,  or  landing  any  coal  except  from  under 
the  Bent  Grange  and  Westwood  and  Highfield  Estates. 

3.  That  the  plaintiff  might  have  liberty  to  inspect  the 
mines. 

4.  That  an  inquiry  might  be  directed  to  ascertain 
what  ought  to  be  paid  to  the  plaintiff  by  the  defendant 
Butterworth  for  coal  gotten  anywhere  but  under  the  said 
estates,  the  plaintiff  nevertheless  submitting  to  accept 
that  rate  already  agreed  by  Butterworth  to  be  paid  to 
the  other  defendants. 

5.  That  an  account  might  be  taken  of  tie  and  quarterage 
rents  due  to  the  plaintiff,  and,  if  necessary,  what  was 
due  to  the  defendants  Abraham  and  Alice  Clegg  in 
respect  of  the  Bent  Grange  and  Westwood  Mines,  on 
the  footing  of  Butterworth's  tenancy  under  the  memo- 
randum of  November,  1846,  and  that  he  might  be 
decreed  to  pay  what  was  found  due. 

6.  That,  if  necessary,  the  said  agreement  might  be 
specifically  performed,  and  that  it  might  be  declared  that 
the  said  Butterworth  could  not  object  to  the  title,  and 
that  if  necessary  a  lease  might  be  settled. 

8.  That,  if  necessary,  an  account  might  be  taken  of 
all  sums  received  by  the  defendants  Abraham  and  Alice 
Clegg  from  the  defendant  Butterworth. 

9.  That,  if  necessary,  a  receiver  be  might  appointed. 
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10.  That  the  damages  occasioned  by  the  breaches  and 
wrongful  acts  of  the  defendants  might  be  made  good  to 
the  plaintiff. 

Abraham  Clegg  the  elder^  formerly  of  Bent  Grange, 
Oldham,  Lancashire,  the  grandfather  of  the  pluntiff  and 
the  defendant  Abraham  Clegg,  and  the  great  grandfather 
of  Alice  Clegg,  was,  at  the  date  of  his  will,  and  at  his 
death,  seized  in  fee-simple  of  two  estates  in  Oldham, 
which  adjoined  each  other,  one  of  which  was  and  is  called 
the  Bent  Grange,  and  the  other  the  Lane  End  Estate,  but 
now  called  Westwood  Estate,  and  also  of  the  mines  ol 
coal  and  other  mines  lying  underneath  the  same. 

Abraham  Clegg  duly  made  and  executed  his  will  dated 
the  6th  of  February,  1800,  and  thereby  devised  his  Bent 
Grange  Estate,  except  all  mines  of  coal  lying  thereunder, 
to  his  son  Abraham  Clegg  the  younger  in  fee-simple; 
and  he  devised  the  Westwood  Estate,  by  the  name  of  the 
Lane  End  Estate,  except  all  mines  of  coal  lying  there- 
under, to  his  son  William  Clegg  in  fee-simple.  He  also 
devised  his  coal  mines  lying  underneath  his  said  Bent 
Grange  and  Westwood  Estates  unto  and  to  the  use  of  his 
said  sons  Abraham  Clegg  and  William  Clegg  in  fee- 
simple,  nevertheless  as  to  one  moiety  in  trust  for  his  said 
son  Abraham  Clegg  in  fee-simple,  and  as  to  the  other 
moiety  in  trust  for  his  said  son  William  Clegg  in  fee- 
simple. 

The  testator  died  in  March,  1800. 

William  Clegg,  by  his  will,  dated  the  23rd  of  May, 
1812,  being  seized  of  the  Westwood  Estate,  except  the 
mine  of  the  Midfeathers  Estate  and  of  the  mines  beneath 
the  Bent  Grange  and  Westwood  Estates,  devised  the  same 
to  John  Beswick,  his  widow  Catherine  Clegg,  Thomas 
'HoIlinSj  and  the  plaintiff,  upon  trust  for  sale,  &c.  He 
died  on  the  31st  of  May,  1821. 

Abraham  Clegg  the.  younger,  by  his  will,  dated  the 
26th  of  December, '1822,  and  a  codicil  dated  the  24th  of 
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March,  1825,  deyised  his  Bent^  Grai^e  Estate,  and  also 
his  nndiyided  moiety  of  the  mines  lying  under  the  Bent 
Grange  and  Westwood  Estates,  as  to  one  moiety  thereof 
to  his  son,  the  defendant,  Abraham  Clegg,  in  fee-simple, 
and  as  to  the  other  moiety  to  his  son  John  Clegg 
for  life,  and  after  his  decease,  in  case  there  should  be  only 
one  child  of  him,  John  Clegg,  to  the  use  of  such  child  in 
fee-simple ;  and  in  default  of  all  issue  of  the  said  John 
Clegg,  or  if  there  should  be  such,  and  all  of  them  should 
die  without  leaving  lawful  issue,  then  he  devised  the 
sidd  last-mentioned  moiety  to  his  said  son,  the  defendant, 
Abraham  Clegg,  in  fee-simple. 

Abraham  Clegg  the  younger  died  in  1826. 

The  principal  mine  lying  under  the  Bent  Grange  and 
Westwood  Estates  was  called  the  Boyley  or  Byley  Mine, 
and  was  situate  at  about  280  yards  from  the  surface. 
But  there  were  other  mines  much  nearer  the  sur&ce, 
called  the  HoUingworth  Mine,  the  Two  Mines  Mine,  and 
the  Neddy  Mine.  All  these  mines  extended  under  the 
estates  adjoining  Bent  Grange  and  Westwood  Estates, 
and  aU  the  mined  which  lay  above  the  Royley  or  Riley 
Mine  were  known  by  the  general  description  of  the  Top 
Mines. 

In  the  lifetime  of  Abraham  Clegg  the  elder,  and  before 
the  date  of  the  will,  a  shaft  had  been  sunk  by  him  or  by 
his  predecessors  in  title  in  the  Bent  Grange  Estate  for  the 
purpose  of  working  the  coal  beneath  that  and  the  West- 
wood  Estates ;  and  by  means  of  this  shaft  some  portions 
of  the  Top  Mines  were  worked  by  the  testator  himself 
before  tiie  date  and  execution  of  Abraham  Clegg  the 
elder's  wiU.  The  works  were  suspended  after  his  deatir 
for  a  considerable  time. 

In  or  about  tiie  beginning  of  1839  a  verbal  agreement 
was  entered  into  between  the  trustees  of  William  Clegg's 
will,  the  defendant  Abraham  Clegg,  and  John  Clegg  on 
the  one  part,  and  one  James  Badley  on  the  other  part, 
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under  whioh  Radley,  aa  tenant  to  the  other  parties  to  the 
agreement,  resumed  the  working  of  the  Top  Mines  under 
the  Bent  Grange  and  Westwood  Estates  by  means  of  the 
shafl  situate  in  the  Bent  Grange  Estate,  and  paid  rent  to 
the  said  other  parties  for  the  coal  gotten  by  him  there- 
from. 

About  the  end  of  the  year  1840  James  Radley  sold 
his  interest  in  the  plant  by  which  he  was  then  working 
the  said  Top  Mines  to  the  defendant  James  Butterworth, 
and  on  the  occasion  of  this  sale  a  verbal  agreement  was 
entered  into  between  the  trustees  of  William  Clegg  and 
Abraham  Clegg  and  John  Clegg  of  the  one  part,  and  the 
defendant,  Thomas  Butterworth,  with  the  privity  of  the 
said  James  Badley  of  the  other  part,  whereby  Badley 
relinquished  the  possession  of  the  Top  Mines  and  the 
plant  to  the  defendant  Butterworth,  who  became  tenant 
in  the  place  of  the  said  James  Radley,  and  paid  rent. 

After  the  defendant  Butterworth  hod  been  for  some 
time  working  the  Top  Mines,  about  the  year  1840,  he  pro- 
posed to  the  parties  interested  to  work  the  Royley  or 
Biley  Mine  by  means  of  a  new  and  independent  shaft, 
which  he  proposed  to  sink  in  a  meadow  called  the  East 
Great  Meadow,  forming  part  of  the  Westwood  Estate, 
which  was  at  that  time  in  the  occupation  of  one  William 
Higinbottom  as  tenant  to  the  trustees  of  William  Clegg ; 
and  at  the  time  when  the  negotiations  which  resulted  in 
the  below-mentioned  memorandum  of  November,  1846, 
took  place,  the  defendant  Butterworth  had  begun  to  sink 
a  new  shaft  as  he  had  proposed. 

The  bill  alleged  that  at  the  time  of  the  negotiations 
which  led  to  the  prepartion  of  the  agreement  of  Novem- 
ber, 1846,  the  defendant  and  Butterworth  had  com- 
menced sinking  a  shaft  in  the  East  Great  Meadows  with 
a  view  to  working  the  Boyley  Mine  beneath  the  Bent 
Grange  and  Westwood  Estates,  which  it  was  thereby 
stipulated  should  be  finished  in  two   years.      The  bill 
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alleged  that  shortly  before  November,  1846,  negotiations 
took  place  between  the  trustees  of  William  Clegg,  the 
defendant,  Abraham  Clegg,  and  John  Clegg,  on  the  one 
part,  and  Thomas  Butterworth  of  the  other  part,  as  to 
modifications  to  be  made  of  the  terms  of  Butterworth's 
tenancy  of  the  Top  Mines  underneath  the  Bent  Grrange 
and  Westwood  Estates,  and  to  an  extension  of  his  tenancy 
to  the  Boyley  Mine  underneath  the  same  estates,  and 
generally  with  reference  to  the  grant  to  him  of  many 
privileges  by  the  other  parties  to  the  agreement,  and  as 
to  the  manner  of  exercising  such  privileges  contempo- 
raneously with  such  negotiations.  Other  negotiations  took 
place  between  the  trustees  of  William  Clegg,  on  the  one 
part,  and  Thomas  Butterworth  of  the  other  part,  for  the 
letting  to  Butterworth  by  the  said  trustees  of  the  East 
Great  Meadow,  forming  part  of  the  Westwood  Estate, 
on  the  expiration  of  Higinbottom's  term. 

The  bill  alleged  that  after  the  terms  had  been  discussed, 
considered,  and  agreed  to  between  and  by  the  parties 
interested  therein  respectively  in  November,  1846,  a 
memorandum  in  writing  embodying  the  agreed  terms  was 
prepared  by  the  plaintiff,  and  shown  to  the  other  parties 
interested,  who  approved  of,  assented,  and  agreed  to  it, 
and  which  was  in  the  following  terms : — 


23.  The  aforesaid  memorandum  of  November,  1846, 
was  in  the  words  and  figures  following,  that  is  to  say  : — 


Proposed  conditions  for  letting  the  coal  under  the 
joint  estate. 

(November,  /46) 

A  conditional  agreement  for  a  lease  of  fifteen  years 
from  the  Ist  of  January  next,  of  the  mine  called  the 
Kiley  Mine,  the  condition  to  be  that  the  shaft  now  being 
sunk  shall  be  finished  to  the  said  mine  witliin  two  years 
from -that  date 


CASES  IN  CHANCERY. 


327 


''  the  tie  rent  for  such  mine  to  be  300/.  per  annum,  and 
quarterage  one-sixth  of  the  selling  price,  payable  quar- 
terly   

"  all  other  mines  above  the  said  Riley  Mine  to  be  leased 
for  a  term  of  nine  years  from  the  Ist  of  January  next, 
at  a  tie  rent  of  150Z.  per  annum,  and  a  quarterage  of 
one-seventh  as  respects  the  HoUingworth,  the  Two  Mines, 
and  the  Neddy,  but  the  quarterage  of  any  other  such 

top  mines  to  be  one-sixth  If  the  lessee  from  any 

cause  fail  to  prosecute  and  complete  the  sinking  of  the 
•  *  said  shaft  to  the  Riley  Mine  within  the  period  afore- 
said, the  lessors  shall  have  power  to  annul  and  determine 
the  last-mentioned  lease  of  the  Top  Mines,  on  giving  the 
lessee  twelve  months'  notice  in  writing,  all  quarterage 
and  tie  rent  to  be  due  and  payable  in  two  separate 
moieties,  one  to  J.  &  A.  C,  the  other  to  the  executors 
of  W.  C,  with  full  power  reserved  to  each  to  enforce 

payment  of  the  same  and  performance  of  covenants 

by  distraint  or  otherwise,  also  by  themselves  or  their 
agents  to  examine  the  accounts  and  the  working  of  the 

mines 

'^rent  to  be  paid  to  the  joint  estate  for  landing  coal, 
either  from  the  Highfield  or  Midfeathers  Estate  at 

per  quarter,  no  other  coal  to  be  landed  with- 
out consent  of  lessors 


1661. 
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^'  restrictions  as  to  power  to  sink  shaft  and  make  roads ; 
'^  ditto  as  to  getting  coals  under  certain  buildings 

a  map  or  underground  plan  of  the  workings  to  be  made, 
showing  the  breadth  of  mine  or  mines  already  cleared, 
and  all  future  gettings  to  be  marked  thereon  as  the  same 
shall  occur,  at  certain  fixed  periods  to  be  named,  such 
map  or  plan  to  be  made  at  the  joint  expenses  of  the 
lessors  and  lessee. 
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(The  underneath  is  a  separate  agreement  with  execu- 
tors W.  C.) 

The  meadow  or  field  now  in  the  possession  of  W.  Higin- 
bottom  to  be  rented  by  T.  Butterworth  at  the  end  of 
his  term  at  £  per  statute  acre,  and  the  fences  on 
the  north  and  west  sides  thereof  to  be  kept  in  repair  (a) 
by  him ;  but  a  right  of  road  shall  be  reserved  to  the  execu- 
tors over  the  same,  through  an  opening  to  be  left  in  the 
embankment  now  being  made  for  the  purpose  of  occupy- 
ing the  adjoining  meadow,  at  present  also  in  occupation 
of  the  said  W.  Higinbottom,  power  being  reserved  to  the 
said  executors  to  let  any  part  of  the  said  land  for  build- 
ing {b)  upon,  or  for  making  bricks,  and  a  communication 
through  such  embankment  retained  for  that  purpose — 
the  said  executors  abating  from  the  rent  of  such  field  in 
proportion  to  the  land  so  taken 


'^all  such  general  covenants  as  are  usually  inserted  in 
coal  leases  and  other  special  covenants  shall  be  introduced 
in  the  agreement,  and  all  arrears  of  quarterage  and 
accounts  settled  on  signing  the  same. 


The  bill  alleged  that,  after  the  approval  of  the  said 
agreement,  Butterworth  proceeded  with  the  construction 
of  the  proposed  new  shaft  in  East  Great  Meadow,  until 
he  reached  the  depth  of  forty-five  yards,  after  whi£fa  he 
changed  his  plan  for  reaching  the  Boyley  Mine,  and  pro- 
posed, in  lieu  thereof,  an  extension  or  deepening  of  the 
shaft  abeady  sunk  in  the  Bent  Grange  Estate,  and  then 


(a)  Across  this  part  of  the 
agreement  were  these  words — 
'<  N.B. — Tljis  constitutes  a  sepa- 
rate agreement  between  the  ex- 
ecutors of  W.  C.  and  Thos. 
ButterwoAh." 


(b)  Across  this  part  of  the 
agreement  were  these  words — 
*'  A  separate  agreement  between 
executors  of  W.  C.  and  T.  B." 
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actually  used  in  working  the  Top  Minefl.  This  plan  was 
acquiesced  in  by  all  the  parties  interested,  and  Butter- 
worth  thereupon  abandoned  the  further  sinking  of  the 
new  shaft  in  East  Great  Meadow,  and  proceeded  to 
deepen  the  original  shaft  on  the  Bent  Grange  Estate 
until  he  reached  the  Royley  Mine. 

On  the  23rd  of  June,  1848,  the  former  tenancy  haying 
expired,  an  agreement  of  lease  of  the  East  Great  Meadow 
was  made  between  the  plaintiff  and  the  defendant  Butter- 
worth,  and  on  this  occasion  the  provisions  of  the  memo- 
randum of  November,  1846,  which  related  thereto,  were 
struck  out,  and  the  words  above-mentioned  were  written 
across.  The  bill  alleged  that  one  of  the  principal  objects 
of  the  trustees  of  William  Clegg  in  assenting  to  the 
tenancy  in  the  memorandum  of  November,  1846,  was 
the  immediate  getting  of  the  coal  under  the  Westwood 
Estate,  in  order  that  the  sur&ce  lands  might  be  made 
available  for  building. 

The  bill  alleged  that,  in  November,  1846,  the  mines 
beneath  the  Highfield  Estate  belonged  exclusively  to 
Abraham  Clegg,  and  the  coal  under  Midfeathers  Estate 
belonged  exclusively  to  the  trustees  of  William  Clegg. 
The  bill  alleged  that,  at  the  date  of  the  memorandum  it 
was  considered  that  the  coal  beneath  Highfield  and  Mid- 
feathers  Estates  might  be  advantageously  gathered  by 
making  use  of  the  underground  works  and  shaft ;  and  it 
was  also  contemplated  as  probable  that  the  owners  of  the 
mines  would  or  might  during  the  terms  let  the  mines  to 
be  worked  by  Butterworth. 

The  bill  alleged  that  the  terms  of  the  tenancy  under 
the  memorandum,  by  which  provision  was  expressed  to 
be  made  for  payment  of  quarterage  rent  in  respect  of  coal 
landed  from  the  Highfield  or  Midfeathers  Estates,  were 
adopted  in  order  to  secure  that,  in  case  of  letting,  the 
mines,  or  either  of  them  under  the  last-mentioned  estates, 
to  Butterworth^  and  of  his  making  use   of  the  under- 
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ground  works  and  shaft  belonging  to  the  Bent  Grange 
and  Westwood  Mines,  a  due  compensation  or  allowance 
in  the  nature  of  landing  quarterage  should  be  made  to 
the  joint  owners  of  the  Bent  Grange  and  Westwood 
Mines  for  the  use  made  of  their  joint  property  in  getting 
in  of  the  other  mines,  in  which  they  were  separately  and 
not  jointly  interested. 

The  bill  also  averred  that  the  provision  in  the  memo- 
randum, that  no  other  coal  except  that  mentioned  should 
be  landed  without  the  consent  of  the  lessors  was  adopted 
to  prevent  the  injury  that  might  be  sustained  by  the 
owners  of  the  Bent  Grange  and  Westwood,  by  other  coal 
being  brought  into  competition  with  their  produce,  and 
also  to  prevent  the  working  of  their  mines  being  delayed, 
and  also,  in  case  the  adjoining  mines  should  be  worked, 
to  secure  a  proper  compensation  by  way  of  landing  rent. 

The  bill  alleged  that  the  defendant  Butterworth  after- 
wards became  tenant  by  agreement  of  several  adjoining 
mines,  and  had  since  raised  and  landed  the  coal  of  such 
adjoining  proprietors  by  means  of  the  shaflb  of  the  Bent 
Grange    and   Westwood  Mines,  and   that  no  means  of 
access  existed  to  the  mines  so  leased  or  purchased  by  the 
defendant  Butterworth,  or  to  the  mines  under  the  Bent 
Grange  and  Westwood  Estates,  except  by  the  under- 
ground works  and  shaft' belonging  to  the  Bent  Grange 
and  Westwood  Estates.     The  pljuntiff  alleged  that  the  de- 
fendant Butterworth  had  not  paid  the  proper  quarterages 
and  rents  which  the  plaintiff  was  entitled  to  receive  in 
respect  of  the  use  of  the  shaft  and  works,  although  he  had 
made  some  payments  on  account  thereof  to  the  plaintiff. 
The  plaintiff  also  alleged  that  he  had  called  upon  the 
defendant  Butterworth  to  desist  &om  using  the  shaft  for 
the  purpose  of  raising  the  coal  from  the  estates  of  adjoin- 
ing owners,  but  he  refiised  to  comply  with  such  request, 
and  was  now  getting  and  landing  coal  thereby  without 
accounting  to  the  plaintiff. 
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The  bill  also  alleged  that  firom  July,  1852,  to  January, 
1859,  that  Butterworth  had  got  less  than  seven  acres  of 
coal  from  the  Bent  Grange  and  Westwood  Mines,  and 
during  the  same  period  had  got  twenty-four  acres  firom 
the  adjoining  mines,  besides  a  considerable  acreage  not 
known  to  the  plaintiff  out  of  the  Highfield  Estate.  The 
bill  alleged  that  no  means  of  access  existed  to  any  of  the 
mines,  except  through  the  Bent  Grange  and  Westwood 
ahaft. 

The  bill  alleged  that  Butterworth,  under  some  arrange- 
ment, for  several  years  paid  to  Abraham  Clegg  15/.  a  year 
by  way  of  compensation  for  the  use  of  so  much  of  the 
surface  of  the  Bent  Grange  Estate  as  was  required  by 
him,  in  which  the  plaintiff  did  not  claim  to  participate ; 
but  the  bill  further  alleged  that  Butterworth  had  made 
a  further  arrangement  with  Abraham  Clegg,  with  the 
particulars  of  which  the  plaintiff  was  unacquainted,  under 
which  Butterworth  pud  to  Abraham  Clegg  large  sums  of 
money  by  way  of  landing  quarterage  upon  the  coals 
gotten  out  of  the  Highfield  Estate  and  for  the  use  of  the 
shaft,  in  which  the  plaintiff,  claimed  to  be  interested, 
oommensurately  with  his  interest  as  trustee  in  the  joint 
property.  The  bill  also  alleged  that  a  fiirther  arrange- 
ment had  been  made  between  Abraham  Clegg  and  Alice 
of  the  one  part,  and  Butterworth  of  the  other  part,  under 
which  Butterworth  had  paid  large  sums  by  way  of  landing 
quarterage  on  coal  gotten  firom  the  mines  of  adjoining 
proprietors,  in  which  the  plaintiff  claimed  to  participate. 

The  bill  then  alleged  that  application  had  been  made 
by  the  plaintiff  to  Butterworth  for  payment  to  him  of 
quarterage  rent  in  respect  of  the  Bent  Grange  and  West- 
wood  Mines,  but  he  had  not  paid  such  amount,  though  he 
had  paid  sums  on  account.  That  he  had  also  applied  to  him 
to  desist  from  raising  other  coal  through  the  shaft  than 
from  the  Bent  Grange,  Westwood,  and  Highfield  Estates, 
bat  that  he  had  refused  vto  comply  with  such  request. 
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The  defendants  alleged  that  in  the  latter  part  of 
1846^  another  meeting  took  place  at  Oldham,  where  it 
was  verbally  agreed  that,  as  to  the  Royley  Mine,  the 
original  agreement  should  be  varied,  the  variation  being 
that,  instead  of  a  per  centage  on  the  selling  price,  the 
defendant  Butterworth  should  pay  280/.  per  acre  (Lan- 
cashire) by  measurement,  and  that  the  tie  rent  should  be 
300/.  instead  of  200/. 

The  plaintiff  denied  this  verbal  arrangements. 

On  the  14th  of  January,  1861,  the  cause  came  on  to  be 
heard,  but  was  directed  to  stand  over,  with  liberty  to  the 
plaintiff  to  plea  a  supplemental  bill  as  to  the  aU^ed 
agreements  which  had  been  done. 


Argument,  Mr.  Malins  and  Mr.  Little  appeared  for  the  plaintiff, 
and  contended  that  the  plaintiff  was  entitled  to  partici- 
pate in  the  landing  rent 

Mr.  Bacon  and  Mr.  Osborne  appeared  for  Abraham 
Clegg,  and  cited  the  case  of  The  Earl  of  Cardigan  v. 
Armitage{a)y  and  Bowser  v.  Maclean  (ft). 

Mr.  Green  and  Mr.  O.  L.  Russell  for  the  defendant 
Butterwarth. 

Mr.  Taylor  appeared  for  Alice  Glegg,  an  infant 

The  arguments  on  both  occasions  lasted  several  days, 
and  turned  mainly  on  the  validity  of  the  agreements  men- 
tioned in  the  pleadings,  none  of  which  in  the  result  were 
held  proved.     There  was  an  inmiense  mass  of  evidence. 

The  Vice-ChancelLtOB  : — 
Judgment.         ^jjjg  ^j^g^  j^^s  been  embarrassed  and  confiised  by  a  mass 


(a)  2  B.  &  C.  107-207. 


(b)  Not  reported. 
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of  evidence  which  affords  very  little  assistance  for  the 
decision  of  what  is  the  real  question  between  the  parties. 
So  far  as  the  plaintiff's  bill  is  filed  tor  the  specific  per- 
formance of  the  alleged  agreement  of  November,  1846, 
his  case  has  entirely  failed.     He  has  not  shown,  as  to  the 
landing  rent  derived  from  the  landing  of  foreign  coal, 
that  there  was  any  concluded  agreement  in  the  month  of 
November,  1846,  according  to  the  memorandum  which  he 
states.     As  to  the  agreement  which  is  set  up  by  the 
defendants  Abraham  Clegg  and  Butterworth,  as  a  parol 
agreement,  said  to  have  been  made  in  the  month  of 
October,  1846,  so  far  as  any  such  parol  agreement  relates 
to  this  question  of  landing  rent  for  foreign  coal,  the  case 
fails  as  completely  as  it  does  as  to  the  other.     Therefore, 
the  Court  is  bound,  I  think,  to  consider  the  extent  to 
which  the  litigation  has  gone,  and  to  make  a  declaration 
to  that  effect  by  its  decree. 

The  great  question  in  dispute  is  the  right  of  the 
pliuniiff  to  participate  in  the  profits  derived  from  landing 
coals  of  other  coalowners  through  the  shaft  sunk  on  the 
defendant's  land.     That  shaft  was  sunk  for  the  purpose  of 
working  those  beds  of  coal,  of  which  both  the  plaintiff 
and  the  defendant  are  tenants  in  conmion  in  undivided 
moieties.     The  plaintiff  insists  on  a  right  of  property  in 
this  shaft,  sufficient  to  entitle  him  to  participate  in  any 
profit  made  by  the  use  of  it  and  the  works  connected  with 
it,  for  the  landing  and  raising  of  coal  of  other   coal- 
owners.    The  defendant,  on  the  other  hand,  insists  that 
this  is  a  shaft  which  pierces  his  ground — ^is  made  upon 
ground  which  is  his  sepiKrate  property,  as  to  the  surfSsu^e 
of  the  ground,  and  as  to  everything  connected  with  it, 
except  the  beds  of   coal,  and  that  it  is  his  separate 
property,  of  which  he  is  tenant  in  severalty  in  fee-simple. 
When  I  speak  of  the  defendant  Abraham   Clegg,   I 
wish  to  be  understood  as  speaking  of  that  interest  which 
he  has  as  tenant  in  common   with  Alice  Clegg  of  the 
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land  and  everything  pertaining  to  it,  except  the  beds 
of  coal. 

So  far  as  I  know,  the  question  is  entirely  new.     The 
plaintiff  and  defendant  are   tenants  in   common  in  un- 
divided moieties  of  the  coals  underneath  both  estates, 
under  the  Bent  Grange  Estate,  upon  which  this  shaft  is 
sunk,  and  under  the  Westwood  Estate,  which  adjoins. 
The  fact  that  this  shaft  was  constructed  for  the  purpose 
of  working  the  coal  of  which  both  plaintiff  and  defendant 
are  tenants  in  common  in  undivided  moieties,  is  not  dis- 
puted.    It  was  sunk  by  Butterworth,  in  the  character  of 
tenant  of  both  plaintiff  and  defendant.     It  is  difficult  to 
understand  on  what  ground  a  work  constructed  by  the 
tenant  of  two  persons  who  are  tenants  in  common  in 
undivided  moieties,  with  a  view  to  the  benefit  of  both  the 
tenants  in  common,  can  be  considered  as  the  exclusive 
property  of  either.     It  is  said  that  it  is  the  exclusive 
property  of  Abraham  Clegg  and  his  co-defendant,  because 
they  are  the  exclusive  owners  of  the  land  on  which  the 
shaft  was  sunk.     But  this  is  not  a  question  about  the 
ownership  of  the  land.     Lb  is  a  question  about  the  owner- 
ship of  the  shaft;    and.  if  the  shaft  was  made  at  the 
expense  of  both,  it  is  not  easy  to  see  how  it  can  be  con- 
sidered as  the  exclusive  property  of  the  one  who  is  owner 
of  the  soil.     It  is  indeed  said  that  it  was  made,  not  at  the 
expense  of   both,  but  at  the  expense   of  the  tenant. 
When  a  tenant  constructs  a  work  of  that  kind,  it  is  with 
reference  to  his  interest  and  to  the  interest  of  liis  land- 
lord ;  and  the  expenditure  of  the  tenant  is  an  expendi- 
ture which  it  is  impossible  to  treat  as  the  expenditure  of 
the  tenant  as  an  individual,  giving  him  an  individual  right 
to  that   property  which  has  been  constructed  by   the 
expenditure  of  his  money,  because  his  rent  payable  to 
both  is  fixed  with  reference  to  that  expenditure.     The 
purpose  for  which  the  work  has  been  constructed,  and  the 
circumstance  that  that  purpose  is  a  purpose  beneficial  to 
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both  the  tenants  in  common  seem  to  me,  upon  a  very  }^' 
intelligible  principle,  to  exclude  any  exclusive  right  in  the 
owner  of  the  land,  to  the  use  of  that  which  was  con- 
structed not  at  his  expense,  not  by  him  at  all,  but  by  a 
person  who,  in  constructing  it,  was  acting  on  behalf  and 
under  the  authority  of  both. 

No  case  has  been  cited  on  the  subject,  except  that  of 
The  Earl  of  Cardigan  y.  ArmitcLge,  a  case  which  has  not 
the  remotest  application  to  the  case  of  a  tenant  in  com- 
mon. There  was  no  question  there  about  anything  done 
upon  an  expenditure  with  a  view  to  the  benefit  of  both. 
The  only  question  in  that  case  was,  upon  the  construction 
of  an  exception  in  a  deed  of  grant,  or  in  some  document 
of  tide,  which  made  it  necessary  for  the  Court  to  con- 
sider what  the  rights  were  of  a  person  who,  being  entitled 
to  property  imder  a  grant,  had  that  property  in  a  useless 
state,  unless  with  an  implied  right  of  access  to  it.  There- 
fore, in  disposing  of  this  question,  I  am  without  the 
assistance  of  any  authority  whatever.  It  seems  to  me 
that,  in  the  absence  of  authority,  I  am  bound  to  dedde 
it  upon  the  principle  that  what  is  done  by  the  tenant  of 
two  persons  who  have  a  joint  interest  in  property,  witii  a 
view  to  the  benefit  of  both,  although  done  on  the  property 
of  one,  does  not  leave  in  that  one  any  exclusive  right  to 
the  use  of  it  for  his  own  benefit,  so  as  not  to  entitie 
the  person  who  bore  his  share  of  the  burden  to  his  share 
of  the  benefit  of  the  use  of  the  work  thus  constructed, 
to  whatever  purpose  of  advantage  it  may  be  used. 

If  this  be  the  correct  view,  the  Court  must  declare 
that,  having  regard  to  the  circumstances  under  which, 
and  the  purposes  for  which  the  shaft  and  work  which, 
in  the  year  1850,  were  conunenced,  and  completed  in  the 
year  1852,  the  late  Abraham  Clegg  had  not,  and  Alice 
Clegg  had  not,  and  have  not  now,  any  exclusive  right  to 
the  use  thereof,  and  were  not,  nor  was  either  of  them 
entitled  to  use,  or  to  permit  the  defendant  Butterworth 

VOI-.  III.  z 


336 

1681. 
Clb4& 


CASES  IN  CHANCBRYi 

or  any  other  person  to  use,  the  said  shaft  and  work  for 
the  purpose  of  landing  coals  from  the  mines  of  other 
coalowners  for  their  own  benefit  and  profit,  to  the  exclu- 
sion of  the  plaintiff;  but  that  the  plaintiff  is  entitled  to 
an  equal  half  part  or  share  in  all  such  benefit  and  profit. 
There  must  be  an  account  of  all  sums  receiyed  b j  the 
late  defendant  Abraham  Clegg,  or  his  representatives, 
or  by  Alice  Clegg,  or  by  any  person  br  persons  by  their 
or  either  of  their  order,  or  for  their  or  either  of  their 
use,  in  respect  of  landihg  rent  or  otherwise^  for  landing 
through  the  said  shaft  coals  from  the  mines  of  other  coal- 
owners,  and  of  what  remains  due  to  the  plaintiff,  {ind  frt>tn 
whom^  in  respect  of  plaintiff's  shat'e  of  such  binding  tent. 
Also  an  accdunt  of  all  sums  due  to  the  plaintiff  in  respect 
of  rent  and  profit  for  the  working  of  th&  c6al  uiid^ir  the 
Bdnt  Grange  and  Westwood  Estate,  from  th&   Ist   bf 
Jamiary,  1852.     As  to  the  costs  of  the  siiitj  there  has 
been  fiialure  of  the  case  of  the  plaintiffs^  so  far  as  relates 
to  the  agreement  of  1846.     There  has  been  failure  on 
the  part  of  the  defendants,  both  of  theiiii  so  far  as  relates 
to  the  agreement  which  they  set  up,  as  made  in  October, 
1840.     There  has  been  a  great  mass  of  etidence  on  both 
sides^  which  has  occasioned  a  great  deal  of  expense^  and 
produced  no  benefit  to  either.     The  case  is  one,  therefore, 
df  partial  success  and  partial  failure. 

As  to  the  agreement :  Declare  that  it  does  liot  appear 
to  the  Court  that  there  is  aily  valid  agreement  subsisting 
between  the  plaintiffs  and  the  defendants^  or  either 
of  them^  as  to  working  or  landidg  the  cbal  of  other 
eofdownets,  to  the  specific  performance  of  which  either 
the  plaintiff  or  any  of  the  defendants  is  entitled,  accord- 
ing to  the  alleged  parol  agreement  of  the  month  of 
October^  1840>  as  stated  in  the  answer  of  the  dedfendants 
Abraham  Clegg  and  Thomas  Butterworth.  Further 
oonsideration  will  be  reserved ;  no  costi^  to  eitUei"  party 
up  to  the  hearing. 
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Re  HOLMES'  ESTATE. 
WOODWARD  V.  HUMP  AGE,  isei. 

SEVAN'S  CASE.  N^^th, 

HIS  cause  came  on  for  further  consideration,  add  on  a  aaim  by  aso- 
snmmons  to  vary  the  chief  client's  certificate,  if  hereby  he  a^estatS^s" 
aUowed  the  sum  of  2062/.  13«.  9d.  to  Mr.  W.  Sevan.  (^^  cUent's) 

estate  ror  a 

This  suit  was  instituted  by  two  infants  by  summond  sum  of  money 

advanced  to 

for  the  administration  of  the  estate  of  Mr,  John  Hohnes,  the  client  on 
lateofSristol.  l^S^'b'inf^^ 

By   his  will,  dated  the  l9th   Novemberi   1859',  the  formed  the 

^  ,  proceeds  of  a 

testator  gave  several    pecuniary    legacies,   and  subject  bond  debt  due 
thereto  gave  and  devised  all  his  real  and  personal  estate  and  received  ' 
io  Edward  Humpage  and  E.   T.  Inskip  upon  trust  for  toV^t^th^"""^" 
sale,  and  he  directed  his  two  trustees  to  stand  possessed  client's  direc- 

-T  T  /*ii/«/»i«/>         tion,  and  which 

01  the  proceeds  upon  trust  for  the  benent  01  the  iniant  the  solicitor 
plaintiffs,  Elizabeth  Holmes  Woodward  and  Augustus  client  had* 
Henry  Woodward.     The  testator  died  on  the  23rd  May,  sri^en  him,  by 

"^  ^         _  ^  ^        "^      an  agreement 

1860,  and  his  will  was  proved  by  his  executors  in  the  prepared  by 

^  .,       .  such  solicitor 

tollOWing  year.  at  the  client's 

On  the  hearing  of  the  summons  in  December,  1860,  it  conSn1ng"no 
appeared  that  Humpafije,  one  of  the  executors,  had  filed  a  recital  of  in- 

.  .  .  .  tended  bounty. 

bill  against  Inskip,  the  other  executor,  and  the  infants,  —Disallowed. 
subsequently  to  the  taking  out  of  the  summons.  The 
chief  clerk,  however,  made  an  order  on  the  summons  and 
disregarded  the  bill,  which,  however,  was  proceeded 
with,  and  interrogatories  filed,  to  which  Inskip  duly  put  in 
hifl  answer,  and  the  cause  was  then  brought  on  on  notice 
of  motion  for  a  decree,  which  was  served  on  the  defen- 
dants on  the  31st  June,  1861.  His  Honour  stayed  all 
proceedings  in  the  suit  of  Humpage  v.  Inskip^  and 
directed  certain  inquiries  in  this  suit,  which  were  prose- 
cuted at  chambers.  The  usual  advertisements  were 
issued  for  creditors,  under  which  four  claims  were  made. 
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1861.         The  first  was  a  claim  by  Messrs.  Beyan  and  Girling  for 

He  Holmes'  costs^  which  was  not  disputed.     The  other  claims  were 

Woodward    ^^^  *  8^^"^  ^^  2062/.  135.  9d.  by  Mr.  W.  Bevan,  and  for  a 

HuMPAOB     ®^"^  ^^  2000£,  and  about  300/.  by  Mr.  Inskip,  all  of  which 

the  chief  clerk  allowed.      The  present  summons  was  to 

vary  the  certificate  so  far  as  it  allowed  the  last  three  sums. 

It  appeared  that  Mr.  Bevan,  for  several  years  prior  to 

1856,  had  been  employed  by  the  testator  as  his  solicitor, 

and  on  the  9th  February,  1856,  received  from  the  testator 

the  following  letter : —    , 


Statement. 


"  West  Park,  Gotham,  February  9,  1856. 
"  Dear  Sir, — As  I  mentioned  to  you  several  years 
since,  I  am,  as  I  then  was,  very  desirous  of  being,  for 
many  reasons,  my  own  executor,  and  doing  what  I  could 
in  my  own  lifetime,  and  in  such  manner  as  should  be 
pleasing  to  myself.  I  have,  therefore,  to  request  that 
you  will  prepare  the  necessary  deeds  for  transferring 
John  Russell's  mortgage  to  the  Kev.  C.  H.  Spurgeon, 
and  others  to  be  named,  for  the  purpose  of  enabling  him 
to  build  a  chapel,  substantial,  but  not  ornamental,  in  such 
localities  as  they  (the  trustees  to  be  named)  shall  think 
fit,  and  also  to  prepare  the  necessary  deeds  for  transfer- 
ring the  mortgages  of  Daniel  Horwood  and  George 
Bogers  to  my  friend,  Mr.  Edward  Kogers  Inskip,  for  his 
own  use  and  benefit  absolutely ;  also  I  wish  to  assign  to 
yourself  the  bond  of  Mr.  Francis  Woodward,  which  I 
have  forwarded  to  you  by  Mr.  Inskip. 

*^  I  am,  respectfully  yours, 

"John  Holmes.** 


The  bond  referred  to  in  the  above  letter  was  the  bond 
of  a  Mr.  Woodward  for  securing  2000/.  and  interest  to  the 
testator.  It  was  brought  and  delivered  to  Mr.  Bevan  by 
Mr.  Inskip,  who  was  then  acting  as  the  confidential 
Mend  and  adviser  of  the  testator,  together  with  the  above- 
mentioned  letter,  which  was  written  by  Mr.  Inskip  him- 
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self,  and  signed  by  the  testator.     Mr.  Bevan  accordingly        iS6i. 
prepared  a  deed  for  transferring  the  bond  to  himself,  j^^  HoLitfBs* 

BSTATB. 

Woodward 

V. 
HUMPAGB. 


The  assignment,  which  was  in  blank  as  to  date,  recited 
that  the  testator  was  **  desirous  of  transferring  all  his 
estate  and  interest  in  the  said  bond,  and  the  principal  and 
interest  thereby  secured,  unto  the  sud  William  Bevan." 
It  then  proceeded  to  assign  the  bond  for  a  nominal  con- 
sideration '^  unto  the  said  William  Bevan,  his  executors, 
administrators,  and  assigns  absolutely  for  ever."  The 
deed  contained  also  a  power  of  attorney,  enabling  the  said 
William  Bevan  to  sue  on  the  said  bond  in  the  name  of 
the  testator,  but  it  contained  no  recital  of  any  intended 
bounty  in  favour  of  Bevan. 

The  mortgage  referred  to  in  the  letter  as  Russell's 
mortgage  was  for  a  sum  of  10,000/.,  and  which  was  not 
in  fact  transferred,  in  consequence  of  some  legal  diffi- 
culties, in  consequence  of  which  the  testator  gave  Mr. 
Spnrgeon  5000/.  The  mortgages  of  Horwood  and 
Rogers  were  for  2000/.  and  3500/.,  with  interest,  for 
transferring  which  to  Inskip  Mr.  Bevan,  by  the  testa- 
tor's direction,  prepared  the  necessary  deeds.  Mr.  Bevan, 
in  his  affidavit,  described  what  took  place  as  follows : — 

**When  the  said  deeds  were  prepared,  a  day  was 
appointed  for  completing  the  transaction  at  the  testator's 
house,  and  on  the  16th  day  of  February,  1856, 1  repaired 
to  the  testator's  house  with  the  said  deeds  ready  for  exe- 
cution by  him.  There  were  present,  besides  the  testator 
and  myself,  Mr.  Inskip  and  Mr.  Power,  an  accountant  of 
high  standing  and  respectability  in  the  city  of  Bristol, 
and  after  the  said  instruments  had  been  fiiUy  read  over 
to  the  said  John  Holmes  and  approved  of  by  him,  they 
were  duly  executed  by  him.  I  believe  that  Mr. 
Inskip  has  had  the  fiill  '  benefit  of  the  5500/.  as- 
signed to  him.  Upon  this  occasion  the  said  John 
Holmes  expressed  his  desire  that  I  would  enforce 
the  bond  against  Francis  Woodward,  who  had,  as  I 
understood,  contended  that  he  was  not  liable  to  pay  the 
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1861.         debt.    When  the  assignment  of  the  said  bond  to  me  was 

Re   Holmes'  executed,  Mr.  Inskip,  in  the  presence  and  hearing  of  the 

Woodward    ^^^^  John  Holmes,  stated  that  the  assignment  of  the  said 

bond  was  an  absolute  and  unconditional  gift  to  me  from 

the  said  John  Hohnes." 


HUHPAOE. 


Statement, 


Mr.  Beyan,  by  the  testator's  direction,  applied  to  Mr. 
Woodward,  the  husband  of  the  testator's  niece,  for  pay- 
ment of  the  amount  secured  by  the  bond  for  2000/.,  in 
reply  to  which  Mr,  Woodward  requested  time,aPeging  that 
he  had  understood  that  the  money  was  not  to  be  required, 
but  that  it  was  to  go  to  his  children  at  the  testator's  death. 
The  testator,  it  was  alleged,  was  very  angry  at  Mr. 
Woodward  stating  that  he  was  not  ready  to  pay  the 
2000/.,  and  directed  Mr.  Bevan  to  issue  a  writ  ag^nst 
him,  which  he  accordingly  did.  But  some  time  was 
giyen  him,  and  ultimately  Mr.  Woodward,  on  the  27th 
of  August,  1856,  paid  an  instalment  of  1000/.  to  JVfr. 
Bevan.  Shortly  afterwards  Mr.  Woodward  was  killed 
by  a  fall  from  his  horse.  After  his  death  Mr.  Bevan 
received  from  his  executor  a  second  instalment  of  500/. 
on  the  16th  October,  1856,  and  lastly  the  balance  of 
562/.  on  the  23rd  of  January,  1857,  being  the  amount  of 
principal  and  interest. 

The  alleged  advance  of  the  money  by  Mr.  Bevan  to 
the  testator  was  stated  by  Mr.  Bevan  in  his  affidavit,  as 
follows: — He  stated  that  between  the  27th  of  August, 
1856,  and  the  23rd  of  January,  1857,  the  testator  had 
occasion  for  a  sum  of  2000/.  He  had  called  in  Bussell's 
mortgage  for  10,000/.,  but  some  delay  having  occurred  in 
payment,  he  was  inconvenienced  for  want  of  the  money. 
Mr.  Bevan  said  that  these  circumstances  were  mentioned 
to  him  by  Mr.  Inskip,  who  said  that  as  he  (depo^^nt)  had 
received  2000/.  by  way  of  gift  from  the  testator,  he 
(Mr.  Bevan)  ought  to  accommodate  the  testator  by  lending 
him  that  money;  and  Mr.  Inskip  fiirther  proinised  the 
deponent,  on  the  testator's  behalf,  that  th^  loan  dbiould  be 
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repaid  to  him  out  of  the  10,000t  when  the  mortgage  debt        i^ei. 
of  that  amount  was  recovered.     Being  thus  informed  by   Re  Holmbs' 

■\r      T     \  •  ji»  !•  •!»  A.         Estate. 

Mr.  Inskip,  and  relymg  on  bis  promise  of  repajnment,    woodwabd 
Mr.  Be  van  said^  "I  handed  over  to  the  testator  the     „    ^\  ^ 

HUMPAGB. 

money  recovered  from  Francis  Woodward  and  his  exe- 
cutor." Mr.  Bevan  fiirdier  alleged  he  had  made  frequent 
applications  to  Mr.  Inskip  to  procure  the  repayment  of 
the  money  before  the  testator's  death,  but  in  vain ;  and 
he  now  made  this  claim. 

On  cross-examination,  Mr.  Bevan  said  that,  when 
Mr.  Inskip  brought  the  letter,  he  asked  him  if  the  tes- 
tier had  been  kind  enough  to  give  the  bond  to  him,  and 
he  (Inskip)  answered,  "  Yes ;  he  intends  it  to  be  for  your 
benefit."  After  the  execution  of  the  assignments,  the 
testator  said  to  witness,  with  reference  to  Woodward's 
bond,  that  Woodward  had  behaved  very  badly,  had  told 
fiilsehoods,  and  had  said  that  the  money  for  which  the 
bond  was  given  had  been  given  to  him  by  the  testator, 
and  that  he  was  never  to  repay  it,  but  only  to  pay  inte- 
rest for  it  during  his  life ;  and  the  testator  said  he  there- 
fore gave  witness  the  bond,  upon  the  express  condition 
diat  he  should  sue  Woodward  as  soon  as  the  notice 
expired,  and  make  him  pay  it ;  and  that  he  would  have 
no  communication  with  Woodward  whatever,  and  should 
tell  him  that  he  had  assigned  the  bond  to  witness,  and 
that  be  had  no  interest  whatever  in  it. 

Inskip,  by  an  affidavit  made  in  the  cause,  dated  the 
6th  of  AprD,  1861,  deposed  that  he  was  upon  terms  of 
great- intimacy  with  the  testator  for  many  years  previous 
to  his  death,  and  visited  him  almost  every  day ;  that  he 
advised  with  him  on  all  his  affairs,  and  wrote  his  letters 
by  his  dictation,  but  that  the  letters  were  invariably 
signed  by  the  testator.  The  testator  frequently  expressed 
to  him  his  intention  that  Mr.  Bevan  should,  amongst 
other^^  participate  in  his  bounty,  and  on  many  occasions 
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Ebtatb. 
Woodward 

V. 
HUMPAOB. 

Statement. 


1861.        asked  him  (Inskip)  in  what  way  he  thought  Mr.  Bevan 
Be  Holmes'    would  like  it  done.     He  (Inskip)  wrote  the  letter  of  the 
9th  of  February  by  the  direction  and  under  the  dictation 
of  the  testator.     When  signed  by  the  testator,  it  was 
delivered  to  the  deponent,  who  took  it,  together  with  the 
mortgages  and  bond,  and  delivered  them  the  next  day  to 
Mr.  Bevan.     With  respect  to  what  passed  at  the  exe- 
cution of  the  deeds,  Inskip  said  that  the  testator,  after 
such  execution,  expressed  to  him,  the  deponent,  his  wish 
that  Mr.  Bevan  would  immediately  compel  payment  of 
the  amount  secured  by  the  bond,  and  stated  to  Mr.  Bevan 
that  he  had  assigned  the  same  to  him  as  an  absolute 
gift,  whereupon  Mr.  Bevan  thanked  the  testator  for  his 
kindness. 

In  the  latter  part  of  August,  1856,  the  testator  in- 
formed the  deponent  that  he  was  sadly  in  want  of  20002. 
for  a  special  purpose,  and  desired  him  to  ask  Mr.  Bevan 
to  be  so  good  as  to  let  him,  the  testator,  have  the  1000^ 
which  he,  Mr.  Bevan,  had  received  from  Francis  Wood- 
ward ;  that  he  (Inskip)  accordingly  applied  to  Mr.  Bevan, 
when  he  hesitated  or  declined  to  let  the  deponent  have 
the  money,  and  at  the  same  time  expressed  a  doubt 
whether  the  testator  had  really  authorised  him  to  ask  for 
the  money,  and  asked  deponent  why  he  did  not  let  the 
testator  have  the  2000/.  out  of  the  mortgage  which  he 
had  assigned  to  him,  to  which  Inskip  replied  that  it  was 
ready  money  that  the  testator  wanted.  Deponent  com- 
municated the  conversation  which  had  so  passed  to  the 
testator,  who  directed  deponent  to  inform  Mr.  Bevan  he 
should  be  repaid  out  of  the  10,000/.  secured  by  Russell's 
mortgage,  whereupon  Mr.  Bevan  on  the  27th  of  August 
advanced  the  sum  of  1000/. 

That  previous  to  applying  to  Mr.  Bevan  for  the  last- 
mentioned  sum,  Inksip  suggested  to  the  testator  that  he 
should  give  him  (deponent)  a  letter  requesting  payment 
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to  him^  and  the  testator  thereupon  dictated  to^the  deponent 
the  following  letter : — 

"  West  Park,  Gotham,  8th  January,  1857. 
"  Dear  Sir, — I  shall  be  obliged  by  your  handing  to 
Mr.  Inksip  a  draft  for  the  amount  of  the  balance  of  prin- 
cipal and  interest  received  from  the  late  Mr.  Woodward's 
bond,  and  he  will  give  you  a  receipt  on  my  behalf. 

"  Yours  respectfully, 

"  John  Holmes. 
'^  To  WiUiam  Bevan,  Esq." 


343 

1861. 

Be  HoLKBs' 

Estate. 
Woodward 

V. 
HnXPAOB. 

Siatewunt, 


That  at  the  time  the  testator  signed  the  letter  he  said  to 
deponent:  *^  Don't  show  it  to  him  (meaning  Mr.  Bevan) 
unless  he  requires  it,  for  then  I  shall  know  if  he  has  got 
fidth  in  my  word." 

Mr.  Bevan  did  not  require  the  letter,  and  deponent 
never  showed  it  to  him. 

That  the  10,000iL  was  paid  in  December,  1858,  and 
deponent  expected  that  the  testator  would  then  repay 
Mr.  Bevan,  but  he  did  not  do  so.  The  testator  was  then 
in  a  bad  state  of  health,  and  deponent  refrained  as  much 
as  posrible  frt)m  troubling  him  with  matters  of  business. 
In  particular,  though  Mr.  Bevan  frequently  requested 
him  to  apply  for  repayment,  he  (deponent)  refrained  from 
mentioning  to  him  the  said  request,  as  from  the  peculiarly 
wayward  mind  and  excessively  irritable  temper  of  the 
testator,  he  was  afraid  to  mention  the  matter  to  him. 

A  great  deal  of  evidence  was  adduced,  which  is  com- 
mented on  in  his  Honour's  judgment. 

Mr.  Malins  and  Mr.  Woodroffe,  for  the  motion  |to  vary 
the  chief  clerk's  certificate. 

There  was  nothing  in  the  deed  of  assignment  to  show 
that  Mr.  Bevan  gave  any  consideration  for  the  bond,  or 
that  there  was  intention  on  the  part  of  the  testator  to 
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bestow  bis  bounty  on  the  assignee ;  but  if  so,  Mr.  Bevan 
was  a  mere  trustee  of  the  fund,  and  could  not  now  claim 

m 

to  be  repaid  the  money  which  he  had  paid  to  the  true 

owner. 

But  even  assuming  an  intended  gift,  the  relation  of 
solicitor  and  client,  without  the  intervention  of  a  disin- 
terested adviser,  created  an  incapacity  on  the  part  of  the 
solicitor  to  receive  the  bounty.  It  was  not  necessary 
that  there  should  have  been  fraud.  In  Welles  v.  Middle- 
ton  (fl),  the  mj^rginal  epitome  was  in  these  terms :  "  A 
court  of  equity,  upon  general  principles  of  policy,  will 
set  aside  any  gift  made  by  a  client  to  an  attorney  during 
the  time  when  the  attorney  has  in  hand  the  transaction 
of  the  client's  affairs,  without  any  proof  of  actual  fraud." 

[They  cited  Moss  v.  Bainbrigge  (J).] 


The  Vice-Chancellor. — I  think  it  is  for  those  who 
support  the  gift  to  show  that  it  was  proper. 

Mr.  Greene  and  Mr.  Hobhouse,  for  Mr.  Bevan. 

The  evidence  proved  clearly  an  intention  on  tlie  ps^nk 
of  the  testator  to  benefit  Mr.  Bevan,  who  had  been  fo^ 
m^-ny  years  his  confidential  solicitor.  The  testator  1^99 
possessed  of  considerable  property,  and  without  any 
relations  except  those  with  whom  he  had  quarrelled. 

There  was  no  rule  of  law  or  equity  that  a  solicitor 
could  not  accept  a^present  from  his  client  AU  that  rule 
required  was,  that  the  influence  which  the  law  iz^puted 
to  a  solicitor  over  his  client  should  be  removed  in  one 
way  or  other.  In  all  the  cases  in  which  the  client'^ 
bounty  to  his  solicitor  had  been  set  aside,  it  was  because 
t^ere  )^a9  ijiothing  to  coui^teract  the  suppose^  ijiflueoce 
of  the   solicitor.      Morgan    v.    Higgins{c)    ffolman  y. 


{a)  1  Cox,  112. 

{b)  18  Beav.  478 ;  s.  c.  on  ap- 
peal, 6  De  G.  M.  &  G.  202. 


(c)  Anti,  vol.  i.  270. 
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Loynes  (a)  were  cases  of  this  kind.     In  the  present  case         1801- 
it  was  clear  that  Mr.  Inksip,  and  not  Mr.  Bevan,  was    Be  Holme** 
the  confidential  adviser  of  the  testator,     Mr.  Bevan  took    woodwaed 

V. 
HUXPAGS. 


no  part  in  the  transaction  beyond  acting  as  he  was  di- 
rected. 

In  Harris  v.  Tremenheere  (J),  a  bill  to  set  aside  certain 
leases,  granted  by  a  testator  to  his  solicitor,  no  fraud 
having  been  proved,  was  dismissed  with  costs. 

[^Gibson  v.  Jeyes  (c)  and  Leffh  v.  Leffh  (d)  were  cited."] 

The  Vice-Chancellor  : — 

The  question  is,  whether  Mr.  Bevan  has  proved  that 
he  is  a  creditor.     The  way  in  which  he  has  undertaken 
to  prove  it  is  certainly  very  remarkable.     The  first  step 
in  his  evidence  is  to  prove  a  gift  to  him  from  the  testator 
of  the  bond  of  Mr.  Woodward.     The  second  thing  that 
he  undertakes  to  prove  is,  that  when  he  received  the 
fruits  of  that  gift,  he  lent  them  to  the  testator ;  that  lie 
became  the  testator's  creditor  for  the  subject-matter  of 
the  gift,  because  he  gave  it  back  to  the  testator  in  the 
shape  of  a  loan.     That  is  a  very  unusual  transaction,  and, 
considering  that  it  is  a  transaction  between  solicitor  and 
client^  that  circumstance  creates  a  very  great  diflSculty  in 
the  case  of  Mr.  Bevan.     The  law  of  this  Court  as  tq  gifts 
by  a  client  to  his  solicitor,  I  think,  is  perfectly  established. 
The    principle    is,    that    the    relation    of   solicitor  and 
client  is  one  of  such  high  confidence  on  the  part  of  the 
client,  that  the  solicitor  is  considered  to  have  an  amount 
of  influence  over  the  mind  and  action  of  his  client,  whicb^ 
in  the  eye  of  this  Court,  while  that  influence  remaiijs, 
makes  it  almost  impossible  that  the  gift  can  prievail.     The 
principle  of  influence  vitiates  the  gift ;  but  the  presump- 
tion of  influence  may  be  rebutted  by  circumstances  short 
of  the  total  dissolution  of  the  relation  of  solicitor   and 
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ib)  15  Yes.  34. 


(c)  6  Yes.  266. 
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client.  That  relation  is  only  looked  at  as  creating  the 
influence ;  and,  as  soon  as  circumstances  of  evidence  are 
introduced  which  remove  all  effect  of  the  influence, 
whether  the  relation  subsists  or  not,  if  the  influence  of 
that  relation  is  removed,  there  is  no  incapacity  on  the 
part  of  the  solicitor  to  become  the  object  of  his 
client's  bounty,  and  to  be  the  recipient  fJrom  his  client  of 
a  gift  which  will  be  valid  at  law  and  in  equity. 

In  the  present  case  it  is  difiicult  to  say  what  part  of 
the  evidence  it  is  that  goes  to  remove  the  influence  of  the 
relation.  The  evidence  shows  that  this  testator,  a  very 
aged  man  of  recluse  habits,  had,  in  the  year  1850, 
adopted  a  casual  visitor  who  came  to  solicit  the  subscrip- 
tions of  the  testator  to  a  charitable  purpose.  The  tes- 
tator, after  several  interviews,  adopted  that  casual  visitor 
as  his  most  confidential  agent,  through  whom  he  almost 
entirely  transacted  the  whole  of  his  business.  That 
person  is  Mr.  Inskip,  who  is  usher  of  the  Court  of 
Bankruptcy  in  Bristol.  Mr.  Inskip,  in  the  year  1850, 
became  the  confidential  agent  and  manager  of  the  testator. 
Mr.  Bevan's  counsel  used  that  circumstance  as  showing 
that  the  degree  of  confidential  relationship  between  Mr. 
Inskip  and  the  testator  rather  went  to  diminish  the 
amount  of  influence  of  Mr.  Bevan  over  the  testator's 
mind  as  his  solicitor.  Mr.  Bevan  is  entitled  to  the  benefit 
of  the  circumstance  so  far  as  it  goes.  Mr.  Bevan 
remained  the  solicitor  of  the  testator,  conducting  the 
business  of  his  solicitorship  through  the  intervention  of 
Mr.  Inskip  principally ;  not,  indeed,  entirely,  but  so  far 
principally  as  almost  to  exclude  any  personal  intercourse 
between  Mr.  Bevan  and  the  testator.  Still  the  relation 
of  solicitor  and  client  subsisted.  That  it  subsisted  in  the 
sense  in  which  this  Court  looks  upon  it,  as  having  an 
important  eflect  upon  the  validity  of  a  gift,  is  plain  £rom 
this  circumstance,  that  the  alleged  gift  was  by  an  instru- 
ment of  assignment  with  a  power  of  attorney,  which  was 
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prepared  in  Mr.  Sevan's  office  by  Mr.  Bevan's  partner, 
as 


1861. 


solicitor  of  the  testator,  and  the  question  arises  RBHoLMsg' 
whether  or  not  the  effect  of  that  instrument,  prepared  woodwabd 
in  the  office  of  the  solicitor,  who  is  the  object  of  the  ^' 


gift,  operates  as  a  complete  transfer  of  the  property, 
so  as  to  enable  Mr.  Sevan  to  take  and  retain  it  as  a  gift 
rdieved  from  aU  that  infirmity  which  attends  the  gift 
of  a  client  to  his  solicitor.  What  is  the  evidence  of 
the  gift  here?  The  most  important  part  of  it  is,  that 
very  instrument  which  he  prepared  as  the  confidential 
solicitor  of  the  testator,  upon  the  testator's  instructions, 
and  for  which,  and  for  attending  the  testator  to  execute 
which,  he  has  made  the  testator's  estate  pay,  and  charged 
the  testator  in  his  books.  That  is  not  a  favourable 
circumstance.  It  amounts  to  this,  that  the  testator  not 
only  made  to  his  own  solicitor  a  present  of  a  bond,  but 
the  further  gift  of  a  sum  of  money  to  make  that  present 
effectual  The  other  evidence  consists  of  the  parol 
declarations  of  Mr.  Sevan  and  of  Mr.  Inskip.  Sut  I 
find  a  remarkable  discrepancy  in  their  evidence.  I  cannot 
reconcile  Mr.  Sevan's  account  in  his  affidavit  of  the 
transaction  at  tiie  time  of  the  execution  of  the  deed  of 
assignment,  when  he  says  that  the  words  of  gift  were 
pronounced  by  Mr.  Inskip,  with  his  statement  upon  his 
cross-examination  that  the  words  or  gift  were  pronounced 
by  the  testator  himself,  and  had  been  stated  by  the 
testator  repeatedly.  Parol  evidence  in  matters  of  this 
kind,  coming  firom  two  persons  standing  in  the  relation 
which  these  two  persons  did  to  the  testator,  is  to  be 
received  and  weighed  with  the  most  scrupulous  accuracy, 
and  to  be  dealt  with  as  having  its  weight  affected  by  thcf 
circumstances  under  which  they  both  stood.  No  solicitor 
ought  to  be  ignorant  of  this,  that  if  he  is  going  to  receive 
a  bounty  firom  his  teistator,  he  must  act  with  the  greatest 
caution.  The  parol  evidence  is  fiEu:  from  satisfactory  ta 
my  mind.     Sut,  it  is  said,  you  have  the  dQ^d;   there  ia 
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isei.        the  assigmneni    Th6  bond  was  put  Into  the  possession  dl 

He  HdLv^d'   Mr.  Bevan^  and  the  testatof  put  his  hand  and  seal  to 

i^o^^lkn    *^®  ^®^^  ^^  assignment,  with  the  power  of  attorney. 

^'  Nay,  more — that  deed  of  assignment  was  prepared  upon 

vrf itt^ri  instructions  of  the  testator.     As  to  the  written 

^  '  iustructions  of  the  testator,  they  are  entirely  equivocal 
&d  to  the  gift:  the  word  "gift"  does  not  appear.  The 
¥rotAs  "  that  Jtr.  Bevan  is  to  take  them  as  a  gift,"  or 
tak^  them  for  his  own  use  and  benefit,  are  not  inserted. 
In  the  same  letter^  where  other  property  is  clearly  men- 
tioned as  being  bestowed  in  the  way  of  bounty  and  gift, 
the  testator's  language  is  perfectly  clear.  Expressio  unius 
est  lexctudo  dlteriiis.     Where  in  the  same  instrument  he 

« 

tells  the  solicitor  that  Mr.  Inskip  is  to  take  dfertain 
propWty  for  his  own  use  and  benefit,  but  does  not  use 
the  words  "  own  use  and  benefit "  in  directing  the  assign- 
ment of  the  bond  to  Mr,  Bevan,  the  letter  cannot,  on 
any  principle  of  evidence,  he  held  to  be  evidence  of  a 
gift,  or  of  an  intention  to  make  a  ^t;  or  of  in$)tructioil8 
to  prepare  an  instrument  which  shall  operate  in  the  way 
of  bounty  ot  gift,  by  the  person  who  gives  such  instruc- 
tions. If  the  instructions  are  not  clear  arid  unequivocal, 
what  is  to  be  said  of  a  case  where  the  solicitor,  upon 
equivocal  instructions,  has  prepared  in  his  own  office,  by 
his  own  partner,  a  deed  which  he  says  is  a  deed  assigning 
and  transferring  to  him  by  way  of  bounty  that  gift  of 
which  he  was  simply  desired  to  ptepare  the  transfer? 

In  the  deed  itself  another  very  great  difficulty  occurs. 
It  contain^  Words  of  assignmeni  and  grant,  and  it  also 
coiitains  l^rords  giving  a  power  of  attorney  t6  sue  for  and 
recover  the  things  given.  In  the  t^ords  of  gf  ant,  inhere 
an  expression  of  the  intentiori  of  botfnty  would  be  ex- 
pected, there  are  no  words  importing  that  the  property  is 
assigned  to  Mr.  Bevan,  for  his  own  use  Jflid  benefit — 
nond.  That  is  the  plac^  where  the  vrotQii  expressing  the 
intention  of  bounty  ought  to  have  occurred.     Nay,  toorc. 
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there  should  have  been  a  clear  recital  of  the  intention  of 
bounty,  and  nothing  should  have  been  left   equivocal. 
But  in  the  power  to  sue  for  and  recover,  the  words  '*  own 
use  and  benefit"  slip  in.     That  is  not  the  way,  in  my 
opinion,  in  which  a  solicitor  can  proceed  if  he  is  to  obtaiti 
a  valid  gift  from  his  client.     I  am  not  aware  of  any  case 
of  this  kind  in  which  the  Court  has  allowed  the  gift  to 
prevail  if  there  was  a  speck  to  cast  a  doubt  upon  flic 
transaction.     Looking  at  the  principle  of  public  policy 
and  public  utility  upon  which  the  Court  acts  in  regard  to 
gifts  of  this  kind,  evidence  of  doubt  or  inconsistency  in 
the  transaction  seem  to  make  it  the  duty  of  the  Court  to 
say  that  the  gift  cannot  prevail  under  such  circumstances. 
If  the  other  circumstances  of  evidence  are  looked  at,  they 
seem  to  me  to  put  it  beyond  a  doubt  that  this  is  a  case  ill 
which  the  Court  must  adhere  to  its  strict  rules  as  to  the 
Invalidity  of  the  gift.     The  deed  and  the  letter  of  the 
testator  —  the    latter   being    equivocal  —  only    prove    a 
transfer  of  the  legal  interest.     The  mere  transfer  of  the 
property  without  evidence  of  bounty  would  not  operate 
per  «e  as  a  gift.     The  trust  must  result  to  the  testator, 
especially  as  the  assignment  is  to  a  person  in  a  confidential 
relation ;  and,  without  clear  evidence  of  bounty^  of  coutse 
the  gift  must  fail.     When  it  is  found  in  this  gentleman's 
books  (which  are  the  books  of  himself  and  his  pdrtnfer) 
that  contemporaneously  there  is  an  entry  of  this   very 
transaction,  and  of  the  execution  of  this  deed,  and  the 
testator  is  charged  with  the  attendance. for  the  execution 
of  these  three  deeds,  one  of  them  being  the  alleged  deed 
of  gift  to  the  solicitor,  without  the  least  mention  that  one 
of  them  is  a  deed  of  gift,  it  is  quite  plain  that  this  was 
not  entered  or  treated  in  the  book&r  as  a  deed  of  gift  by 
the  testator  to  the  partner  of  the  firm  in  whose  books 
the  entry   occurs.      That  is  the  entry  which  must  be 
tttken  on|  the  evidence  as  being  contemporaneous  with 
tii<i  exebution  of  the  deed*     But  in  the  bill  of  costs 
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.1861.  paid  out  of  this  testator's  estate  there  are  entries 
120  Holmes*  in  regard  to  this  very  bond  which  is  siud  to  have 
been  assigned  as  a  gift.  There  are  entries  and  charges 
against  the  testator  which  would  be  most  unjust  and 
unrighteous  if  the  bond  had  become  the  property^  for  his 
own  benefit^  of  Mr.  Bevan.  The  16th  of  February  is 
the  date  of  the  execution  of  the  deed.  The  testator  is 
charged  with  that. 


Estate. 
Woodward 
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Greency  Q.  C, — Will  your  Honour  excuse  me  ?  That 
entry  is  made  in  the  book^  but  it  was  never  charged  against 
the  testator.     You  do  not  find  that  in  the  biU  of  costs. 

[The  Vice-Chancellor. — That  makes  the  matter 
much  worse.     It  was  not  charged  in  the  bill  of  costs.] 


Malinsy  Q.  (7. — No  bill  of  costs  was  ever  sent  in  at  all 
until  after  this  dispute  had  arisen. 

The  Vioe-Chancellor  : — 

No  bill  of  costs  was  sent  in  until  after  the  testator^s 
deaths  when  claims  were  made  against  his  estate. 
Mr.  Bevan  claims  to  be  a  creditor  for  a  bill  of  costs^  and 
a  creditor  for  a  loan  of  the  money^  which  the  testator's 
bounty  has  given  to  him.  It  would  have  been  exceed- 
ingly inconvenient  to  have  inserted  in  the  bill  of  costs 
with  which  the  testator  was  to  be  charged  after  his  death 
any  entry  that  would  show  that  the  other  claim  was  in 
the  least  degree  impeached^  and  the  circumstance  of  keeping 
out  that  record  of  the  transaction  in  the  books^  seems  to 
me  anything  but  favourable  to  the  case  of  Mr.  Bevan. 
But  in  the  bill  of  costs^  rendered  after  the  testator's  death, 
an  entry  did  slip  in,  which,  if  the  the  thing  had  been  well 
thought  of,  would  have  been  dealt  with  like  the  other. 
According  to  the  statement  of  Mr.  Bevan,  the  bond  had 
been  given — ^there  had  been  an  incohate  gift  of  the  bond 
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on  the  9th  of  February — a  gift  perfected  by  deed  on  the         ^®^^- 
16th  of  February,  and  after  the  gift  was  perfected  by    i2«  Holmes' 

Estate 

deed,  the  testator  is  made  to  pay  for  subsequent  directions 


to  call  in  that  money,  and  for  notices  for  it 

It  is  hardly  necessary  to  go  further  into  the  case,  but 
in  the  testator's  book,  in  which  he  records  his  qwn  trans- 
actions, he  records  the  transaction  which  is  said  to  be 
a  pA  in  a  way  which  shows  that  he  did  not  treat  it  as  a 
gift  at  alL  He  records  the  transaction  in  February  as  a 
simple  transfer  to  his  own  attorney,  whom  he  desired  to 
call  in  the  money :  and  by  the  subsequent  entries  in  the 
testator's  book,  which  are  the  testator's  own  declarations, 
subsequent,  no  doubt,  but  still  clear  evidence  of  what 
were  the  testator's  thoughts  and  intentions  about  the 
money,  it  appears  that  he  has  it  back  from  the  man  who 
siud  he  had  got  it  as  a  gift  All  the  entries  about  this, 
which  is  said  to  be  a  loan  to  the  testator,  are  entries  in 
order  that  the  solicitor  might  sue  the  husband  of  his  niece 
who  was  the  obligor  in  the  bond.  He  makes  the  solicitor 
pay  back  every  instalment  of  money  as  soon  as  he  gets 
it,  within  two  or  three  days.  These  entries  have  an 
important  bearing  on  the  second  part  of  the  case,  if  the 
first  had  been  established. 

In  order  to  make  a  valid  gift,  the  first  thing  is,  that 
the  gift  should  be  the  clear,  voluntary,  well-understood 
act  of  the  man  who  gives.  This  aged  person,  under  the 
influence  of  Mr.  Inskip,  employing  Mr.  Sevan  as  his 
solicitor,  records  in  his  books  in  an  accurate  way  that  as 
to  this  bond  he  was  dealing  with  Mr.  Bevan  as  a  person 
receiving  moneys  which,  when  received,  he  was  bound  to 
account  for  to  him.  The  letter  of  the  8th  of  January^ 
1857,  is  a  clear  declaration  of  the  testator  to  this  effect 
Whether  it  was  communicated  to  Mr.  Bevan  or  not  is  of 
no  consequence,  because  the  question  is,  what  was  the 
well-understood  act  of  the  mind  of  the  testator  when  he 
made  this  transfer?     That  is  shown  bv  this,  that  when 
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1861.        \^Q  hears  that  the  money  due  on  the  bond  whict  hp  had 

Re  HoLKEft'    transferred  to  his  attoirney  is  received,  be  addresses  him 

Woodward    i^  these  terms : — "  Dear  Sir, — I  shall  be  obliged  by  your 

HuM^PAOB.    ^^^*15°g  *o  Mr.  Ifiskip  a  draft  of  the  amount  of  tha 

balance  of  principal  and  interest  received  ttoin  tl|e  late 

Mn  Woodward's  hood,  and  b^  will  give  yon  4  vfOf ipt  on 

my  behalf."    All  these  things  ar^  iQ0oasiste9t  with  tb^ 

notion  that  tbe  ttstf^tor  bad»  af  a  gift,  ap4  a?  &  ^^  <^d 

voluntfury  act  of  boHnty,  tran«ferrfs4  thi^  bond  tQ  \fx^ 

3evan  for  his  own  use  and  ben«fitt  (^ven  if  th«  infinmly 

of  the  relation  between  soliGitor  and  client  did  not  subsi^t| 

I  w^  bound  to  hjpld  that  tbii  debt  n^ust  be  fj|^pnilg^4* 


1861. 

Aao.21,22^23 
An  execator 
who  was  also 
the  obligor  of 
a  bond  for 
200U/.  found  in 
testator's  pos- 
session at  the 
death,  charged 
with  the  whole 
sum,  notwith- 
standing his 
oath  that  he 
had  only  re- 
ceived 16002., 
it  appearing 
that  shortly 
before  his 
death  he  had 
paid  interest  on 
the  2000/.,  and 
that  the  testa- 
tor, in  a  letter 
tied  up  with 
the  will,  men- 
tioned the 
bond  as  a  part 
of  his  assets. 


INSKIFS  CAgE  (1)  («). 

L  HE  decree  made  in  the  suit  directed  an  ipqiiiry  wbe* 
dier  any,  and  what  part  of  the  nun  of  8000/,  secured 
by  a  bond,  dated  the  17th  of  October,  1856,  had  been 
repaid  to  the  testator  by  the  defendant^  St  T.  leikipi  or 
whether  the  same  had  been  released  by  the  testalor  to 
the  obligor ;  and  whether  any » and  what  Mim  etiU  venained 
due  on  the  said  bond  to  the  teatator^^  Mlate, 

The  chief  clerk  by  his  certificate  foiuwl  that  only 
1500il  had  been  advanced  on  the  bond ;  that  6QOL  had 
been  paid  off  by  £.  T.  Inskip ;  and  that  the  whole  had 
been  released,  and  that  there&re  nothing  was  due  on  the 
said  bond.  The  plaintifis  now  moved  to  vary  the  certifi- 
cate on  these  points. 

By  a  bond,  dated  the  17th  of  October,  1*856,  Edward 
Thomas  Inkrip  became  bound  to  the  testator  in  the  penal 
sum  of  SOOO/.,  but  subject  to  a  condition  that  such  bond 


(a)  See  Anth  337. 
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should  become  void  on  paTment  by  the  obligor,  his  heirs,        I86I. 
exttcutors,  or  administrators,  to  the  testator  within  six      Inskip's 

months  after  demand  bj  him  of  the  sum  of  2000/.,  or  so         1 '' 

much  thereof  as  should  remain  unpaid,  and  on  payment  ^(«'«»«»'« 
hj  the  and  Edward  Thomas  Inskip  in  each  year  until 
such  repayment  on  the  first  days  of  October  and  April 
in  each  year,  or  within  fourteen  days  thereafter,  of  in- 
terest at  the  rate  ol  5L  per  cent.  The  bond  had  a  stamp 
of  IL  6s.  ouiy,  which  it  was  admitted  was  insufficient  to 
TOver  a  Isjrger  sum  than  10002. 

Mr.  Inksip,  by  his  answer  in  the  suit  of  Humpage  v. 
Intkip^  which  had  been  made  eyidence  in  this  suit,  sub- 
xnitted  that  he  was  not  liable  to  pay  any  part  of  the 
SOOOf.)  or,  at  any  rate,  not  more  than  1000/.  part  thereof. 
Hie  answer  stated  that  about  the  10th  of  October,  1856, 
the  testator  directed  him  (Inskip)  to  obtain  a  bond  stamp 
for  lOOOil,  as  he  wished  to  do  something  for  the  depo- 
nent^s  son.     In  pursuance  of  such  direction  he  (Inskip) 
purchased  the  bond  stamp,  and  handed  it  to  the  testator, 
and  a  few  days  after,  the  testator  produced  the  stamp, 
and  directed  lum  to  fill  up  the  paper  to  which  it  was 
attached,  so  as  to  make  it  a  bond  for  2000/.,  and  return 
it  to  him.     That  he,  knowing  the  testator  to  be  extremely 
irritable  and  impatient  of  contradiction,  filled  up  the 
paper  and  executed  it  as  such  bond  as  above  mentioned, 
and  returned  it  to  the  testator,  who  told  the  deponent  to 
consider  Ihat  he  had  to  pay  interest  upon  2000/.  so  long 
only  as  he,  the  testator,  lived.     That  about  a  week  before 
the  execution  of  the  bond  the  testator  handed  to  him  a 
sum  of  500/.,  and  about  ten  days  afterwards  a  ftirther 
sum  of  5002. ;  and  about  the  24th  of  November  then  fol- 
lowing Ihe  further  sum  of  500/*,  making  in  the  whole 
1500/. ;  and  he  deposed  that  he  had  never  received  any 
part  of  the  remaining  sum  of  500/.,  which  was  the  balance 
of  the  2000iL  expressed  to  be  secured  by  the  bond.     He 
farther  alleged  tiiat  on  the  24th  of  November,  1856,  the 
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testator  in  the  course  of  conversation  told  him  that  as  he 
(the  testator)  had  made  a  trial  of  his  (Inskip's)  fiaith  in 
his  word,  and  that  he  (Inskip)  had  given  proof  of  such 
faith  by  executing  the  said  bond  without  having  received 
any  part  of  the  money  secured  by  it,  he  intended  to  give 
up  the  said  bond  to  the  deponent,  and  would  bring  it 
down  for  that  purpose  from  a  drawer  in  his  bedroom, 
where  he  kept  it ;  but  that  the  testator,  who  was  a  very 
large  and  heavy  man,  and  unable  to  mount  the  stairs 
without  inconvenience,  did  not  actually  do  so,  and  that 
he  (Inskip)  continued  to  pay  to  the  testator  interest  on 
the  sum  of  2000/.  on  the  days  mentioned  in  the  bond. 

The  answer  further  alleged  that  on  the  Ist  of  April 

last  Inskip  paid  to  the  testator  interest  due  on  that  day, 

and  the  testator  said  to  him :  "  You  and  I  have  not  rode 

well  lately "  (thereby  referring  to  some  unpleasantness 

which  had  occurred  between  them),  "  and  I  think  that  I 

shall  have  back  the  1500/.  which  I  lent  to  you;'*  and 

deponent  replied,  "  Very  well,  sir,  you  shall  have  it;  but 

I  suppose  you  don't  want  it  immediately  and  all  at  once. 

You  must  kindly  remember  that  it  is  so  large  a  sum  that 

I  could  not  get  it  at  once,  but  could  get  a  portion  of  it 

in  a  few  days."     The  testator  rejoined :  "  No ;  but  when 

will  you  let  me  have  part  of  it,  and  how  much  ?  "  and 

that  he  then  said  he  would  let  the  testator  have  500i  in 

two  or  three  days.     Accordingly,  on  the  3rd  or  4th  of 

April,  he  took  the  testator  500/.  in  bank-notes ;  but  before 

receiving  such  sum  the  testator  said  to  him :    "  Well, 

what  shall  I  do  with  this  ?     I  think  I  shall  throw  it  behind 

the  fire."     That  he  thereupon  entreated  the  testator  not 

to  do  so,  and  the  testator  thereupon  said :  "  You  know  I 

should  not  mind  doing  it ;  I  have  done  so  before."     He 

said  the  testator,  in  making  the  last-mentioned  remark, 

referred  to  an  occasion  when  he  (testator)  threw  a  roll  of 

bank-notes  amounting  to  10,000/.  on  the  back  of  the  fire, 

though  not,  as  he  believed,  with  the  real  intention  that 
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they  should  be  burnt,  on  which  occasion  he  (luskip)  res- 
cued the  notes  from  the  fire,  or  rather  from  the  coals  on 
the  back  of  the  fire,  on  which  the  notes  were  thrown. 
That  the  testator  did  not  throw  the  notes  on  the  fire,  and 
said :  "  Well,  I  see  you  have  the  intention  to  pay  me ; 
and  as  I  have  made  trial  of  your  faith,  take  your  money 
and  put  it  in  your  pocket;  I  shall  give  you  up  the 
bond ;  "  and  that  accordingly  he  (Inskip)  took  the  notes 
for  500/.  and  put  them  in  his  pocket,  and  retained  them 
for  his  own  use.  The  testator  did  not,  however,  deliver 
the  bond  to  him. 

The  answer  further  alleged  that  the  testator  was  an 
aged  man,  unmarried,  and  of  eccentric  habits,  who  had 
quarrelled  with  his  relatives ;  that  he  (Inskip)  had  en- 
joyed his  utmost  confidence  and  intimacy,  and  he  had  left 
him  the  management,  to  a  great  extent,  of  his  pecuniary 
affairs.  Under  these  circumstances  he  submitted  the 
testator  had  forgiven  him  the  sum  of  1500/.,  which  he 
had  advanced,  or,  at  all  events,  that  he  was  not  liable  for 
more  than  1500/.  Together  with  the  testator's  will,  a  letter 
was  found  of  even  date  with  the  will  addressed  to  his 
executors,  which  specified  as  part  of  his  assets  2000/. 
secured  by  bond  of  Thomas  Inskip. 

The  testator's  cash-book  was  given  in  evidence,  which 
showed  entries  of  payment  of  two  sums  to  Inskip  of  500^ 
That  book  also  contained  payments  by  Inskip  of  in- 
terest on  2000/.  every  half-year,  thus — **  To  half-year's 
interest  on  2000/.,  50/."  The  last  entry  was  dated  the 
2nd  April,  1860,  a  short  time  before  the  testator's  date 
for  payment  of  the  interest  on  2000/. 
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statement. 


Mr.  Malins  and  Mr.  Woodroffcy  for  the  plaintiffs,  sub- 
mitted that  by  the  ordinary  rule  of  law,  an  obligation 
under  seal  could  not  be  cancelled  by  a  mere  verbal 
arrangement  such  as  was  alleged,  even  if  it  were 
proved. 
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The  Vice-Chancellor. — Having  regard  to  the 
confidential  relation  between  the  testator  and  the 
obligor^  according  to  Mr.  Inskip'd  own  statement,  it 
rests  with  him  to  show  the  validity  of  his  claim. 

Mr.  Bacon  and  Mr.  Karslakey  for  Insklp.  It  eoold 
not  be  denied  that  the  testator  had  the  right  to  deal  with 
his  propertj  as  he  pleased;  he  had  quarrelled  with  his 
relatives^  and  was  on  terms  of  great  intimacj  with  Mr. 
Inskip.  Suppose  the  testator  had  put  the  bcmd  in  the 
fire  as  he  threatened  to  do,  could  it  be  disputed  but  that 
in  that  case  the  debt  would  be  released.  But  he  did 
what  was  equivalent,  he  discharged  the  bond  by  iippomt- 
ing  Inskip  his  executor.  In  Sir  John  Needham^s  Caie 
(a),  it  was  held,  that  if  the  obligee  made  the  obligor 
his  executor,  it  operated  as  a  release  of  the  debt,  because 
it  was  the  act  of  the  obligee  himself.  In  CKeetham  v. 
Ward  {b)y  it  was  laid  down  that  if  the  obligee  of  a  joint 
and  several  bond  made  one  of  two  obligors,  his  executor 
with  others,  the  bond  was  discharged  as  to  both.  It  was 
mibmitted,  therefore^  that  the  certificate  was  right 

The  Vice-Chancellok  : — 

It  seems  to  me  that  Mr.  Inskip  remained,  lUid  still 
f etnains,  a  debtor  to  the  testator's  estate  in  the  whole 
amount  of  this  bond.  The  case  which  he  attempts  to  Mt 
up  is,  first  that,  although  the  bond  Is  ibt  the  sma  of 
S0002r,  he  never  received  more  than  1500/. ;  nay  more, 
that  ho  executed  the  bond  a  week  before  he  had  tecefved 
a  single  farthing.  That  is  a  very  singular  stoty,  but  he 
has  sworn  to  it.  The  story  is  certainly  materially  con- 
tradicted by  the  entries  not  only  of  the  testiitor  Mmxi  of 
Mr.  Inskip  himileE  During  the  nionth  tiext  peeking 
the  testator's  death,  Mr.  Indkip,  in  that  i^Iatioil  of  ttn- 


(a)  8  Coke  136,  3rd  resolution.         {jb)  1  Bos.  k  Pull.  63a 
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bounded  confidence  iil  trhlch  he  ^as  to  tbe  testatof^ 
recording  transactions  of  the  testator  ad  to  his  money  tirsKip's 
matters^  records  in  the  testator's  book  that  he  had  paid  In  '^^'^  ^' 
cash  to  the  testator  the  Interest  tpon  the  Irhole  Bum  of  •^«m^«**- 
iOOOL  as  due  to  the  testator  updn  his  oiHi  bodd.  So 
btrong  h  piece  of  erideliee^  under  his  oWil  handwrltil^,  is 
iiot  easily  to  be  got  rid  of^  and,  in  my  opiilion,  Ih  this 
case  it  has  not  been  got  rid  of  at  all.  The  state  of  affairs 
as  to  the  bond^  therefore,  tip  t6  that  last  entry  in  the 
halidwriting  of  Inskip,  whi<ih  is  dated  the  2tid  April, 
1860,  reniores  all  doubt  on  my  Inind  as  to  the  fkct,  thilt 
on  that  day,  as  recorded  by  himself,  he  owed  the  testator 
SOOOH  on  the  bond  which  is  found  in  the  testator's 
^repository.  The  next  part  of  the  case  is,  his  attempt 
tb  fthoW  that,  at  tin  interview  between  himself  and 
ihe  testator  on  the  4th  April,  what  passed  aitionnts  to  a 
fkleB86  of  all  the  obllgiition  and  debt  Which  improved  by 
the  bohd.  The  argument  on  this  part  of  the  case,  so  far 
as  it  refers  to  the  legill  doctrine  of  the  extinguishing  of  a 
debt  by  the  appointment  of  the  debtor  to  be  an  executor, 
has  Ho  applicatiott  to  the  present  case.  I'hat  doctrine 
never  prevailed  in  equity,  and  is  subject  to  great  modifi- 
cation at  law.  In  the  present  case,  if  it  were  necessary 
to  consider  the  doctrine,  it  would  appear  that^  contetnix)- 
raneottsly  with  the  will  which  appoints  the  debtor 
executor,  the  testator,  by  a  written  declaration  and 
letter  of  direction  to  his  executors,  declared  that  part 
of  his  estate.  Which  they  were  to  administer,  consisted  of 
this  very  bond  by  which  the  debt  was  secured  to  his 
^tate  fit>m  one  of  his  executors,  and  under  the  bond  of 
that  executor.  It  is  needless  to  consider  the  legal 
doctrin6,  becaUs6  ill  this  Court  the  appointtnent  of  the 
iihiiit  to  be  to  itecutor  is  6f  ii6  effect  as  6tidehce  of  the 
eittinction  of  the  obligatidii.  l^hell,  on  ^hat  grbiind  is  it 
s&id  that  this  debt,  hf  specialty  under  tb6  hftlid  and  seal 
of  Inskip,  thd  executor,  bos  bet^ii  f ele^ts^d  ?    Upon  a 
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conversation  of  the  most  extraordinary  kind^  at  an  inter- 
view where  the  conduct  of  the  testator,  as  described  by 
Mr.   Inskip,  was  hardly  that  of  a  rational  man.     It  is 
needless  to  go  into  the  particulars  of  the  interview,  from 
the  gross  absurdity  of  what  is  said  to  have  passed* 
It  is  enough  to  say  that^  taking  the   view  most  fa- 
vourable to  Mr.   Inskip,   the  testator  left   the    trans- 
action in  this  state — that  he  did  not  deliver    up    the 
bond  which  is  said  to  have  been  released ;  that  he  said  he 
would  not  then  deliver  it  up,  but  would  deliver  it  up  at 
a  Aiture  time,  which  never  occurred ;  and  that  the  whole 
transaction,  as  to  anything  in  the  shape  of  a  release  of 
the  obligation,  amounted  to  no  more  than  to  an  expression 
by  words  of  an  intention  of  bounty,  and  an  intention  to 
deliver  up  the  bond  which  constituted  the  obligation, 
which  intention  never  was  fulfilled.     An  act  of  bounty 
left  so  incomplete  could  hardly  prevail  under  any  circum- 
stances.    But  considering  that  this  was  the  case  of  a 
debtor  to  the  testator,   where  the  debtor  was  in  the 
position,  as  he  describes  it,  of  one  possessing  the  un- 
bounded confidence  of  the  testator,  and  conducting  all 
his  transactions,  and  where  all  that  it  is  insisted  on  was, 
that  a  release  took  place  at  this  private  interview,  it  is 
quite  plain,  on  the  doctrines  of  this  Court,  that  even  if 
much  more  had  taken  place,  it  would  have  been  difficult 
to  show  that  any  bounty,  obtained  under  such  circum- 
stances, could  be  maintained  as  a  valid  gifit.     I  have  great 
difficulty  in  allowing  Mr.  Inskip  his  costs,  because  in  the 
present  case  the  claim  of  Mr.  Inskip  is  made  by  him  in 
the  suit  for  the  administration  of  the  estate,  and  an  ac- 
count of  that  estate  of  which  he  is  trustee,  and  in  a  suit 
in  which  he  is  a  defendant,  and  the  question  as  to  the 
validity  of  the  transaction  is  a  question  in  the   cause. 
The  inquiry  was  directed  by  an  order  in  the  cause,  and 
as  that  order  was  obtained  for  the  benefit  of  Mr.  Inskip, 
to  enable  him  to  maintain  his  case  if  he  could;  therefore. 
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he  must  pay  the  costs  of  the  inquiry,  and  of  so  much  of 
the  motion  as  related  to  his  claim  in  respect  of  the  bond. 
He  must  also  pay  into  court  the  sum  of  2000/.,  with 
interest  at  51  per  cent,  from  the  Ist  of  April,  1860, 
within  three  months. 
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INSKIFS  CASE  (2)  (a). 

XHE  next  claim  was  for  362/.  6s,  3e/.,  which  Mr.  Inskip 
elumed  to  have  allowed  on  the  ground  that  under  the 
testator's  direction  he  had  purchased  a  plot  of  ground  as 
the  site  for  a  school.  The  chief  clerk  allowed  the  claim, 
and  this  was  an  appeal  against  that  part  of  the  certificate. 
Mr.  Inskip,  by  his  answer  in  Humpage  v.  Inskipy 
alleged  that  in  1859  the  testator,  through  him,  had  given 
the  sum  of  ZQQOh  towards  the  building  of  a  new  church 
to  be  called  St.  Luke's,  in  the  parish  of  Bedminster, 
Bristol ;  of  this  sum  2000/.  was  paid  about  the  27th  of 
July,  and  1000/.  about  the  26th  of  October  in  the  same 
year.  He  alleged  that  it  was  intended  there  should  be 
schoolrooms  beneath  the  new  church,  and  that  it  was 
subsequently  found  that  Government  could  not  grant 
any  money  for  schools  so  situated.  Under  these  circum- 
stances the  testator,  shortly  before  his  death,  directed 
Mr.  Inskip  to  look  out  for  a  new  piece  of  ground,  and  in 
the  beginning  of  May  last  he  (Inskip),  in  his  own  name, 
but  on  the  testator's  behalf,  entered  into  an  agreement  to 
purchase  a  piece  of  ground  for  300/.  That  he  submitted 
the  contract  for  such  purchase  to  the  testator,  and  the 
testator  approved  of  it,  and  that  he  (Inskip),  signed  it  in 
the  testator's  presence.      The  testator  died  before  the 


An  executor  by 
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direction  hav- 
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chase of  a 
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exeentioii  of  the  contejrance,  wWch  took  plAce  in  JuM, 
1860^  ftnd  that  he^  (Inskip),  had^  since  the  test^tor^s  de^th, 
been  forced  to  pay  the  said  ptirohase-monej  of  300/. 
He  said  that  he  entered  into  the  eontrtet  merely  as  agent 
for  the  testator^  and  that  the  vendors  Of  the  land;  theit 
solicitor  and  surveyors,  were,  from  the  commencement  of 
the  negotiation,  informed  of  the  fact  that  he  was  acting 
in  the  matter  only  as  the  agent  of  the  testator.  He  said 
further  that  he  had  also  executed  a  deed  whereby  he  had 
covenanted  with  the  said  Messrs.  Wise  that  parochial 
schools  in  connection  with  the  new  church  should  be 
erected  on  the  said  piece  of  ground  within  twelve  ifitartlis 
from  June,  1860^  and  that  no  other  buildings  should  be 
erected  thereon. 

The  contract  referred  to  above  was  not  produeedi 

Mr«  Wise  deposed,  that  a  negotiation  was  going  on 
between  him  and  Mr.  Inskip  for  the  purohas^  of  the  l4nd 
up  to  April,  1860j  when  Mr.  Inskip  agreed  to  purehtee  tka 
ground  for  300/.  and  to  pay  all  costs  of  and  inoideiit 
to  the  preparation  of  the  deeds,  and  a  &ir  pfoportioii 
towards  making  roads  and  sewers  in  or  upon  the  aJod 
land,  and  keeping  the  same  in  repair, 

Mr.  Barker,  solicitor,  also  deposed  to  the  contract,  and 
that  the  deed  of  conveyance  was  executed  by  the  vendors 
and  Mr.  Inskip  on  the  5th  June  1860.  Mr.  Inskip  at 
the  same  time  paid  the  purchase-money,  and  also  his 
(Mr.  Barker's)  bill,  amounting  to  22/.  15^4  On  the  27th 
September,  1860,  Mr.  Inskip  paid  to  Mr.  Wise  a  sum  of 
31/.  17«.  as  the  proportionate  part  of  the  expense  of 
making  a  culvert  in  the  said  piece  of  ground. 

Mr.  Inskip,  on  cross-examination,  stated  he  waft  in- 
formed that  he  was  bound  to  complete  the  contraet»  and 
referred  to  the  following  letters  in  snppeit  of  that  vmwa 


"To  —  Inskip,  Esq.     23rd  August,  1859,  Albion 
Chambers,   Bristol     Dear   Sir,  «^  My  clients,   Messrs. 
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Thom«6  and  George  Wise,  infonn  me  thej  have  offered 
to  70U  for  300/.,  a  quarter  of  an  acre  of  their  building 
land  in  Weane  Mead,  Bedminster,  for  a  school.  The 
title  is  a  perfectly  good  one,  and  thej  were  kind  enough 
to  tuggest  my  preparing  the  oonT^yanee  for  15/.,  which  I 
■hall  feel  mueh  pleasure  in  doang.  Will  you  have  the 
geodneas  to  tell  me  if  you  accept  their  ofier  ?  I  am,  dear 
Sir,  yours  obediently^  T.  Babkeb." 


m 

1861. 

Il(SKXP*9 

Case  (-i). 
Statcm6fit. 


«'  To  Mr.  Wise,  Bristol,  19th  December,  1859.  Dear 
Bir^ — May  I  beg  the  fiivotir  ol  your  considering  again  the 
price  I  offered  of  dOO/.,  for  the  land  I  hare  been  in  treaty 
fiir,  and  if  you  really  cannot  and  will  not  accept  that  sum, 
the  1 5/.  difference  must  be  thrown  upon  the  funds.  Your 
reply  will  oblige,  yours  truly,  E.  T.  Ikskip.'' 

"  Bristol,  14th  May,  I860,  Dear  Sir,— Wise  to  your- 
self. I  shall  be  obliged  by  your  returning  the  draft 
herein,  as  my  clients  seem  to  feel  that  I  am  to  blame  for 
the  delay.    Yours  obediently^  T«  Babkeb." 

Mr4  Inskip  further  said,  that  the  reason  why  the  con- 
veyance was  not  executed  until  so  long  after  the  agree- 
ment was,  that  he  and  the  testator  were  negotiating  for  a 
reduction  of  price ;  the  testator  wanted  to  get  the  land 
for  100/.,  and  he  objected  to  the  price  asked  as  being  too 
much,  but  finding  they  would  not  sell  for  less,  he  agreed 
to  give  it. 


Mr.  MalinSy  and  Mr.  Woodroffcy  for  the  plaintiffs,  sub- 
mitted there  was  no  contract  binding  at  the  testator's  death, 
and  that  Mr.  Inskip  had  purchased  on  his  own  account. 


ArgumenU 


Mr.  Bacon  and  Mr.  Karslakcy  for  Inskip,  submitted 
it  was  gross  bad  faith  to  leave  Mr.  Inskip  to  fulfil  the 
contract  which  he  had  entered  into  by  the  testators  direc- 
tions, at  the  same  time  the  land  was  worth  the  money. 
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Judgment* 


and  it  was  immaterial  whether  Mr.  Inskip  kept  it  or 
not^  provided  the  question  was  settled. 

The  Vice-Chancbllor  : — 

The  question  is^  whether  the  money  paid  by  Mr. 
Inskip  was  the  testator's  money,  and  I  am  of  opinion 
that  not  a  farthing  of  it  was.  There  is  no  evidence  of 
agency — there  is  no  evidence  of  contract  binding  the 
testator.  If  there  was  no  agency  there  could  be  no 
contract.  K  there  was  an  imperfect  contract  binding  the 
testator's  assets  at  his  decease,  then  Mr.  Inskip  would  be 
entitled  to  stand  as  a  creditor ;  but  there  is  no  evidence 
of  any  contract  existing  at  the  time  of  the  testator's  death 
by  which  the  testator  can  be  considered  as  bound.  That 
being  so,  the  certificate  is  wrong  in  declaring  Mr.  Inskip 
to  be  a  creditor  for  a  sum  of  money  which  was  paid  by 
himself  as  his  own  money  for  land,  conveyed  to  himself, 
and  conveyed,  as  1  am  bound  to  hold,  not  under  any  con- 
tract made  by  the  testator,  or  with  the  testator's  authority. 
The  certificate,  therefore,  must  be  varied,  but  I  cannot 
make  Mr.  Inskip  pay  the  costs  of  this  part  of  the  motion, 
for  it  is  a  very  difiScult  case. 
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FABRALL  v.  DAVENPORT.  ^^ 

X  HIS  was  a  bill  for  specific  performance  of  an  agree-  Posaessionand 
ment  to  grant  a  lease  of  a  farm  at  Tilston  Feamall.  ^*Pf,^^%^  of 
The  bill  alleged  that  at  and  immediately  prior  to  the  » p««>l  agree- 

^       °    ,      J  •  L     j-«x  J   •  ment  to  grant 

agreement  the  land  was  in  a  roughs  dirty^  and  impo-  a  lease  of  a 
verished  state^  and  not  worth  1/1  an  acre  to  a  yearly  sufficient  to 
tenant,  and  had  previously  been  let  for  140/.  entitle  the 

^  r  J  ^  tenant  to  a 

That  in  January,  1858,  the  defendant  wished  to  let  lease,  although 
the  farm  to  the  plaintiff,  and  in  order  to  come  to  some  wiuideid^^" 
agreement,  on  the  12th  January,  1858,  called  on  the  ^|j®**^*°" 
plaintiff,  and  proposed  to  him  to  take  a  lease  of  the  farm 
at  200/.  per  annum.  At  the  time  when  the  defendant 
made  such  proposal,  and  during  the  conversation  that 
followed,  there  were  present  the  plaintiff,  his  wife,  and 
son,  Thomas  Farrall,  William  Speed,  the  defendant,  and 
Thomas  Teesdale.  Considerable  discussion  arose  between 
the  plaintiff  and  the  defendant  on  the  proposal  of  the 
defendant,  the  plaintiff  pressing  to  have  a  lease  for 
twenty-one  years,  and  the  defendant  seeking  to  limit  it 
to  fourteen  years.  It  was  at  length  agreed  between  the 
plaintiff  and  the  defendant,  in  the  presence  of  the  parties 
aforesaid,  that  the  defendant  should  grant  to  the  plaintiff 
a  lease  of  the  farm  for  fourteen  years,  from  the  2nd 
February,  1858,  at  the  rent  of  200/.  a  year.  After 
the  said  agreement,  some  further  conversation  took  place 
in  the  presence  of  the  aforesaid  parties,  as  to  by  whom 
the  intended  lease  should  be  prepared,  and  it  was  then 
agreed  that  the  same  should  be  prepared  by  the  defen- 
dant's solicitor. 

Immediately  after  the  said  agreement  was  entered  into 
and  in  part  performance  thereof,  the  plaintiff,  with  the 
full  knowledge  and  consent  of  the  defendant,  took  pos- 
session of  the  farm,  and  set  a  large  number  of  men  to 
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}^^\       work  thereon,  and  proceeded  to  stock  up  the  old  hedges, 

Fabkaxa     fill  up  the  pitholes,  and  drain  the  land,  and  straighten  the 

BATxirVoBT.   fences,  and  plant  WW  quickiets*    ThQ  plaintiff  purchased 

^  T^        a  great  quantity  of  Chester  manure  and  bone  manure, 

and  purchased  all  the  draining  tUes  necessary  for  the  said 

drainage  of  tba  land  at  his  own  expense,  and  drained^  at 

lijig  own  §xpens^,  eyery  acre  of  the  said  limd  that  required 

draining^,  and  cleaned  and  manured  with  boQe  manure 

large  quanties  of  th^  said  land,  and  laid  the  seme  down 

on  permanent  pasture. 

A  fe^  days  after  the  plaintiff  had  teken  po^essioi^  of 
the  said  faro^  the  defendant  peme  oyer  to  the  &Pn  W 
conipany  with  the  said  William  Speed  fpr  the  purpoee  of 
i^arking  suoh  of  the  trees  in  the  hedges  as  ^e  plaintiff  was 
to  cut  dowQ,  ^nd  on  that  oqci^ion  the  defcAdmt,  iu  the 
presence  of  William  Speed,  expressed  his  approval  of  what 
he,  plaintiff,  w^  doing,  and  said  he  wes  getting  on  won- 
derfully*  The  defendaiit  was  ii)  the  frequent  habit  of 
going  over  the  wi  farm  for  the  purpose  of  shooting,  and 
he  thep  saw  the  plaintiff,  and  spoke  to  him  of  the  great 
improvements  he  was  making ;  and  the  plaintiff^  on 
such  occasions,  continually  asked  the  defendant  to  get 
the  promised  lease  ready,  i^nd  the  defendant  sfud  he 
would  see  his  solicitor  and  have  it  done* 

The  plaintiff,  in  Airther  part  performance  of  the  siud 
egreement,  duly  paid  to  the  defendant,  and  the  defendant, 
in  part  performance  of  the  said  agreement,  received,  the 
first  and  aeoond  half-year's  rent  of  the  said  fiirm^  at  the 
rate  of  900f.  per  annum,  under  the  aforesaid  agreement  i 
and  when  the  third  half-year's  rent  became  due  the 
plaintiffi  being  very  dissatisfied  ^t  not  having  received 
his  said  lease  as  agreed  upon,  sent  a  message  to  the 
defendant  by  the  sud  Thomas  Teesdale,  to  the  effect  that 
the  plaintiff  would  not  pay  the  defendant  his  rent  unlees 
he  gave  him  the  lease  according  to  his  promise,  and  the 
said  Thomaa  Teesdale  on  that  oecf^ion  returned  tp  th^ 
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plaintiff,  stating  that  the  defendant,  in  answer  to  such  jpw^ 
message,  had  said  that  he,  the  plaintiff,  ''must  malre  Farbali. 
himself  content ;  it  was  all  right ;  that  he  had  been  with  BiTSKPont. 
Mr.  Parry  Jones  and  made  his  will,  and  left  the  farm  .statwima, 
for  the  plaintiff  and  Mrs.  Farrall,  and  the  plaintiff's  son 
Tom,  for  the  term  out,"  The  plaintiff  was,  however, 
slall  dissatisfied  with  the  said  message,  and  the  plaintiff 
thereupon  sent  his  wife  to  the  defendant  with  the  third 
hal&year's  rent,  and  on  the  plaintiff^s  wife  seeing  the 
defendant  on  that  occasion,  she  said  to  him,  ''Mr.  Daven- 
port, we  have  let  the  rent  slip  a  little  past  the  time,  but 
you  know  the  reason ;  it  is  on  account  of  the  lease ;  life 
is  very  uncertfdn,  and  we  have  been  very  uneasy  about 
if  And  thereupon  the  defendant  pointed  to  a  drawer 
and  said,  '^  It  is  in  that  drawer,  and  wants  a  little  altera- 
tion, which  I  will  get  done  and  bring  it."  The  plaintiff's 
wife  then  said  to  the  defendant,  "  Will  you  bring  it  up 
soon  ?*  And  the  defendant  then  said,  "  I'll  come  some 
day  myself  soon."  And  the  plaintiff's  wife  then  stud  to 
the  defendant,  "  Come  next  week  if  you  please."  And 
the  defendant  replied,  "I'll  come  soon."  And  the  plaintiff's 
wife  then  said  to  the  defendant,  *'  I  shall  now  be  a  deal 
more  satisfied,  and  take  your  word  as  a  gentleman,  Mr. 
Davenport."  And  the  plaintiff's  wife  then  paid  to  the 
defendant  the  said  third  half-year's  rent. 

The  bill  alleged  that,  notwithstanding  the  promises  of 
the  defendant,  he  did  not  send  the  plaintiff  the  lease  and 
draft  of  a  lease ;  and  on  the  fourth  half-year's  rent,  under 
the  agreement,  becoming  due,  the  plaintiff  went  to  the 
defendant,  and  told  him  that  it  was  very  unhandsome  of 
him  that  he  had  not  given  him  the  lease  according  to  his 
promise,  and  that  he  might  as  well  have  robbed  him  of 
lOOOi!.  as  not  give  him  the  lease,  and  angry  words  then 
ensued  between  the  plaintiff  and  the  defendant  in  refe- 
rence to  the  defendant  not  having  brought  or  sent  the 
said  lease* 
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In  the  latter  part  of  July,  1860,  the  defendant  sent  to 
the  plaintiff,  by  William  Speed,  an  agreement,  which 
William  Speed  siud  the  defendant  required  the  plaintiff 
to  sign,  and  which  he  was  to  bring  back.  The  agreement 
contained  the  following  stipulation : — 

'^  An  agreement  made  this  day  of  July,  1860, 

between  Edward  Davenport,  of  the  Oaklands,  in  the 
county  of  Chester,  gentleman  (landlord),  his  heirs  and 
assigns,  on  the  one  part ;  and  John  FarraU,  of  the  town- 
ship of  Tilston  Feamall,  in  the  county  of  Chester 
(tenant),  on  the  other  part.  First,  the  said  Edward 
Davenport  doth  hereby  agree  to  let,  and  the  said  John 
Farrall  to  hire,  all  that  messuage,  or  tenement  and 
farm,  with  houses,  outhouses,  buildings,  gardens,  lands, 
hereditaments,  and  appurtenances  thereto  belonging, 
situate  in  the  township  of  Tilston  Feamall  aforesaid ;  all 
of  which  lands  contain,  by  admeasurement,  100  statute 
acres,  or  thereabouts,  be  the  same  more  or  less,  for  the 
term  of  one  year,  commencing  the  2nd  day  of  February 
last,  and  so  on,  from  year  to  year,  until  the  same  shall 
be  determined,  by  six  months  notice  prior  to  the  2nd 
February,  given  in  any  year  by  either  party.  Yielding 
and  paying  yearly  unto  the  said  Edward  Davenport,  his 
heirs  or  assigns,  the  rent  or  sum  of  200/.  of  lawful  money 
as  used  in  Great  Britain,  by  four  equal  quarterly  pay- 
ments in  the  year,  namely,  on  the  25th  March,  the  24th 
June,  the  29th  September,  and  the  21st  December, 
which  quarterly  payments  shall  be  considered  as  due  and 
payable  in  advance ;  and  if  not  then  and  so  paid,  shall 
and  may  be  recoverable,  aa  well  by  distress  in  the  usual 
manner  as  by  action  at  law." 

The  said  agreement  contained  stringent  provisions, 
giving  the  exclusive  right  of  shooting  and  fishing  to  the 
lessor;  that  the  tenant  should  preserve  the  game  and 
keep  a  dog  for  the  use  of  the  lessor,  and  as  to  the 
mode  of  farming.     There  was  also  a  provision  that  if  the 
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tenant  should  *^  make  default  in  the  performance  of  any       }^' 
of  these  agreements  it  should  be  lawful  for  the  lessor  to     Faxkall 
enter  and  evict  on  payment  of  a  proper  sum  for  the  value  d^tbiipokt. 
of  crops^  &c.,  over  and  above  the  rent.  •  „^*; —   . 

The  plaintiff  revised  to  execute  this  agreement  as  not 
being  in  accordance  with  the  verbal  agreement  made  on 
the  12th  January,  1860.  In  August,  I860,  the  plaintiff 
was  served  with  a  notice  to  quit  on  the  2nd  February, 
1861,  as  if  he  had  been  a  yearly  tenant. 

The  bill  alleged  that  the  plaintiff,  at  the  time  he  was 
served  with  such  notice,  had  expended  more  than  lOOOiL 
on  the  farm,  and  thereby  rendered  it  of  the  annual  value 
of  250/.,  and  that  the  improvements  were  of  such  a  nature 
as  was  not  customary  for  yearly  tenants  to  do. 

The  bill  alleged  that  on  the  31st  August,  1860,  he  saw 
the  defendant,  who  said,  ''  Well,  if  you  sign  that  agree- 
ment we'll  be  all  right"  When  the  plaintiff  replied,  **  I 
shall  never  do  that  after  you  promised  me  a  lease."  The 
defendant  then,  for  the  first  time,  denied  that  he  had  ever 
entered  into  an  agreement  to  grant  a  lease  of  the  farm, 
and  said  it  should  be  settled  by  law.  The  bill  alleged 
that  the  defendant  intended  to  eject  the  plaintiff. 

The  defendant,  by  his  answer,  alleged  that,  in  Novem- 
ber, 1857,  he  recovered  possession  of  the  lands  in  question. 
He  deemed  that  the  plaintiff  was  a  practical  farmer,  but 
had  been  first  a  servant  in  the  family  of  the  Rev.  J. 
Martin,  of  Banbury,  where  his  employment  was  the  care 
of  a  horse,  cow,  and  garden ;  that  he  afterwards  became 
a  publican  and  dealer  in  horses,  and  ultimately  tenant  of 
a  grazing  farm  of  thirty  acres. 

He  alleged  that,  in  November,  1857,  the  plaintiff  caused 
William  Speed  the  younger  to  come  to  his  house,  re- 
questing him  to  let  the  plaintiff  have  the  farm,  when 
he  directed  the  said  William  Speed  to  inform  the  plaintiff 
that  he  would  let  him  have  the  farm  on  the  same  terms 
as  a  person  named  Buckley,  who  had  negotiated  for  the 
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x^^        farm ;  tjie  lermB  were  the  eame  aa  those  of  a  Mr.  Tolle- 
VAMMkhL     mache,  a  krge  landowner  in  the  neighbourhood.     The 
BATBiiVoaT*  ^^^^^^  denied  the  verbal  agreement  alleged  in  the  bill  to 
have  taken  place  on  the  12th  JanQary^  I86O5  and  de- 
murred generally  to  the  case  made  by  the  bilL 


Stai^mint 


Mr.  Matins  and  Mr.  MartindaU^  for  the  phunti£f;  con* 
tended  that  on  the  evidence  it  waB  dear  diat  there  was  a 
final  agreement  for  a  lease,  on  the  faith  of  which  the 
plaintiff  had  taken  possession  of  the  farm  and  expended 
large  sums  of  money  on  imporovements.  It  was  sab* 
mitted  that  the  possession  with  expenditure  took  the  case 
out  of  the  Statute  of  Frauds. 


Mr.  Bacon  and  Mr.  E,  B.  Turner,  for  the  defendant, 
contended  that  the  evidence  of  the  {didntiff  &iled  to  show 
the  agreement  contended  for  by  the  plaintiff,  and  the 
defendant's  evidence  completely  disproved  it.  The  case 
as  to  the  possession  and  expenditure  was  that  they  were 
referable  to  the  lease  which  the  defendant  was  willing  to 
grant.  It  was  submitted,  therefore,  that  the  plaintiff's 
case  failed. 

Judgmmt.]     Xhe  ViOE-ChaNCELLOR  : — 

The  first  question  is,  whether  tibere  is  evidence  of  a 
parol  agreement  by  the  defendant  to  grant  a  lease  for 
fourteen  years  at  a  rent  of  200/.  per  annum  sufficient 
to  enable  the  Court  to  decree  specific  performance. 
There  is  considerable  conflict  in  the  evidence,  but,  look-^ 
ing  at  the  whole,  and  especially  at  the  evidence  of  three 
persons,  and  contrasting  it  with  the  evidence  of  the 
defendant  and  Mr.  Teesdale  on  his  behalf,  I  can  come 
to  no  other  conclusion  than  that  before  the  plaintiff 
took  possession  of  the  farm  the  defendant  agreed  to 
griAt  him  a  lease  for  fourteen  years  at  a  rent  of 
200/.    per    annum.      The  inconsistency  of  the  ^tate^ 
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m^nts  made    by    the    defendant   tends   to   this   oon«       ylS^ll, 
elusion^  pabrali 

Upon  the  defendant's  second  statement^  in  the  ninth  patekfobt. 
pantgniph  of  his  affidavit^  it  is  clear  thikt  in  Jannary  jnibratimf. 
there  was  a  meeting,  at  which  the  four  pei^ons  men^ 
tioned  by  the  plaintiff  wete  jHresent^  and  at  tiiat  meeting, 
or  on  thAt  oociudon,  whether  in  the  presence  oi  the  four 
pereottB  or  n0t5  the  terms  on  which  the  plaintiff  was  to 
become  the  tenant  of  the  fitfm  were  mentioned.  This 
the  defendant  in  his  affidarit  admits,  thongh  he  cBd  not 
admit  it  in  his  Answer.  But  further,  I  find  that  the  four 
persons  present  on  this  occasion^  who  the  defendant 
swears  were  in  the  house  at  the  time,  but,  as  he  says,  out 
of  heAring,  clearly  and  distinctly  swear  that  they  heard 
the  defendant  agree  to  grant  a  le^e  of  the  fknu  to  the 
plaintiff  at  a  rent  of  200/.  a  year^  It  is  impossible 
not  to  be  struck  with  the  affldftvit  of  Mr.  Teesdale, 
becau8e5  being  made  in  support  of  l3ie  defendant's 
case^  he  goes  as  far  as  the  evidence  of  the  defendant 
will  permit,  to  Affifrm  the  statement  mAde,  not  in  the 
defendant's  answer,  but  in  the  aflidayit  which  describes 
the  meeting  in  the  house  in  the  month  of  January.  The 
great  object  fbr  the  defendant  to  prove  as  to  this  meeting 
would  hsrve  been  that  the  four  persons  were  present  in 
the  plaintiff^s  house,  aUd  that  it  was  the  plaintiff's  wife 
who  Asked  for  the  lease  for  fourteen  years,  and  that  the 
defendant  reftised  to  grant  it.  But  the  real  question  was, 
as  to  the  time  when  the  pontiff's  wife  asked  for  a 
lease.  And  the  time  wh^n  the  defendant  refhsed  it>  because 
aU  parties  Are  agreed  as  to  what  took  plAce  at  the  subse- 
quent time.  The  time^  then,  being  the  gteAi  question, 
what  do^  Mr;  TeebdAle  say  ?  He  soyd,  "  I  very  well 
jfecollect  tibe  fi^o wing  circumstance,  that  on  one  occasion, 
but  when  in  particular  I  cannot  say  further  than  that  it 
was  After  the  plaintiff  had  possession  of  the  bouse."  He 
does  net  sWeAT  that  it  wad  in  tiie  yeAr  1S58,  but  simply 
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1861.         after  the  plaintiff  had  possession  of  the  fium.     K  he  had 

Farball      said  it  was  on  the  16th  January,  I  should  then  have  had 

Batbvport.   ^  contrast  what  he  and  the  defendant  swear  took  pkce 

at  that  time  with  the  evidence  of  the  plaintiff,  his  wife 
and  son,  and  Mr.  Speed.  But  the  evidence  of  Mr. 
Speed  seems]  to  me  decisive ;  first,  because  he  is  a  dis- 
interested witness,  and  also  because  I  cannot  rely  on  the 
evidence  of  the  defendant,  who,  in  his  answer,  ignored 
this  meeting  of  January,  1858,  altogether. 

The  case  made  by  the  defendant  is  wholly  uncon- 
nected with  the  meeting  at  the  house  of  the  plaintiff. 
He  says  that  Speed  came  to  him  on  behalf  of  the  plain- 
tiff, when  he  informed  him  the  plaintiff  might  be  a  tenant 
on  one  of  Mr.  Tollemache's  agreements.  With  regard 
to  the  meeting^of  the  12th  January,  1858,  he  says,  ^^  I 
do  not  know,  and  cannot  set  forth  as  to  my  belief  or 
otherwise^  whether  I  did  on  the  12th  January,  1858,  or 
on  any  other  day  previous  to  the  17th  January,  1858, 
call  on  the  plaintiff,  or,  if  I  did  call^  why  I  did  so  call.'' 
Neither  does  he  in  his  answer  state  \fhat  he  subsequently 
stated  in  his  affidavit  of  the  meeting,  which  he  alleges 
took  place  on  the  16th,  17th,  or  18th  January,  1858, 
when  the  plaintiff,  he  alleges,  took  him  into  a  private 
room,  being  then  in  possession  of  the  farm,  and  said  he 
would  be  satisfied  with  Tollemache's  agreement.  On 
the  whole  there  is  not  that  uniformity  and  consistency 
of  statement  on  the  part  of  the  defendant  himself,  nor 
sufficient  corroboration  of  his  statement,  to  enable  the 
Court  to  say,  on  the  weight  of  the  evidence,  that  the 
plaintiff  has  not  proved  his  agreement  for  a  lease  for 
fourteen  years  at  a  rent  of  200/.  per  annum. 

Then  it  is  said  that  this  is  a  case  in  which  the  acts  of 
part  performance — the  expenditure  of  money  on    the 
fiiith  of  the  agreement  alleged  by  the  plaintiff — ^may  all 
be  referred  to  the  agreement  admitted  by  the  defendant 
But  I  cannot  find  upon  the  defendant's  statement  any 
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admission  of  any  agreement  before  the  possession  at  all,       ^^' 
His   story  in   his    answer — in  the  fourth  page   of  his      Farrall 

mm 

printed  answer — ^is  *^  That  in  Noyember,  1857,"  which   davbkport. 
was  when  William  Speed  the  younger  came,  and  Speed     j^JII^ 
proposed  on  behalf  of  the  plaintiff  that  the  plaintiff  should 
be  tenant  and  occupier.       That  is  not  a  statement  of 
an  agreement  at  all,  and  the  amended  statement  in  his 
affidavit,  which  brings  it  down  to  January,  and  according 
to  him  to  the  time  when  the  plaintiff  was  in  possession, 
has  nothing  to  do  with  the  evidence  in  this  case,  and  is 
no  statement  of  an  agreement  to  which  the  acts  of  part 
performance  can  be  referred.     The  evidence  is  clear  upon 
this^  that  immediately  after  the  agreement,  whatever  be 
the  date  (and  I  have  no  doubt  as  to  the  time),  the  plain- 
tiff^s  expenditure  began,  and  it  did  not  begin  after  that 
alleged  interview  8i)oken  to  by  the  defendant  in  his  affi- 
davit  and  not  in  his  answer,  if  that  were  the  same 
interview  (which  does  not  appear)  as  to  which,  Mr. 
Teeadale  is  speaking.      Therefore  the  case  is  one  in 
which  there  is  clear  proof  of  a  parol  agreement  for  a 
lease  of  fourteen  years  at  a  rent  of  200/.,  and  immediately 
thereupon  and  upon  the  faith  of  that  agreement  there 
was  expenditure  by  the  plaintiff,  which  brings  the  case 
within  that  principle   of  the  Court,  now  so  well  esta- 
blished, that  if  the  agreement  be  by  parol,  and  therefore 
insufficient  according  to  the  Statute  of  Frauds,  yet  if 
there  was  possession  taken  and  expenditure  of  money 
upon  the  farm  on  the  faith  of  a  verbal  agreement,  then 
that  binds  the  defendant,  and  is  enough  to  induce  the 
Court  to  decree  a  specific  performance  of  the  agreement 
for  a  lease.     Here,  therefore,   I  feel  bound  upon  the 
weight  of  evidence,   and   notwithstanding  the   contra-    ' 
diction   in  the  testimony,   to  decree   in   favour  of  the 
plaintiff;  and  the  plaintiff  having  succeeded  to  my  satis- 
faction, there  must  be  a  decree  for  payment  of  the  costs 
up  to  and  including  the  hearing  by  the  defendant  to 
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^^^  the  l^laiiitiffj  ft  decree  for  the  speeific  performance  of 

fjLMUJkht  the  agreement  for  a  lease  for  fourteen  years  at  the  rent 

BATSMVea^.  ^^  ^OOLy  and  that  lease  to  be  settled  in  chambers  if  the 


1861. 
December  6. 


Re  ST.  PIERRE  B.  HOOK,  Solicitor. 
Red  k1  VICT.  c.  73. 


T 


Charges  in  a  X  HIS  was  ft  petition  by  Bethell  Walrond,  Esq.,  praying 
apparently  ex-  *^^*  Certain  bills  of  costs  delivered  to  him  by  Mr.  Hook^ 
allied  to*b      ^^  former  solicitor,  twelve  months  previously,  might  be 

overcharges,      taxed. 

circumstances  The  petition  stated  that  Mr.  Walrond  employed 
7  Vic'?73  *  ^^-  Hook  as  his  soUcitor  from  the  16th  March,  1869, 
sufficiWtto      to  Hho^  13th  May,    1860.      On  the   5th   June,   1880, 

authorize  the  •'  , 

Court,  under  Messrs.  Tamplin  and  Taylor,  acting  as  solicitors  for  tihe 
c.  73, 8. 37,to  petitioner,  obtained  an  order  calling  on  Mr.  Hook  within 
tobS  totd "^  one  week  to  deliver  to  Mr.  Walrond  a  bill  of  costs  in  all 
more  than        causes  and  matters  in  which  he  had  acted  for  that  gentle- 

twelve  months  .   .  -i.      i  /«       n  t*  -      a 

after  deiiyery,  man,  givmg  credit  thereou  for  all  sums  of  money  receirdd 
itm^m-'"''"  by  ^^  on  account  of  Mr.  Walrond.  It  was  ako 
plained  of  was  ordered  by  consent  that  on  Mr.  Walrond  paying  3001 

sworn  to  be  a  ''  r  ^     o 

mistaJce.  to  await  the  further  order  of  the   Court,   Mr.  Hook 

should  deliver  up  to  Mr.  Walrond  or  hie  attorney  certain 
papers  specified  in  the  order.  Prior  to  the  6th  Jnne, 
1860,  when  Mr.  Walrond  paid  300/.  into  Court, 
Mr.  Hook  had  delivered  three  bills  of  costs  for  the  sum 
of  88/.  15«.  8(/.,  363/.  17«.  4e/«,  and  for  the  sum  of 
301/.  15s.  2d,;  together  with  such  bills  there  was  a 
cash  statement,  which,  after  taking  credit  for  sums  paid^ 
showed  a  balance  due  to  Mr.  Hook  of  485/.  35.  2d. 
On  the  20th  June,  1859,  Mr.   Hook  delivered  to 
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Mr.  Walrond  his  first  bill  of  costs  for  88/.  ISs.   pd.,  1^61, 

which  Mr.  Hook  paid  on  the  3rd  Julj^   1859^  by  a  jie  st. 

cheque  on  his    bankers.       The    petition    alleged  that  ^'ho"  ^' 

Mr.  Walrond  paid  this  bill,  which,  it  was  alleged,  con-  Solicitor. 

tained  numerous  overcharges,  under  pressure.     Among  Tict.  c.  73. 

the  alleged  overcharges  were  the  following : —  staumtnt. 

'<  In  Chwaeerj.—Cook  v.  The  Earl  qf  Baulifn* 

"  Drawing  yoar  affidavit— fo.  107 £6    7    0 

"  Engrossing  same 1  15    8 

^  Piiid  for  office  copy 1  15    8 

« Inatraotions  for  yoor  affidavit,  verifjing  lease    .068 
'' Drawing  same — ^fo.  22 «    •    •    1    2    0* 

It  was  alleged  in  the  petition  that  the  said  affidavits 
for  proving  deeds  were  not  original  matter,  but  were 
copied  ficom  deeds  and  other  documents,  and  the  copies 
would  not  have  been  allowed  on  taxation. 

"Perusing  copy  of  your  marriage  settlement 
sent  me  by  Mr.  Drake,  39  sheets £408" 

It  was  also  alleged  that  the  marriage  settlement  had 
been  perused  by  Mr.  Hook  in  reference  to  other  busi- 
ness, and  had  been  charged  for  elsewhere* 

"  Attending  court  on  motion  when  the  p1t.'s  bill 
was  dismissed,  all  parties  to  bear  their  own 
costs,  the  pit.,  if  he  desired  it,  to  be  repaid  his 
money,  and  in  that  event  the  action  to  proceed  £2    2    0'^ 

The  petition  alleged  that  on  taxation  the  fee  for 
attending  court  on  motion  was  only  1/.  Is. 

A  second  bill  of  costs  for  363/.  ITs.  4^.  was  delivei'ed 
on  the  21st  April,  1860,  and  a  third  bill  for  301/.  15^.  2d. 
on  the  same.  The  last  bill  was  for  costs  of  defending  an 
action  brought  by  an  hotel-keeper  against  Mr.  Walrond 
for  board  and  lodging  supplied  to  Mr.  Walrond's  wifci 
and  daughter.  The  cash  account  showed  a  balance  of 
4857.  Ss,  2(L    The  following  items  were  objected  to  :-^ 


374  CASES  IN  CHANCERT. 

1801.  **  In  the  Excheqaer  of  Pleas. — Yourself  r.  Jackson, 

^'^  "1869.    Nov.  23. — At  your  request  making 

Pierrb'b.  ^^^  copies  of  the  book  of  correspondence 

Hook,  between  Lady  Janet,  Lord  Vernon,  and  yoor- 

SoLiciTOR.  self;  folios  together,  1320 £22    0    0 

Vict.  c.  73.  "  Instructions  for  brief. 10  10    0 

"Copie8ofcon*espondence  for  counsel     .    .    .    64  10    0*' 


Statement. 


The  first  of  these  items,  it  was  contended,  related  to 
family  differences  that  had  occurred  ten  years  previously, 
and  had  no  references  to  the  suit  of  Jackson  v.  Walrond; 
that  the  charges  for  copies  for  counsel  of  correspondence, 
and  of  various  proceedings  on  the  trial  at  law,  were 
wholly  unsustainable. 

"  Re  Robinson  and  Tomlin. 

''  1859,  March  17.— Perusing  Messrs.  Robinson 
and  Tomlin's  bills  of  costs,  consisting  of  74 
sides       £340 

"  May. — Engaged  sorting  the  various  papers, 
and  arranging  same  several  hours    ....     110" 
''  Lady  Erskine's  Settlement. 

**  Nov.  14.— At  your  request,  by  letter  of  the 
13th.  Nov.  1859,  perusing  the  large  bundle  of 
papers,  consisting  of  settlement  and  papers  in 
the  suit  relating  to  this  petition,  for  the  pur- 
pose of  making  out  account  of  sums  due  to 
you  in  this  matter;  eugoged  thereon  for  three 
hours 2    2    0'* 

"  Re  Kennaway. 
"  April  18.— Perusing  Mr.  Kennaway's  three 
bills  of  costs  in  the  several  suits  for  the  pur- 
pose of  checking  their  bills  and  charges,  *i34 
sides       5  17    0" 

"  Re  Marriage  Settlement, 
''  July  12.— Making  eight  copies  petition  to  ap- 
point new  trustees  for  service,  21  brief  sheets 
each        28    0    0" 

"  In  Chancery — Walrond  v.  Lord  Rosslyn, 
"  Yourself  Y,  Walrond, 
"  March  17.  —  Attending  j'ou  and  receiving 
your  instructions  to  defend  this  suit  on  your 
behalf,  and  perusing  and  considering  large 
bundles  of  papers  thereon  from  the  com- 
mencement thereof  to  the  hearing       ...      440'* 
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''  Taurulfr.  Lady  WalrmuL 
"  March  17. — ^Atteadizig  you  and  receiTing  your 
instrnctions  to  defend  this  suit  for  you,  pe- 
msing  and  considering  papers  .....  320 
"  April  9. — Perasing  papers  at  your  request  sent 
in  by  Mr.  Cook,  viz.  copy  correspondence  de- 
livered to  counsel 5  10    0 " 

"  General. 
"  1859,  June  4. — At  your  request,  perusing  the 
private  correspondence  between  Lady  Janet, 
Lord  Vernon,  and  yourself  (together  with 
your  observations  thereon)  consisting  of  180 
pages  of  foolscap       9    0    0" 

"  Yourself  v.  Walrond. 
"1859,  Dec.  31.  —  Drawing  retainer  to  Mr. 
Boundell  Palmer,  and  copy    ......      050 

"  Fee  to  him  and  clerk 13    6 

<<  Attending  him 0    6    8" 
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Hoox, 

dOLICITOS. 

Be6k7 
Vict.  c.  73. 

StaitmenU 


The  petitioner  alleged  that  he  had  been  informed  and 
believed  diat  Mr.  Boundell  Palmer  was  not  retained  by 
Mr.  Hook  on  the  31st  December,  1859,  and  that  no  fee  of 
IL  Zs.  6d.  was  paid;  and  on  this  being  mentioned  to  Mr. 
Hook,  the  latter  sent  in  an  amended  cash  account,  giving 
the  petitioner  credit  for  1/.  15^.  2d.,  stated  to  be  *'  charges 
for  retaining  Mr.  Palmer,  omitted  to  be  done." 

A  subsequent  bill  of  costs  for  280/.  Ss.  Id.  was  delivered 
to  Mr.  Walrond  by  Mr.  Hook  on  the  28th  February, 
1861,  under  an  order  obtained  at  the  Rolls.  On  the  10th 
June,  1861,  all  the  four  bills  were  taken  in  before  Master 
Parkes  to  be  taxed ;  but  as  the  three  bills  had  been  de- 
livered more  than  twelve  months,  Mr.  Walrond  was 
obliged  to  apply  by  petition  under  the  Act  for  an  order 
to  tax,  and  that  if  it  should  appear  that  the  said  bills 
had  been  overpaid  Mr.  Hook  might  repay  such  amount, 
and  on  payment  of  such  taxed  bills  that  Mr.  Hook 
might  deliver  up  all  deeds,  documents,  &c.,  in  his  posses- 
sion or  power. 


376 


GASES  Iir  CHANGEBT. 


gOUCITO^. 

YiOT.  c7d. 


Mr.  Malim  and  Mlr»  J90tonn^  Brueey  for  the  petitioner^ 
submitted  that  on  the  face  of  the  bills  themselves  the 
overpharges  were  so  excessive  as  to  amount  to  special 
circumstances  within  th^  meaning  of  the  37th  section  of 
the  statute. 

Mr.  Hfxrdy^  for  Mr.  Hook^  submitted  that  as  to  the  bill 
for  88/.  it  was  in  evidence  that  it  had  been  p^d  and 
settled  more  than  two  years  previously ;  and^  therefore, 
by  the  41st  section  of  the  Act  it  could  not  now  be 
taxed. 

As  to  the  two  other  bills^  in  order  to  entitle  the  peti- 
tioner to  t^ation  after  the  expiration  of  twelve  months 
from  delivery,  he  must  prove  special  circumstances  within 
the  meaning  of  the  Act.  In  Ex  f  arte  Pemberton  (a),  where 
a  solicitor,  having  delivered  his  bill  of  costs  and  retained 
the  amount  out  of  monies  in  his  hands  before  the  close  of 
1850;  was  discharged  in  July,  1861,  an  application  to  tax 
in  October^  1852,  was  refused.  Lord  Cranworth  holding 
that  the  Court  had  no  jurisdiction. 

In  lie  Barnard  (b)  it  was  held  that  where  special  cir- 
cumstances were  relied  on  the  application  must  be  made 
promptly.  In  that  case  it  was  also  held  that  mere  over- 
charges were  not  special  circumstances  within  the  meaning 
of  the  Act. 

And  in  the  case  of  Be  Strother  (c),  Vice-Chancellor 
Wood,  in  commenting  on  that  case,  explained  the  prin- 
ciple to  be,  that  overcharges  not  amounting  to  fraud  are 
not  special  circumstances  entitling  a  client  to  have  a  bill 
taxed  twelve  months  after  delivery. 

The  cases  of  In  re  Dauones  (d),  and  Harper  and  Parry 
Jones  {e)y  were  cited. 


(a)dDeG.M.&;'G.  960. 
(h)  2  De  G.  M.  &  G.  359. 
{e)  3  K,  &  J.  518, 


(d)  5  Beav.  425. 

(e)  10  Beav.  284, 


OASBS  IN  ouAscma. 

Mr.  MaUns,  for  the  petitioner^  waived  the  taxation  of 
the  biU  for  88A 

The  Vige-Chancellob  : — 

The  greater  part  of  the  charges  set  out  in  the  petition 
and  challenged  by  the  petitioner  are  of  such  a  nature  and 
to  such  an  i^uount  as  constitute  special  circumstances,  so 
as  to  give  a  right  to  an  order  that  the  taxing  Master  should 
loo^  through  tiiese  bills  and  certify  his  opinion  as  to 
the  propriety  of  the  items  charged.  It  is  said  that,  as  to 
part  of  the  petition  which  relates  to  a  bill  of  8821,  the 
couijuBel  for  the  petitioner,  in  the  exercise  of  their  discrc- 
ttOAy  have  declined  to  press  the  clwn,  and  that  that  part 
of  the  petition  ought  to  be  dismissed  with  costs.  But  I  can 
9ee  no  reason  for  dismissing  that  part  of  the  petition  with 
costs.  It  is  quite  enough  that  that  part  of  the  relief  has 
been  waived*  The  statements  of  fact  as  to  the  relief 
prayed  in  respect  of  that  particular  bill  have  reference  to 
very  small  matters,  but  they  arc  not  so  unimportant  as 
to  justify  me  in  saying  tiiat  that  part  of  the  petition 
should  be  dismissed.  There  must  be  an  order  for  the 
taxation  of  the  other  two  bills,  reserving  all  question  of 

CO9t0T 


1861. 
JteBT. 

PiBRBB  B. 

Hook, 
Solicitor. 

Vict.  c.  70. 

Judgment, 
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1861. 
December  7. 

Gift  by  a 
testator  of 
real  and 
personal  estate 
to  trustees  on 
trust  for  his! 
brothers  and 
sisters  for 
life,  with  a 
direction 
after  the  de- 
cease of  the 
survivor  of 
them  to  sell 
and  to  divide 
the  proceeds 
unto  and 
equally  be- 
tween all  his 
nephews  and 
nieces,  grand- 
nephews  and 
grandnieces,to 
tak^per 
capita,  with 
power  to  apply 
the  presnmp-' 
tive  shares  for 
advancement 
and  mainte- 
nance.—If  62(i; 
that  aU  the 
class,  includ- 
ing those  bom 
after  the 
testator's  de- 
cease, were 
entitled  per 
capita. 


Re  THE  TRUSTEE  RELIEF  ACT. 
Re  PARTINGTON'S  TRUST. 


Wi 


ILLIAM  PARTINGTON  by  his  wiU,  dated  the 
2nd  February 3  1836^  gave  his  personal  estate  to  trustees 
in  trust  for  conversion  and  investment,  and  in  further 
trust  to  stand  possessed  of  the  dividends,  interest^  and 
proceeds  on  the  same  trusts  as  were  thereinafter  declared 
of  and  concerning  his  real  estate.     The  testator  then 
devised  all  his  real  estate  to  the  sidd  trustees  and  their 
heirs  on  trust,  during  the  lives  of  his  brothers  and  sisters 
and  the  lives  and  life  of  the  survivors  and  survivor  of 
them,  to  pay  one-seventh  of  the  rents  and  profits^   and 
also  the  dividends,  interest,  and  proceeds  of  the  moneys  to 
arise  from  the  conversion  of  the  personal  estate  to  his 
nephews  William  and  John  Partington,  with  benefit  of 
survivorship ;  another  seventh  to  his  (testator's)  brother 
John  Partington  for  life;  a  third  seventh  to  testator's 
brother  Benjamin  Partington  for  life ;  a  fourth  seventh 
to  testator's  sister  Jane  Curtis  for  her  life ;  a  fifth  to  his 
sister  Mary  Farr  for  life ;  a  sixth  to  his  sister  Sarah  Dry 
for  life ;  and  the  seventh  share  to  and  equally  between 
his  nieces,  Jane  the  wife  of  George  Hodges,  Elizabeth 
Paine,  spinster,  and  testator's  grandnephews  and  grand- 
niece,  Frederick  Paine  Watson,   Alfred  Watson,  and 
Matilda  Watson,  "  for  and  during  the  lives  of  his  (testit- 
tor's)  sfud  brothers  and  sisters,  and  the  lives  and  life  of 
the  survivor  of  them  (with  benefit  of  survivorship  between 
them  in  case  of  the  death  of  any  or  either  of  them  with- 
out leaving  lawful  issue) :  and  upon  the  death  of  either 
of  the  parties  entitled  to  the  before-mentioned  shares  or 
share,  or  part  or  parts  of  shares  or  share  (leaving  lawiul 
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isBQe)^  opon  trust  to  paj  the  share  of  him  or  her  so  dying        I8ei. 
unto  and  equally  between  his  or  her  children  for  so  long      se  Thb 
a  time  as  any  one  of  the  testator's  said  brothers  or  sisters  r  Jubp' act. 
should  live.    And  upon  the  decease  of  the  survivor  of  ^^  !*^*^'^®" 

,..,,,  .  •     1         •  1       TON'S  TauM. 

his  said  brothers  and  sisters^  then  m  trust  to  call  in  the 
residuary  personal  estate  and  to  sell  the  real  estate^  and 
to  stand  possessed  of  the  moneys  to  arise  by  the  sale  of 
the  said  real  estate,  ''and  the  intermediate  rents  and 
profits  thereof,  and  of  the  before-mentioned  trust-moneys 
and  dividends,"  upon  trust  for  and  to  pay  and  divide  the 
same  unto  and  equally  between  all  his  (testator's) 
nephews  and  nieces  and  grandnephews  and  grandnieces, 
to  take  per  capita  ;  to  whom  he  gave  the  same  accordingly. 
The  will  also  contained  a  power  for  the  trustees  and 
trustee  to  pay  and  apply  the  income  of  the  ''  presump- 
tive'^  share  of  any  person  entitled  thereto  under  that 
will  of  and  in  the  said  trust-money,  during  the  minority 
of  such  person  or  persons,  towards  the  maintenance  and 
education  of  such  person  or  persons.  There  was  also  a 
provision  for  advancement  out  of  the  share  or  shares  of 
any  person  who  should  be  ''presumptively"  entitled 
thereto.* 

The  testator  died  on  the  3rd  March,  1837,  one  of  his 
sisters  having  pre-deceased  him.  Another  sister,  Sarah 
Dry,  was  the  survivor,  and  she  died  in  December,  1859. 

Mr.  Bacon  and  Mr.  Walfard,  for  the  trustees,  who  Argumvnt. 
presented  the  petition,  said  the  question  now  was, 
whether  such  of  the  testator's  nephews  and  nieces  and 
grandnephews  and  grandnieces  as  were  bom  after  his 
death  were  entitled,  and  also  whether  such  of  them  as 
died  after  the  testator,  but  before  the  tenant  for  life, 
took  any  interest  in  the  fund.  If  the  gift  was  contingent, 
as  the  word  "presumptive"  might  seem  to  intimate, 
those  who  pre-deceased  the  survivor  of  the  tenants  for  life 
would  be  excluded. 

VOL.  hi;  c  c 
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1861.  Mr«  j;  H,  Palmer  and  Mr«  Hardly  for  ibaaa  gmd* 

Re  T»B      nephews  and  grandniecea  who  were  bom  in  the  testator's 

Bblw^act.  life*"**®  w^d  '^^^^  now  living,  contended  that  only  those 
i2«PARTiiro-  who  were,  living  at  the  testator's  death  were,  the  objects 
of  his  bounty,  and  that  those  who  died  before  the  period 


.Argumni* 


ofdistribution  arrived  were  not  entitled.  These  words 
w^re  words:  of  present  gift,  subject  to  a  life-interest; 
but  the  testator  spoke  of  the  shares  as  /' presnmptiYo" 
shares,  meaning  thereby  that  the  share  of  a  person  who 
might, die  in  the  lifetime  of  the  tenant'  for  life  should 
fail 


Judgment, 


Mr*  Malm  and  Mr.  09ler  appeared  for  the  represen- 
:  tf^tiyes  of  those  nephews  and  nieces,  grandnephews  and 
.  grandnieces^  who  were  living  at]  the  testator's  death  and 
;.  had  since  died,  but  they  were  not  called  upon. 

Mr.  Bmll  and  Mr.  W.  Fanter  appeared  for  other 
.parties. 

The  Vicb-Chancellor  ;— 

. .  .  ' 

The  testator  by  his  language  shows  that  he  meant  to 
include  amongst  the  objects  of  his  bounty  the  whole 
class  of  his  nephews  and  nieces,  grandnephews  and  grand* 
^niecest  and  intended  that  the  representatives  of  those 
who  had  died  in  the  lifetime  of  the  tenant  for  life,  and 
..those  who  were  living,  should  take.  The  declaration 
should  therefore  be  that,  according  to  the  true  oon- 
:struction  of  the  will,  all  the  nephews  and  nieces,  grand- 
.nephews  and  grandnieces,  of  the  testator  who  were  living 
,at  the  time  of  his  death,  and  who  were  bom  at  any 
.time '.afterwards  in  the  lifetime  of  Sarah  Dry,  took 
vested  interests  in  the  real  and  personal  residuary 
estate,  and  took  per  capita. 
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TARDREW  V.  HOWELL.  ^^^^  8. 

X  HIS  was  a  petition  by  Mr.  E.  Lett^  presented  under  under  the 
the  28th  section  of  the  23  &  24  Via  c.  127,  that  such  ^^e^^^STw 
order  might  be  made  for  the  adoption  of  the  result  ^^^-  ^*  ^^7> 

_    _  ,  ,  _  the  town  ag^t 

of  the  said  taxation  as  the  measure  of  the  petitioner's  held  entitled 
claim  for  costs  (exclusive  of  the  costs  of  and  incident  to  ^au  property 
the  petition),  and  for  the  taxation  of  such  last-mentioned  ^^^^  *^ 

uiree  suiiBy 

costs,  or  for  such  taxation  or  other  determination  of  the  ^or  ^ 
amount  of  such  costs  (including  tiierein  the  costs,  charges,  balance  due 
and  expenses  of  tiie  petitioner  properly  incurred  of  and  ^e^wlmtey 
incident  to  the  petition)  as  the  Court  should  think  fit ;  >oUcitor. 
and  that  it  might  be  declared  that  the  petitioner  was 
entitled  to  a  charge  upon  all  and  singular  the  sums  of 
money  and  other  property  recovered  or  preserved  in  these 
suits,  or  any  of  them,  or  payiable  to  the  said  Thomas 
Parry,  either  for  costs  or  otherwise,  in  respect  of  any 
order  made,  or  to  be  made  therein,  for  the  said  sum  of 
86/.  IO5.  6dL,  together  with  such  costs  of  and  incident  to 
the  petition   as  aforesaid,  or  such  other  sum  as   the 
petitioner's  claim  for  costs  might,  when  so  taxed  or  ascer- 
tained as  aforesaid,  be  certified  to  amount  to ;  and  that  it 
might  be  ordered  that  no  portion  of  the  fund  of  61522,  6^. 
Bank  Annuities  and  742.  Is.  3d.  cash  then  standing  in 
court  to  the  credit  of  the  causes  might  be  paid  out  to  the 
said  Thomas  Parry,  either  for  costs  or  otherwise,  without 
notice  to  the  petitioner. 

Three  suits,  Tardrew  v.  Howell  and  Fany  v.  Sowell, 
were  instituted  for  the  administration  of  the  estate  of 
David  HoweU  deceased. 

On  the  19th  January  last,  an  order  was  made  on 
further  consideration  by  the  Vice-Chancellor  in  all  the 
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causes,  whereby  it  was  among  other  things  declared 
that  certain  sums  of  money  therein  specified,  and  which 
formed  part  of  a  gross  sum  of  5152/.  6s.  Bank  Annuities 
then  standing  in  court  to  the  credit  of  the  said  causes, 
were  subject  to  certain  charges  thereon  in  &your  of  the 
plaintiff  Thomas  Parry ;  and  it  was  ordered  that  no  part 
of  the  said  sum  should  be  sold  or  dealt  with  without  notice 
to  the  pluntiff  Parry.  It  was  at  the  same  time  referred 
to  the  taxing  master  to  tax  all  parties  their  costs  not 
already  provided  for,  and  such  costs  when  taxed  were 
ordered  to  be  paid  in  manner  therein  mentioned  It  was 
also  ordered  that  what  should  be  certified  to  be  due  to 
the  several  creditors  named  in  the  chief  clerk's  certificate 
(of  whom  the  plaintiff  Parry  was  one)  should  be  paid  to 
the  respective  persons  therein  certified  to  be  entitled  to 
receive  the  same  in  manner  therein  mentioned. 

The  petition  further  stated,  that  on  the  14th  February, 
1854,  the  defendant  HoweU  obtained  an  order  to  change 
his  solicitor  by  appointing  Mr.  Edward  Towsey  as  his 
solicitor  in  the  place  of  a  Mr.  Thomas,  and  the  petitioner 
succeeded  to  Mr.  Towsey's  business  under  an  arrange- 
ment dated  the  29th  December,  1856. 

On  the  26th  February,  1859,  the  plaintiff  Parry 
obtained  an  order  to  change  his  agent  by  appointing  the 
petitioner  as  such  agent  in  the  place  of  Mr.  John 
'Williams. 

From  thenceforth  Mr.  Towsey,  of  the  firm  of  Towsey 
and  Lett,  and  the  petitioner,  were  successively  employed 
to  defend  the  suits  as  solicitors  for  the  defendant  Howell, 
and  the  petitioner  was  also  employed  to  prosecute  the 
third  suit  as  agent  for  Mr.  Parry ;  and  as  it  was  alleged, 
it  was  always  understood  that  they  were  respectively  in 
effect  only  to  act  as  agents  of  Thomas  Parry  in  the 
business  as  well  for  the  defendant  Thomas  Howell  as  for 
the  plaintiff  himselft 
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On  the  1 5ih  April  last  Mr.  Parry  obtained  an  order 
for  liberty  to  act  in  tke  causes  in  person,  instead  of 
appearing  by  the  petitioner  as  his  agent,  and  on  the  4th 
May  he  obtained  an  order  for  liberty  to  act  as  solicitor 
for  the  defendant  Howell  in  place  of  the  petitioner. 

The  petition  alleged  that  the  costs  of  the  defendant 
Howell  incurred  during  the  time  the  petitioner  acted  as 
his  solicitor  exceeded  200/.,  and  the  proportion  of  such 
costs  due  to  him  as  London  agent  of  Mr.  Parry  exceeded 
100/.;    that  the  costs  of  the  plaintiff  Parry  incurred 
during  the  time  when  the  petitioner  acted  as  his  agent 
exceeded  100/.,  and  the  proportion  to  which  the  petitioner 
was  entitled  as  such  agent  exceeded  60/.     The  petitioner 
had  also  acted  in  various  other  suits  and  matters  as  the 
London  agent  of  Mr.  Parry,  and  he  had  received  from 
him  or  on  his  account  various  sums  of  money,  some  of 
which  were,  at  the  time  of  payment,  expressly  appro- 
priated to  particular  accounts,  but  by  far  the  greater 
portion  of  them  were  paid  and  received  without  any 
specific  appropriation,  and  were  carried  by  the  petitioner 
to  the  general  agency  account  current  between  him  and 
Mr.  Parry;   and  on  the  15th  January  last,  when  the 
last  bill  of  costs  and  general  account  were  delivered,  the 
balance  due  to  the  petitioner  as  such  agent  at  foot  of  the 
general  accoimt  amounted  to  86/.  lOs.  5d»     The  agency 
bill  of  costs  in  respect  of  which  this  balance  was  due  had 
been  already  referred  for  taxation  to  one  of  the  masters  of 
the  Court  of  Queen's  Bench,  and  the  taxation  was  not  then 
concluded.     The  petitioner  alleged  that  a  further  balance 
was  due  to  him  in  respect  of  the  agency  bill  from  the 
Idth  January,  which  had  not  yet  been  delivered. 

The  petitioner  claimed  to  be  entitied,  as  against  the 
pWntiff  Parry,  to  a  charge  for  the  said  sum  of  86/.  10«.  5d. 
upon  all  sums  of  money  or  other  property  which  might 
be  or  become  payable  to  the  plaintiff  Parry  in  the  suits. 
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or  any  of  them,  either  in  respect  of  the  oosta  by  the  said 
order  on  further  consideration  ordered  to  be  taxed  or 
otherwise.  The  petitioner  further  said  he  was  desirous 
(if  the  Court  should  think  fit)  that  the  result  of  the 
taxation  in  the  Court  of  Queen's  Bench  should  be  adopted 
as  the  measure  of  his  charge,  with  such  modification  (if 
any)  as  the  Court  should  direct. 

The  petition  was  supported  by  an  affidavit  of  Mr. 

Lett,  the  petitioner,  verifying  the  allegations  of  the 

petition,    and    prayed    as  follows:  —  That  such    order 

might   be   made  for    the   adoption   of  the    result   of 

the   said   taxation   as  the  measure  of  the  petitioner's 

claim  for  costs,  exclusive  of  the  costs  of  and  incident  to 

this  petition,  and  for  the  taxation  of  such  costs,  or  for 

such  taxation  or  other  determination  of  the  amount  of 

such  costs,  including  the  costs  of  this  petition,  and  that 

it  might  be  declared  that  the  petitioner  is  entitled  to  a 

charge  on  all  sums  of  money  and  other  property  recovered 

or  preserved  in  these  suits  or  any  of  them,  or  payable  to 

the  said  Thomas  Parry,  for  costs  or  otherwise  in  respect 

of  any  order  made  or  to  be  made  therein  for  the  said  sum 

of  86/.  10«.  5  J.,  together  with  the  costs  of  and  incident  to 

this  petition,  or  such  other  sum  as  the  petitioner's  daim 

for  costs  may  when  taxed  be  certified  to  amount  to ;  and 

that  it  might  be  ordered  that  no  portion  of  the  6152L 

Bank  Annuities  and  74/.  Is.  3d.  cash  now  standing  to 

the  credit  of  these  causes  might  be  paid  out  to  Thomas 

Parry   for  costs  or  otherwise   without  notice  to  the 

petitioner. 

On  behalf  of  the  respondent  Parry,  an  affidavit  was 
produced  by  Mr.  Banger,  his  managing  derk,  to  the 
effect  that  in  February  last  the  petitioner  wrote  to  Mr. 
Parry  refusing  to  act  any  longer  as  his  agent,  and  that 
the  petitioner  afterwards  commenced  an  action  agunst 
Mr.  Parry  for  special  damages  for  not  giving  him  the 
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whole  of  his  agency  businees,  and  in  the  particulars  of 
his  demand  claimed  862^  10s,  5d,,  the  entire  balance  of 
his  agency  bills.  That  on  the  12th  of  March  the  de- 
ponent^ acting  on  Mr.  Parry's  instfactions,  obtained  an 
order  for  the  taxation  of  these  bills.  Mr.  Ranger  further 
deposed  that  the  amounts  stated  to  be  due  to  the  peti- 
tioner had  aU  been  charged  in  his  former  agency  biUs, 
and  but  a  very  small  portion  of  the  costs  in  Tardrew  v. 
Sowell  and  Parry  y.  Howell  wevQ  contained  in  the  present 
agency  bills  now  under  taxation.  The  former  agency  bills 
had  all  been  paid  and  settled.  There  would  be  no  further 
bill  or  bills  of  costs  due  to  the  petitioner,  his  last  bill 
having  been  delivered  shortly  after  he  wrote  refusing  to 
act  any  longer  for  Mr.  Parry ;  and  the  only  legitimate 
claim  the  petitioner  could  have  against  Mr.  Parry  was 
the  balance  of  the  last  three  bills,  being  86/.  10^.  5d. ; 
and  until  the  completion  of  the  taxation  it  was  doubtful 
if  any  amount  would  be  coming  to  the  petitioner  until 
the  Master  had  made  his  certificate.  The  present  solici- 
tor of  Mr.  Parry  deposed  that  already  a  considerable 
sum  had  been  taxed  off  the  bills,  and  he  believed  the 
amount  due  from  Mr.  Parry  would  be  reduced  to  a  very 
few  pounds. 

The  petitioner  in  reply  denied  that  the  amounts  stated 
in  his  affidavit  to  be  due  to  the  petitioner  had  been 
charged  in  former  agency  bills. 

The  petition  came  on  for  hearing  on  the  19th  of  July, 
and  stood  over  on  Mr.  Parry  undertaking  to  give  notice 
to  Mr.  Lett  when  the  certificate  of  taxation  was  com- 
pleted. 

In  a  farther  affidavit,  filed  on  the  25  th  of  October  last, 
the  petitioner  said  that,  with  reference  to  the  agency  bill 
mentioned  in  paragraph  nine  of  his  affidavit,  the  same 
bad  been  delivered  up  to  the  Slst  of  July  last,  and  that 
on  the  3rd  of  September  he  commenced  an  fiction  for  the 


1961. 

Tabdbbw 

v. 
Howell. 

StatimenL 


386 


CASES  IN  CHANCERY. 


1801. 
Tabsbbw 

V. 
HOWBLU 

Stattmenim 


recovery  of  the  former  balance  due  to  him^  amountiiig  to 
27/.  8s.  6d. 

In  an  affidavit  filed  on  the  day  when  the  petition  came 
on^  Mr.  Banger  deposed  that  Mr.  Lett  was  now  fully 
secured  in  the  amount  of  86/.  lOs.  Sd.  by  an  agreement 
entered  into  by  a  Mr.  George  Thomas.  Further,  that 
he  was  secured  in  respect  of  what  costs  (if  any)  should  be 
found  due  to  him  in  respect  of  his  further  agency  ac- 
count, by  an  order  of  Mr.  Justice  Keating,  made  on 
the  3rd  of  September,  which  was  in  the  following  terms : 
'^  Q.  B. — Dames  v.  Bowen.  Upon  hearing  counsel  on 
both  sides,  and  upon  reading  the  affidavit  of  E.  Lett, 
Thomas  Parry,  and  Thomas  Frederick  Banger,  I  do 
order  that  Mr.  Lett  be  entitied  to  a  charge  upon  the 
damages  and  costs  recovered  in  this  action  in  respect  of 
his  bills  of  costs,  the  amount  thereof  to  be  ascertained 
by  the  order  made  in  the  action  of  Lett  v.  Parry  (third 
action  now  before  the  Master),  and  also  in  respect  of 
his  further  bill  of  costs  (if  any)  in  the  fourth  action 
of  Lett  V.  Party.  No  costs  for  either  party.  I  certdfy 
for  counsel." 


Argmntnu         Mr.  A.  E.  Miller^  for  the  petitioner,  contended  that 

under  the  28th  section  of  the  Act  23  &  24  Vic.  c-  127, 

the  Court  had  power  to  charge  the  property  realized  in 
the  suit  (a). 


{a)  The  28th  section  is  as  fol- 
lows:— "  In  every  case  in  which 
an  attorney  or  solicitor  shall  be 
employed  to  prosecute  or  defend 
any  suit,  matter,  or  proceeding  in 
any  court  of  justice,  it  shall  be 
lawful  for  the  Court  or  judge 
before  whom  any  such  suit,  mat- 
ter, or  proceeding  has  been  heard, 
or  shall  be  depending,  to  declare 
such  attorney  or  solicitor  entitled 


to  a  charge  upon  the  property 
recovered  or  preserved ;  and  upon 
such  declaration  being  made,  such 
attorney  or  solicitor  shall  have  a 
charge  upon  and  against^  and  a 
right  to  payment  out  of  the 
property,  of  whatsoever  nature, 
tenure,  or  kind  the  same  may  be, 
whiqh  shall  have  been  ifcovered 
or  preserved  through  the  instru- 
mentality of  any  such  attorney 
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Mr.  Nalder,  on  behalf  of  Mr.  Parry^  contended  that 
the  Court  had  no  jurisdiction  to  make  the  order  where  the 
property  realized  or  to  be  realized  was  not  ascertained^  or 
where  it  was  not  shown  clearly  that  some  specific  amount 
was  due  to  the  petitioner.  The  statute  was  intended  to 
apply  only  as  between  solicitor  and  client,  and  had  no 
application  to  a  claim  by  the  town  agent  of  a  solicitor 
against  his  principal.  But  further,  the  evidence  in  this 
case  showed  that  the  petitioner  had  ample  security  for 
what,  if  anything,  should  be  found  due  to  him. 


IMI. 


AffmumL 


The  Vice-chancellor  declared  that  the  petitioner    Judpnmu. 
was  entitied  to  a  charge  in  the  terms  prayed  by  the         ""~ 
petition,  and  directed  an  inquiry  as  to  what  sum,  if  any- 
thing, remained  due  to  the  petitioner  from  Mr.  Parry  in 
respect  of  his  bills  of  costs  in  the  three  suits  of  Tardrew 
Y.  Howell  and  Parry  v.  HowelL 


or  aolicttor,  for  the  taxed  costs, 
ehaigee,  and  expenses  of  or  in 
reference  to  such  suit,  matter,  or 
proceeding;  and  it  shall  be  law. 
fid  for  such  Court  or  judge  to 


make  such  order  for  taxation  of 
and  for  raising  and  payment  of 
such  costs,  charges,  and  ex- 
penses out  of  the  said  property,** 
&c. 
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December  10.  HUDSON  V.  GBENFELL. 

Exceptions  to  IhIS  bill  WM  filed  by  Benjamin  James  Hudaon,  on 

which  the  behalf  of  himself  and  all  other  the  unpaid  creditors  of 

aUeged  as  a  ^^  ^^  Charles  William  Orenfell,  who  should  come  in  to 

^l^  "^^^  contribute  to  the  expenses  of  the  suit,  against  Charles 

folly,  that  Pascoe  Grenfell  and  Georgiana  Caroline  Grenfell^  as 

intnrogatovlM  representatives  of  Charles  William  GrenfelL 

^"^7'  Charles  WiUiam  Grenfell  died  in  the  month  of  April, 

coiToaponding  1861,  intestate. 

statements  in 

the  bill,  and  The  bill  stated  that  the  intestate  was  at  the  time  of  his 

frran  ^r-  death  indebted  to  the  plaintiff  in  a  sum  of  2000iL  on  a 

S^o^at^  promissory  note,  and  prayed  that  the  defendant  C.  P-. 

law,  which  the  Grenfell  might  admit  assets  sufficient  for  the  debt  of  the 

defendant  had  -  , 

answered,  and  plaintiff  and  costs,  and  the  costs  of  the  suit,  and  that  the 

myediemto  defendant  might  be  ordered  to  pay  such  principal,  in- 

^{*^''~;:  terest,  and  costs,  or,  in  default,  for  administration ;  and 

Allowed 

with  costs.  that  the  defendant  Georgiana  C.  Grenfell  might  account 

answering  as  ^^r  the  assets  of  the  intestate  received  by  her  as  ezecu- 

aUegedthat  The  defendant  C.  P.  Grenfell,  in  his  answer,  after 

he  was  read  j 

to  make  a  full  stating  that  the  plaintiffs  had  on  the  17th  June  last  com- 

imswOT'on  a^  menced  an  action  against  himself  and  his  co-defendant  in 

summons  at  ^he  present  suit  in  respect  of  the  said  debt  of  2000^, 

chambers,  to  r                                   r                                                             » 

which  the  proceeded  as  follows : — 

excepted.—  '^  A  considerable  portion  of  the  interrogatories  filed  in 

SSwod^th  *^®  ®^^  ^®  ^^*  ^^^y  unsupported  by  any  corresponding 

^^>^*  statement  in  the  body  of  the  bill,  but  appear  to  have 

been  copied  almost  word  for  word  from  the  interroga« 
tories  delivered  in  the  said  action  at  law ;  and  in  particu' 
lar  the  last  thirteen  lines  of  the  third  interrogatory  in 
this  suit  are  almost  identically  the  same  as  those  of  the 


CASES  IN  CHiNGEBT. 


^9 


said  third  interrogatory  in  the  action  at  law;  and  the 
fonrth  interrogatory  in  this  suit  is  almost  verbatim  the 
same  as  the  fourth  and  fiftili  of  the  interrogatories  in  the 
said  action;  and  the  sixth  interrogatory  in  this  suit  is 
ahnost  verbatim  the  same  as  the  ninth  interrogatory  in 
the  said  action.  And  I  am  advised  that  I  am  not  bound 
to  answer  the  said  interrogatories  which  relate  to  matters 
respecting  which  the  bill  contains  no  corresponding  state- 
ment; but  if  this  Honourable  Court  shall  consider  that 
I  am  bound  to  answer  the  same^  then  I  crave  leave  to 
refer  to  my  answer  to  the  said  interragatories  at  law, 
which  answer  was  delivered  to  the  plaintiff's  attorney  in 
the  said  action  on  or  about  the  29th  July,  1861. 

In  the  answer  to  that  part  of  the  interrogatories 
relating  to  documents,  the  defendant  answered  as  fol- 
lows : — 

'^  In  answer  to  the  eighth,  ninth,  tenth,  and  eleventh 
of  the  said  interrogatories,  filed  in  this  suit,  I  say  I  am 
ready  to  make  a  full  and  complete  discovery  as  to  docu- 
ments upon  a  summons  being  taken  out  by  the  plaintiff 
at  chambers  according  to  the  usual  practice,  and  under 
these  circumstances  I  abstdn  from  further  answering  the 
said  kst-mentioned  interrogatories  in  tiiis  my  answer." 

The  plaintiff  excepted  to  the  answer  as  insufficient. 
Exceptions  were  also  taken  to  the  answer  of  the  co* 
defendant  Georgina  Caroline  Grenfell,  which  contained 
paragraphs  similar  to  the  above. 


HVDSOV 

0anryxLXM 


Mr.  Swarutan,  for  the  plaintiff,  supported  the  excep-     Argmnmu 
tions,   and  submitted  the  answers  were  clearly  in^uf*         ""^ 
ficient* 


Mr.  Baeon  and  Mr.  0.  F.  Hayne^^  for  the  defendant, 
contended  that  the  Couift  would  not  allow  executors  or 
representatives  to  be  vexatiously  harassedi    The  defen** 
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dants  had  already  put  in  a  full  answer  at  law^  and  ought 
not  to  be  required  to  answer  again. 

As  to  the  documents^  it  is  unusual  now  to  insert  the 
former  interrogatory,  as  the  information  is  obtained 
more  cheaply  and  early  at  chambers. 

The  Vice-Chancellob  : — 

The  answers  are  clearly  insufficient,  and  the  exceptions 
must  be  allowed  with  costs.  I  highly  disapprove  of  the 
course  taken  by  these  defendants,  and  I  hope  it  will  not 
be  imitated. 


Ee  THE  TRUSTEE  RELIEF  ACTS. 
1>«.13.  Ee  CHARLES  GREENWOOD'S  WILL. 

Beqnett  of  a  X  HIS  was  a  petition  under  the  Trustee  Relief  Act  by 
trastees  to  pay  Charles  Greenwood,  Powis,  F.  F.  Greenwood,  E.  Green- 
***®  *?*?**^      wood,  and  L.  Greenwood,  praying  that  a  sum  of  2000/., 

as  AS*  JL. 

arising  under  the  will  of  Charles  Greenwood,  and  which 

had  been  paid  into  Court,  might  be  divided  into  sixteen 

to  h^"JJ^ta  8l»*re8*  and  that  it  might  be  declared  that  eight  of  such 

shares  were  payable  to  Charles  Greenwood,  the  petioner, 
and  one-sixteenth  to  each  of  the  children  of  Thomas 
Greenwood. 

Charles  Greenwood,  sen.,  by  his  will,  dated  the 
11th  of  February,  gave  to  his  son-in-law  William 
Stephens  and  the  petitioner  Charles  Greenwood  2000il 
and  interest  from  his  death,  upon  trust  that  they,  his  said 

to  aMlgn  and 

transfer  the  Mcurities  unto  sneh  persons  a»  should  happen  to  be  testator's  next  of  kin 
according  to  the  Statute  of  Distribution.— iJcr/ci  that  tho  next  of  kin  at  the  death  of  the 
tenant  for  Ufe  took  as  joint  tenants. 


should 
appoint;  and 
in  de&ult  of 


use  for  life, 
remainder  to 
her  husband 
and  children ; 
and  in  case 
sbo  should 
baye  no  child 
who  should 
liye  to  toke  a 
a  Tested 
interest,  then 
on  tnist 
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troBtdeBy  or  the  sumvor  of  them^  or  the  exeeutors  or        ^B8i. 
admioistrators  of  such  survivor,  diould  lay  out  and  invest      Ms  Ths 
the  same,  and  pay  the  interest,  dividends,  and  annual  BwBPAcTft. 
produce  unto  such  person  or  persons  as  his  daughter   B€C&AnLE» 
Mary  Ann  should,  during  her  life,  whether  covert  or  vooo'sWill. 
sole,  order  or  direct,  but  not  by  way  of  anticipation  ;  in     staUmmi. 
de&ult  of  such  appointment,  to  her  separate  use  for  life, 
and  after  her  decease  for  her  husband  and  children  as 
therein  mentioned,  and  the  testator   then    made   the 
following  disposition : — 

^'And  upon  further  trust  that  in  case  my  said 
daughter  Mary  Ann  shall  not  have  any  child  or  chil- 
dren, or,  there  being  one  or  more,  and  none  of  them  shall 
live  to  attain  a  vested  interest  in  the  said  stocks,  funds, 
and  securities,  then  to  astign  and  transfer  the  said  stocks, 
funds,  and  securities  and  all  accumulations,  if  any,  of  the 
interest  and  dividends  thereof,  unto  such  person  or  persons 
as  shall  happen  to  be  my  next  of  kin  according  to  the 
statute  for  the  distribution  of  intestates'  effects." 

He  appointed  the  petitioner  Charles  Greenwood  and 
William  Stephens  executors  of  his  will. 

The  testator  died  on  the  3rd  of  February,  1835,  and 
the  2000/1  was  invested  and  paid  into  court  under  the 
Trustee  Belief  Act.  The  testator's  daughter,  Mary  Ann 
tireenwood,  died  on  the  20th  of  December,  1860,  never 
having  been  married. 

At  the  testator's  death  his  next  of  kin  were  his  four 
children,  Charles  Greenwood  the  petitioner,  Thomas 
Greenwood,  Ann  Phillis  Stephens,  and  Mary  Ann 
Greenwood. 

Thomas  Greenwood  died  on  the  8th  November,  1846, 
leaving  eight  children,  of  whom  four  were  petitioners, 
and  the  other  four  infants.  Ann  Phillis  Stephens  died 
on  the  24th  April,  1866,  having  survived  her  husband, 
but  leaving  no  issue. 

At  the  d^th  of  Mary  Greenwood  the  next  of  kin  of 
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^^'       the  testator  were  Chftrlee  Ghreenwood  tad  the  ei^t 

ju  thu      ohildren  of  Thomas  Greenwood. 

BbubvActi.      ^^®  representatives  of  the  deceased  ohildren  of  Charles 

^'qk^V^   Ghreenwood  opposed  the  petition  on  the  ground  that 

wooD'sWxLL.  the  class  was  to  be  ascertained  at  the  death  of  the 

Statemmu.    testator,  and  that  they  took  as  tenants  in  common,  upon 

which  construction  the  children  of  Charles  Greenwood 

would  be  entitied  to  share. 

Mr.  Malins  and  Mr.  Marfindale  contended,  in  the  first 
place,'  that  by  using  the  words  '^  next  of  kin"  the  testator 
meant  next  of  kin  at  the  death  of  the  tenant  for  life. 
By  any  other  construction  he  might  have  given  it  abso- 
lutely to  the  tenant  for  life  if  she  happened  to  be  his 
next  of  kin  at  his  death :  Briden  v.  Hewlett  (a).   In  Butler 
▼.  Bushnell  (i),  the  Master  of  the  Bolls  used  this  lan- 
guage : — ^^  Where  a  testator  gives  property  to  a  person  for 
life,  with  remainder  to  his  children ;  and  if  he  should  die 
without  children,  then  over  to  his  next  of  kin ;  it  is  not 
a  probable  contention  that  he  should  mean  to  include  as 
one  of  his  next  of  kin  the  person  upon  whose  death 
without  issue  he  has  expressly  directed  that  the  property 
should  go  over."    In  Urqtihart  v.  Urquhart(e)yihe  Vice- 
Chancellor  of  England  recognised  the  principle  of  these 
cases,  though  he  decided  that  in  that  case  the  testator 
referred  to  the  period  of  his  owu  death.     Wharton  v. 
Barker  (d)  was  also  an  authority  in  support  of  the  same 
principle.     Secondly,  they  contended  that  the  next  of  kin 
took  as  a  class  in  joint  tenancy.   Withy  v.  Manglee  (0),  Baker 
v.  Gibson  (/),  Lucas  v.  Brandreth  (^),  were  also  cited. 

Mr.  (7.  Haiti  for  the  representatives  of  the  deceased 

(a)  2  M.  fc  K.  90.  (e)  4  Beav.  358 ;  8.  C.  10  Ok. 

(b)  3  M.  &  K.  232.  &  Fin.  215. 

(e)  13  Sim.  613.  (f)  12  Bcav.  101. 

-  (rf>  4  K.  &  J.  483.  G')  28  Bcav.  Sf74. 
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children,  contended,  first,  that  the  testator's  ^*  next  of  kin** 
meant  next  of  kin  at  the  period  of  the  testator's  death ; 
and,  secondly,  that  they  took  as  tenants  in  common. 

The  refisrence  to  the  statute  not  only  determined  the 
parties,  l^nt  also  the  title  by  which  they  were  to  take. 
In  the  case  pf  Ham  y.  Coleman  (a),  where  the  words 
w^  yerp:  like  these,  hia  Honour  took  that  viewt 

Mr.  C  M.  Bovpell^  on  Ibehalf  of  Ann  Elizabeth  Green- 
wood, also  contended  that  ^'  next  of  kin"  meant  next  of  kin 
at  the  death  of  testator,  and  that  such  next  of  kin  took  as 
tenants  in  common. 

The  Vicb^-Chancbllor  : — 

In  the  case  of  Ham  v,  Coleman^  the  testator  referred 
to  the  statute  in. such  a  manner  as  showed  that  he 
intended  not  only  to  denote  the  persons  who  wer^  to 
take,  but  also  that  they  were  to  take  according  to  the 
title  given  by  the  statute. 

Here  the  words  are  ^^to  assign  and  transfer"  the  fund 
**  to  such  person  as  shall  happen  to  be"  the  testator's  next 
of  kin— namely,  to  fbur  persons.  How  can  that  be  done 
except  by  transferring  and  assigning  to  them  as  joint 
tenants  ?  There  are  no  words  to  show  that  they  are  to 
take  in  the  same  manner  as  if  they  were  entitled  under 
the  statute.  There  are  no  words  of  severance  to  be 
fonnd  here — ^no  words  showing  an.  intention  to  make  a 
severance. 

On  the  other  point  the  case  seems  to  be  concluded  by 
fhe  decisions  in  Briden  ▼•  Hewlett  and  Staler  v.  BuehnaU^ 
whioh  have  been  followed  in  subsequent  cases. 

The  declaration,  therefore,  will  be,  that  the  petitioners 
are  entitied  as  joint  tenants ;  the  costs  of  all  parties  to 
come  out  of  the  fiind. 
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Dee.  i9rt.  WILKINSON  V.  LEWIS. 

ApUdntiff  IhIS  bill  was  filed  by  John  Fenwick  WiUdnaon, 
Ibrotti  is  not  described  as  '<  late  of  No.  2S,  Durham  Terrace,  West- 
Si"^ll2^S  ^^™®  ^^^*  Paddington,  in  the  county  of  Middlesex, 
*?'  ?f,?.^5,"?  but  now  at  the  colony  of  Natal,  South  Africa,  Esquire.* 

tho  bill  is  filed  *f  *  *■ 

by  wmy  of  The  bill  alleged  that  the  plaintiff  had  employed  the 

acUoSTat  iiiw,  defendant,  as  his  agent  and  solicitor,  to  manage  an  estate 
M^^ttiw  ^^^  Sharragh,  situate  in  the  county  of  Tipperary,  and 
relief.  to  ooUect  and  receive  the  rents,  to  make  certain  payments 

thereout,  and  to  remit  the  balance  to  the  plaintiff,  re- 
ceiving 5L  per  cent,  commission  for  agency  on  the 
amounts  received  in  full  of  all  charges  and  expenses. 

The  bill  alleged  that  from  the  commencement  the 
defendant  was  very  irregular  and  cUlatory  in  furnishing 
the  accounts ;  that  the  accounts  were  irregular ;  that  he 
had  on  the  sale  of  the  estate  given  up  to  the  purchaser 
the  rents,  amounting  to  130/.,  which  had  accrued  due 
within  a  few  days  after  the  date  of  the  contract,  but 
before  its  completion.  The  bill  also  allied  that  the 
defendant  had  not  allowed  the  plaintiff  the  fiill  amount 
of  the  proceeds  of  the  bills  discounted,  and  also  allied 
that  the  defendant  had  charged  the  plaintiff  with  monies 
advanced  to  the  plaintiff's  wife  after  her  separation,  and 
without  his  authority. 

The  bill  also  allied  that  the  commission  of  2/.  lOt; 
per  cent  was  only  payable  in  case  the  estate  sold  for 
75002i,  which  it  did  not  by  reason  of  the  defendant's 
giving  up  the  back  rents ;  but  alleged  that  the  defendant, 
in  April,  1859,  had  commenced  an  action  against  the 
plaintiff  to  recover  a  sum  of  272L  7s.  lOd^,  which  was 
composed  of  a  sum  of  174/.  7s.  lOd.,  the  alleged  balance 
due  on  the  account,  and  of  two  other  sums. 
The  plaintiff  thereupon  filed  a  bill  for  an  injunction  to 
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restrain  the  actioiij  and  praying  that  an  account  might 
be  taken  of  all  dealings  and  transactions  of  the  defendant 
as  the  plaintiff's  agent ;  and  that  in  taking  such  account 
the  defendant  might  be  charged  with  all  monies  received 
by  him  on  the  plaintiff's  behalf,  and  with  all  monies 
which  but  for  his  wilful  neglect  he  might  have  received ; 
aod  with  all  such  loss  as  should  appear  to  have  been 
sustuned  by  reason  of  the  defendant's  neglect  to  recover 
the  rents  of  the  Sharragh  estate  which  accrued  due 'prior 
to  the  1st  of  May,  1860 ;  and  that  he  might  be  disallowed 
the  commission  on  the  sale  of  the  Sharragh  estate. 

It  appeared  from  the  evidence  that  the  plaintiff  in 
equity,  in  consequence  of  the  plaintiff  at  law  being  reu- 
dent  in  Ireland,  obtained  security  for  costs.  The 
defendant  in  equity  also,  the  plaintiff  being  resident  in 
Natal,  obtained  an  order  of  course  requiring  the  plwitdff 
to  give  security  for  costs. 


1S61. 
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Statement, 


Mr.  Bacon  and  Mr.  Freeling  now  moved  to  discharge 
that  order  as  irregular.  This  bill  was  filed  as  a  defence 
to  the  action  at  law  commenced  by  the  defendant,  and  the 
case  was  therefore  within  the  decision  of  Watteeu  v. 
Billam{a\  in  which  yice-Chancellor  Knight  Bruce, 
after  consulting  Lord  Langdale  and  Sir  J.  Wigram,  held, 
where  a  bill  is  filed  for  the  purpose  of  defence  the  rule 
as  to  security  for  costs  does  not  apply. 


ArgumthU 


Mr.  Malins  and  Mr.  De  Lonffueville  Giffard,  for  the 
defendant,  contended  that  the  exception  to  the  general 
rule  applied  only  to  cases  where  the  bill  was  strictly  a 
defence.  The  principle  was,  that  a  defendant  who  is 
not  a  volunteer  ought  not  to  be  made  to  give  security 
for  costs ;  but  that  did  not  extend  to  cases  in  which  the 
bill,  though  in  one  respect  defensive,  asks  for  substantial 
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(a)  3  De  G.  &  S.  516. 
D  D 
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relief.  In  this  ease  the  bill  asked  to  charge  the  defen- 
dant with  the  loss  of  the  rents  of  the  Sharragh  estate,  and 
was  in  the  nature  of  an  action  for  consequential  damages. 
In  Vincent  v.  Hunter  (a),  Vice-Chanceller  Wigram  stated 
that  the  grounds  of  the  exception  to  the  general  mk 
were,  that  the  bill  was  a  mere  defence. 

The  Vxcb-Ohanobllob  : — 

It  is  perfectly  true  that  this  bill  asks  more  than  is 
necessary  for  the  mere  defence  to  the  action  at  law  com* 
menced  by  the  defendant.  But  that  does  not  take  tbe 
case  out  of  the  well-settled  principle  of  the  Court,  that 
where  a  bill  is  filed,  as  here,  by  way  of  defence,  the 
plaintiff  being  out  of  the  jurisdiction,  the  plaintiff  is  not 
required  to  give  security  for  costs.  The  order,  therefore, 
must  be  discharged  with  costs. 


1862. 


Jan,  Idth, 


NORRIS  V.  JACKSON. 


A  tenant  iN  the  summer  of  1850,  A.  B,  Cook,  the  owner  in  fee 

intoposMsSan  ^^  ^^^  hereditaments  in  question  in  this  suit,  entered 
of  a  farm,         Jnto  an  ain*eement  with  the  plaintiff,  which  was  in  the 

and  expended  ,       °  4r  ' 

moneys  under    following  terms  : — 
an  ag^ement 
that  the  land- 

Immra lease         ''Memorandum  of  an  agreement  made  and  entered 

for  twenty-one 

years,  and  make  such  improyements  and,  repairs  as  he  and  the  landlord  should  jointly 
agree — Held,  on  demurrer,  that  the  stipulation  as  to  repairs  wss  not  of  the  essence  of  tbe 
agreement,  and  that  the  impossibility  of  the  strict  performance  of  that  stipulation  in  coate- 
^uence  of  the  death  of  the  landlord  was  no  sufficient  reason  for  allowing  a  demurrer  to 
a  bill  for  specific  peiibrmance,  where  the  plaintiff  had  so  long  a  possession,  and  had  ez- 
pende4  money  on  the  faith  of  the  agreement. 

(a)  5  Hare,  320, 
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into  ihia  ethtlay  of  August,  1850^  between  A,  B.  Cook  of 
the  one  part,  and  James  Nome  of  the  other  part,  whereby 
it  is  agreed  that  the  said  A.  B.  Cook,  his  heirs  or  as^gns, 
shall,  on  or  before  the  2nd  day  of  November  now  next 
ensuing,  make  and  execute  unto  the  said  J.  Norris,  his 
executors,  administrators,  or  assigns,  a  good  and  valid 
lease  at  their  mutual  expense  of  all  that  messuage  or 
tenement  and  £Euin  called  Oostling's  Hall,  with  the 
outbuildings,  lands,  hereditaments,  and  appurtenances 
thereto  belonging,  together  with  the  cottages  occupied 
therewith,  all  situate  in  Debenham  aforesaid,  and  the 
land  containing  altogether  by  recent  admeasurement 
242  acres  or  thereabouts,  and  also  all  that  messuage  or 
tenement  and  windmill,  with  the  warehouse,  outbuildings, 
land,  hereditaments,  and  appurtenances  thereto  belong- 
ing, situate  in  Debenham  aforesaid,  together  also  with 
the  going  gear,  machinery,  trade  and  other  fixtures 
belonging  to  the  said  windmill  (which  said  messuages  or 
tenements  and  farm,  windmill,  land,  hereditaments,  and 
premises  have  been  lately  purchased  by  the  said  A.  B. 
Cook  of  the  trustees  of  the  will  of  the  late  Dr.  Chevallier), 
for  the  term  of  twenty-one  years  from  the  11th  day  of 
October  next,  at  and  under  the  yearly  rent  of  440/., 
payable  half-yearly,  on  the  11th  day  of  October  and  the 
6th  day  of  April  in  each  year,  clear  of  all  deductions  for 
taxes  or  on  any  other  account  whatsoever  (except  land 
tax,  landlord's  property  tax,  and  quit  and  free  rents),  and 
subject  to  all  such  covenants  as  are  usual  and  customary 
in  leases  of  property  of  the  nature  hereinbefore  agreed 
to  be  let  on  the  part  of  the  said  J.  Norris,  his  executors, 
administrators,  and  assigns,  except  so  far  as  the  same 
may  be  contrary  to  the  provisions  hereinafter  contained. 
And  it  is  hereby  expressly  agreed  that  the  said  J.  Norris, 
his  executors,  administrators,  or  assigx^,  shall  be  autho- 
rized by  the  sud  lease  to  use,  cultivate,  and  manage  all 
the  lands  hereby  agreed  to  be  demised  in  such  shifts  or 
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course  of  husbandry,  and  generally  in  such  manner  in 
all  respects  as  he  or  they  shall  in  his  or  their  irresponsible 
and  absolute  discretion  think  proper,  and  for  the  improve- 
ment of  the  property,  except  during  the  last  year  of  the 
continuance  of  the  said  demise,  when  he  or  they  shall 
use,  cultivate,  and  manage  the  arable  lands  according  to 
the  four-course  system  of  husbandry,  and  so  deliver  up 
the  same.  And  it  is  also  agreed  that  the  said  J.  Norris, 
his  executors,  administrators,  or  assigns,  shall  have  power, 
with  the  previous  consent  in  writing  of  the  said  A.  B. 
Cook,  his  heirs  or  assigns,  or  his  or  their  agent,  to  break 
up  all  or  any  part  of  the  meadow  or  pasture  lands  hereby 
agreed  to  be  let,  and  to  remove  and  break  down  such 
hedges  and  fences  as  the  said  J.  Norris,  his  executors, 
administrators,  or  assigns  shall  think  fit,  and  that  the 
said  lease  shall  contain  a  proviso  that  it  shall  be  lawful 
for  the  said  A.  B.  Cook,  his  heirs  or  assigns,  at  any  time, 
and  from  time  to  time  during  the  continuance  of  the 
lease,  if  any  railway  shall  be  made  through  the  said 
lands  hereby  agreed  to  be  let,  to  take  any  part  of  the 
lands  hereby  agreed  to  be  demised  (not  exceeding  twenty 
acres  in  the  whole,  and  so  that  the  lands  so  taken  do  not 
interfere  in  any  way  with  the  personal  enjoyment  or 
occupation  of  the  said  dwelling  house),  he  or  they  allow- 
ing an  abatement  or  reduction  from  the  said  rent  of  440/., 
at  the  rate  of  1/.  13«.  for  every  acre  of  land  which  shall 
be  taken  by  the  said  A.  B.  Cook,  his  heirs  or  assigns, 
and  so  in  proportion  for  any  less  quantity  than  an  acre, 
and  also  a  proviso  that  it  shall  be  lawful  for  the  said 
A.  B.  Cook,  his  heirs  or  assigns,  in  case  he  or  they  shall 
be  desirous  of  pulling  down  the  said  cottages  hereinbefore 
agreed  to  be  let,  and  shall  give  up  the  site  thereof  to 
the  said  J.  Norris,  his  executors,  administrators,  or 
assigns,  to  erect  and  build  other  cottages  as  convenient 
in  all  respects  as  those  to  be  taken  down,  on  other  part 
of  the  said  lands  hereby  agreed  to  be  demised  as  may  be 
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mutually  approved  of^  and  such  new  cottages  when  com- 
pleted to  be  given  up  to  the  said  J.  Norris^  his  executors^ 
administrators,  or  assigns^  as  included  in  this  agreement. 
Provided  that  it  shall  not  be  in  any  way  obligatory  or 
binding  upon  the  said  A.  B.  Cook^  his  heirs  or  assigns, 
to  build  cottages  which  shall  realise  the  same  amount  of 
rental  as  was  payable  in  respect  of  the  cottages  which 
shall  be  so  pulled  down.  And  the  said  A.  B.  Cook 
doth  hereby  agree  on  or  before  the  11th  day  of  October, 
1851,  to  put  the  sud  messuage  or  tenement  called  Gost- 
ling's  Hall  into  a  good  and  sufficient  state  of  repair,  atid 
in  makinff  such  additions  thereto^  and  alterations  and  im- 
provements therein,  and  in  putting  such  tenants  and  other 
fixtvares  therein,  and  in  erecting  suitable  and  sufficient  coach 
houses  and  stables  as  the  said  J.  Norris  and  A*  B*  Cook 
shall  jointly  agree  upon,  to  the  intent  that  the  same 
dwelling  house  and  other  premises  may  be  made  fit  in 
all  respects  for  the  use  and  occupation  of  the  said  J. 
Norris  and  his  family  and  servants.  And  the  said  A.  B. 
Cook  doth  also  agree,  at  his  own  expense,  to  put  the  said 
windmill  and  the  dwelling  house  and  premises  occupied 
therewith,  and  also  the  stones  going  and  other  gear  and 
machinery  connected  therewith  into  a  properly  efficient 
state  and  condition  in  all  respects  on  or  before  the  said 
6th  day  of  April,  1851,  and  also  on  or  before  that  day, 
at  his  own  expense,  to  put  all  the  other  buildings  not 
comprised  in  the  foregoing  stipulations,  with  all  the  gates, 
hedges,  and  fences  on  the  said  premises,  into  a  proper 
and  complete  state  of  repair  in  all  respects.  And  the 
said  J.  Norris  doth  hereby  agree  that  after  the  full  and 
due  performance  by  the  said  A.  B.  Cook  of  the  several 
foregoing  stipulations  on  his  part,  he,  the  said  J.  Norris, 
will  accept  of  the  said  lease,  and  execute  a  counterpart 
thereof,  and  thereby  agree  to  keep  up  the  said  dwelling 
house,  mill,  other  buildings,  and  premises  in  a  good  and 
tenantable  state  of  repair  during  the  continuance  of  the 
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said  lease^  being  allowed  good  and  sufficient  rongli  timber 
and  other  materials  for  tbe  purpose  in  the  usual  and 
costomazy  way,  damage  by  fire,  storm,  and  tempest  beii^ 
excepted*  And  the  said  J«  Norris  doth  hereby  agree  to 
take  by  valuation  the  articles  and  effiscts  now  in  and 
about  the  said  windmill  and  the  premises  oocuided  there- 
with, which  the  sud  A.  B.  Cook  has  agreed  to  purchase 
with  the  siud  premises,  and  which  are  mentioned  in  a 
certain  inyentory  signed  by  the  said  parties  hereto,  or 
such  of  them  as  are  now  upon  the  premises." 


On  the  11th  of  October,  1850,  the  plaintiff  took 
possession  of  the  &rm,  and  in  October,  1851,  possesaon 
of  the  messuage  called  Oostling  Hall.  During  the  period 
between  the  plaintiff  taking  possession  and  the  sale  by 
A.  B.  Cook  to  the  defendant  Jackson  in  1857,  dis- 
putes and  negotiations  of  a  lengthy  and  compKcated 
description  took  place  between  the  pluntiff  and  Cook 
respecting  the  repairs,  additions,  and  improrements 
stipulated  to  be  performed  by  A.  B.  Cook,  in  conse- 
quence of  which  no  lease  was  ever  granted,  but  the 
plaintiff  continued  in  possession,  and  paid  without  pre- 
judice the  rent  of  440/.  stipulated  to  be  paid. 

In  1857  the  said  A.  B.  Cook  sold  the  fimn,  &a,  to 
the  defendant  Jackson,  who,  as  a  part  of  the  same  trans- 
action, mortgaged  it  to  the  defendants  Lloyd  and  Echakz. 

The  bill  alleged  that  at  the  lime  of  the  sale  and  mort- 
gage the  defendants  were  aware  of  the  agreement,  and 
the  plaintiff's  interest  thereon,  and  on  the  oceasion  of 
the  purchase  the  said  A.  B.  Cook  allowed  the  defendant 
Jackson  to  make  a  deduction  from  his  purchase-monies. 
The  defendant  Jackson  gave  A.  B.  Cook  an  indenmity 
against  the  plaintiff's  claim. 

The  bill  alleged  that  subsequently  to  the  sale  disputes 
and  negotiations  took  place  between  the  plaintiff  and  the 
defendant  Jackson  relative  to  the  repairs,  additions,  and 


CASES  IN  CHANCERY. 


401- 


improvements^  and  Jackson  employed  one  Benjamin  Rix, 
of  Ipswich,  to  inspect  the  premises,  who,  in  1867,  re- 
commended very  considerable  repairs  as  being  imme« 
diately  necessary,  and,  as  the  plaintiff  believes,  stated 
his  opinion  that  other  and  more  extensive  repairs  were 
necessary,  but  the  said  defendant  refused  to  let  the 
plaintiff  see  the  said  report,  or  to  supply  him  with  a 
copy, 

A.  B.  Cook  died  in  November,  1859,  having  appointed 
C.  S.  Webber  and  William  Jones  his  executors. 

On  the  6th  of  November,  1860,  the  pldntiff  filed  bis 
bill  against  the  defendant  Jackson,  and  against  C.  S« 
Webber ^and  W.  Jones,  stating  in  substance  as  heretofore, 
and  also  stating  that  the  said  Webber  and  Jones  were 
prosecuting  an  action  at  law  to  recover  certain  rent 
claimed  to  be  due  from  the  plaintiff,  and  praying — 

First,  that  the  defendants,  or  some  or  one  of  them, 
might  be  decreed  to  put  Gostling  Hall  into  a  good  and 
sufficient  state  of  repair,  in  making  additions  thereto, 
&c.  &C.,  that  the  same  might  be  fit  for  occupation,  &c,  &c. 

Secondly,  that  the  defendant  might  be  decreed  to  pu£ 
the  windmill  in  repair,  and  cottages,  fences,  &c. 

Thirdly,  that  the  defendant  Jackson  might  be  decreed 
to  grant  a  proper  lease. 

Fourthly  and  fifthly,  that  the  defendants,  or  some  or 
one  of  them,  might  be  ordered,  in  substitution  for  such 
relief,  to  pay  the  plaintiff  damages  by  reason  of  non- 
performance of  the  said  agreement,  and  costs  and  damages 
by  reason  of  the  non^^performance  of  the  said  agreement 
by  Cook. 

Sixthly,  that  an  account  might  be  taken  of  monies 
expended  by  the  plaintiff  in  works  that  ought  to  have 
been  done  by  A.  B.  Cook  or  the  defendant  Jackson. 

Seventhly,  that,  unless  Webber  and  Jones  should  admit 
assets,  accounts  might  be  taken  of  A.  B.  Cook's  estate,  and 
for  an  injunction  to  restrain  the  action  and  for  further  Telief. 
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The  defendant  Jackson  filed  a  general  demurrer  to 
the  bill  for  want  of  equity  and  for  multifariousness. 
C.  S.  Webber  and.W.  Jones  also  put  in  a  joint  demurrer 
for  want  of  equity.  *  In  December^  1860j  Yice-Chancellor 
Wood  allowed  both  demurrers. 

The  eleventh  paragraph  of  the  bill  was  as  follows: — 

His  Honour  Yice-Chancellor  Wood  in  his  judgment 
on  allowing  the  said  demurrers^  afler  observing  that  the 
plaintiff  had  not  agreed  to  accept  a  lease  except  upon 
the  said  Arthur  Bott  Cook  performing  that  which  by 
the  statements  in  the  bill  had  not  been  performed,  and 
that  the  plaintiff  was  wholly  free  unless  those  stipulations 
were  performed,  added  that  he  (the  Vice-Chancellor) 
must  see  whether  there  was  such  an  agreement  as  the 
Court  could  be  called  upon  to  effect,  it  being  impossible 
for  Cook  to  agree,  he  being  dead ;  and  after  expressing 
an  opinion  that  there  would  be  no  difficulty  if  the  plaintiff 
waived  the  particular  stipulations  dependent  upon  the 
joint  agreement  of  the  plaintiff  and  Cook,  the  Yice- 
Chancellor,  in  the  conclusion  of  his  judgment,  expressed 
himself,  as  appears  by  a  transcript  of  the  notes  of  a  short- 
hand writer,  in  the  words  following,  that  is  to  say : — 

«  Unfortunately  the  parties  could  not  agree,  and  he 
alone  who  could  come  to  an  agreement  is  dead ;  therefore 
the  possibility  of  arriving  at  any  agreement  between 
them  is  at  an  end,  and  the  only  point  that  was  pressing 
upon  me  was  one  rather  more  of  form  than  of  substance, 
because  I  take  it  the  parties  wish  to  have  my  opinion  as 
far  as  that  can  guide  them  upon  the  substance.  The 
only  point  of  form  was  this,  that  whereas  it  appears  this 
gentleman  would  be  entitled  to  a  lease  if  he  waived  the 
agreement,  he  says, '  Give  me  damages.'  If  I  think  he 
is  not  entitled  to  any  damages  at  all,  and  still  he  is 
entitled  to  a  lease,  then  there  would  be  something  for 
the  Court  to  act  upon  by  way  of  specific  performance. 
But  I  do  not  think  the  plaintiff  is  entitled  to  a  lea^^ 
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unless  he  makes  a  distinct  offer  to  waive  any  part  of  that 
arrangement.  It  is  not  like  the  case  of  an  agreement 
signed  hj  one  party  and  not  by  the  otl^er.  He  does  not 
bind  himself  here  by  the  filing  of  his  bill  to  take  any 
lease  at  all,  except  with  these  conditions ;  therefore  it  is 
unilateral ;  he  not  being  bound,  still  he  asks  to  bind  these 
gentlemen,  who  cannot  be  bound,  as  it  appears  to  me, 
unless  he  is  content  to  take  a  lease  without  any  arrange- 
ment being  made  with  reference  to  those  conditions  which 
are  now  incapable  of  being  performed. 

**  There  is  another  point  in  which  this  case  differs  from 
Soames  t.  JEdge,  because  in  that  case  it  appeared  there 
was  an  agreement  to  do  two  things,  an  agreement  to 
build,  and  the  plaintiff  there  was  asking  to  have  the 
agreement  performed.  The  plaintiff  agreed  to  grant  a 
lease  upon  the  other  party  building,  and  he  agreed  to 
build  to  the  satisfaction  of  the  plaintiff's  surveyor.  The 
plaintiff  says,  *  I  ask  for  damages  upon  that  right,  and 
then  I  will  grant  the  lease.'  Here  that  is  not  the  case. 
To  make  the  case  similar  it  should  be  this — that  the 
party  who  is  called  upon  to  grant  the  lease  should  be  the 
person  who  has  got  a  contract  from  the  other  side  to  do 
such  and  such  works,  and  he  says,  '  Give  me  damages  on 
that  part  of  the  contract,  and  let  me  have  the  rest  simply 
upon  the  agreement  by  specific  performance.'  It  appears 
to  me  that  there  is  no  contract  here  with  reference  to 
the  repairs  that  can  now  be  performed,  no  agreement 
ever  having  been  come  to  between  Cook  and  the  other 
party — ^no  contract  which  binds  the  plaintiff  to  take  any 
lease  at  all ;  and  unless  one  has  a  distinct  waiver  on  the 
part  of  the  plaintiff,  the  bill  is  one  against  which  a  proper 
defence  can  be  made  by  way  of  demurrer." 

The  bill  alleged  that,  it  having  been  decided  in  tlie 
former  suit  that  the  plaintiff  could  not  claim  the  full  and 
entire  perfonnace  of  the  said  memorandum  of  agreement. 
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and  the  defendant  William  Jackson  haying,  in  March, 
1861  (on  behalf  of  the  other  defendants  as  alleged,  as 
well  as  on  his  own  account),  given  the  plaintiff  notice  to 
quit,  on  the  1 1th  of  October,  1861  (treating  the  plain- 
tiff as  yearly  tenant),  it  became  necessary  for  the  plaintiff 
to  decide  whether  he  would  abandon  the  agreement 
altogether  or  waive  the  particular  stipulation  which  by 
the  death  of  Cook  had  become  incapable  of  being  per-^ 
formed.  He  decided  on  waiving  the  particular  stipula* 
tions,  and  after  some  delay,  on  the  18th  of  July,  1861, 
wrote  to  the  defendant  as  follows : — 


"  To  Mr.  William  Jackson,— I,  the  undersigned  James 
Norris,  of  Debenham,  in  the  county  of  Suffolk,  do 
hereby  give  you  notice  that  I  require  you  to  grant  to  me 
a  lease  of  the  messuage  or  tenement  and  farm  called 
Gostling  Hall,  with  the  outbuildings,  lands,  heredita- 
ments, and  appurtenances  thereto  belonging,  together 
with  the  cottages  occupied  therewith,  all  situate  in 
Debenham  aforesaid,  the  land  containing  altogether  by  ad* 
measurement  242  acres,  or  thereabouts,  and  also  of  the 
messuage  or  tenement  and  windmill,  with  the  warehouse, 
outbuildings,  lands,  hereditaments,  and  appurtenances 
thereto  belonging  situate  in  Debenham  aforesaid,  near 
or  adjoining  the  same  farm,  pursuant  to  the  agreement 
dated  the  6th  day  of  August,  1850,  made  between  the 
late  Arthur  Bott  Cook  of  the  one  part,  and  myself  of 
the  other  part.  And  I  am  willing  and  hereby  offer  to 
accept  the  said  lease,  and  to  execute  a  counterpart  thereof, 
and  also  to  bear  my  proper  expenses  of  such  lease  and 
counterpart,  waiving  all  such  conditions  and  stipulations 
in  the  said  agreement  which  are  now  incapable  of  being' 
performed.  And  I  require  you  to  forward  to  me  a  draft 
of  such  lease  for  approval,  and  in  default  of  your  com** 
pliance  with  this  demand  I  further  give  you  notice  that 
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it  is  my  intention  to  file  a  bill  in  the  High  Conrt  of 
Chancery  against  you  to  compel  you  to  grant  to  me  such 
a  lease.     Dated  this  18th  day  of  July,  1861. 

"James  Norris/' 

On  the  14th  of  August,  1861,  the  plaintiff  in  reply 
received  the  following  letter  from  the  defendant's  solici- 
tor:— 

*apswich,  14th  of  August,  1861. 

*'  Dear  Sir, — In  pursuance  of  the  notice  to  that  effect 
dated  the  18th  of  July  last,  and  addressed  to  Mr.  Wm. 
Jackson,  I  have,  under  his  instructions,  prepared  a  lease 
of  the  properties  comprised  in  the  agreement  between 
the  late  Mr.  A.  B.  Cook  and  yourself,  and  dated  the 
6th  August,  1850,  omitting  all  such  conditions  and  stipu- 
lations in  the  said  agreement  as  are  now  incapable  of 
being  performed,  and  by  book  post  I  beg  to  forward  the 
draft  of  the  lease  for  your  perusal  and  approval.  In  thus 
complying  with  the  terms  of  your  notice  of  the  18th 
July,  I  must  beg  you  distinctly  to  understand  that  Mr. 
Jackson  has  done  so,  and  that  the  draft  is  now  sent,  with- 
out prejudice  to  the  exercise  of  the  right  to  determine 
the  tenancy  at  the  end  of  the  current  year  pursuant  to 
the  notice  to  that  effect  which  was  served  upon  you 
previously  to  Lady  Day  last,  and  to  take  such  other  pro- 
ceedings as  he  may  be  advised  in  connection  with  it. 

"  I  am,  yours  faithfully, 

"Hasell  Kodwell. 

*'  J.  Norris,  Esq.,  Debenham.'* 
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The  draft  lease  was  obtained  by  the  plaintiff,  and 
submitted  by  him  to  a  conveyancing  counsel,  who  made 
certain  alterations,  to  which  the  defendant  would  not 
agree;  and  on  the  7th  November,  1861,  they  commenced 
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an  ejectment  against  the  plaintiff.  On  the  11th  Novem- 
ber, 1861,  Mr.  Taylor,  the  plaintiff's  solicitor,  wrote  to 
Mr.  Hunt,  the  town  agent  of  the  defendant's  solicitor, 
the  following  letter : — 


"  7,  Gray's  Inn  Square, 
"  Monday,  11th  November,  1861. 

"  Dear  Sir, — On  behalf  of  Mr.  Norris,  I  am  most 
anxious  (more  especially  with  reference  to  the  conclud- 
ing remarks  in  your  letter  of  the  7th  inst)  to  prevent 
the  impending  litigation  from  being  either  caused  or  com- 
plicated by  any  possible  misunderstanding  by  him  of  the 
allegations  of  right  by  Mr.  Jackson  and  his  mortgagees, 
in  connection  with  the  demand  by  Mr.  Norris  of  a  lease, 
under  the  agreement  of  6th  August,  1850. 

'^  I  therefore  enumerate  those  allegations  as  under- 
stood on  the  part  of  Mr.  Norris. 

**  1st. — Your  clients  deny  that  they  are  bound  to 
grant  any  lease  to  Mr.  Norris,  such  denial  being  wholly 
irrespective  of  any  particular  stipulations  to  be  contained 
in  the  lease,  and  of  the  waiver  by  Mr.  Norris  of  such 
stipulations  by  Mr.  Cook  as  are  now  incapable  of  being 
performed. 

"  They  allege  that,  even  if  this  were  otherwise,  they 
are  entitled  to 

"  2ndly. — Reservations  of  exclusive  rights  of  sporting 
with  covenants  for  the  protection  and  enjoyment  of  the 
game. 

"  3rdly. — A  covenant  prohibiting  an  assignment  or 
underletting  without  the  consent  of  the  landlord. 

"  4thly. — A  reservation  of  the  timber,  with  the  conse- 
quent rights  of  felling,  &c. 

"  5thly. — A  general  covenant  by  Mr.  Norris  for  the 
repairs  of  the  buildings  and  other  parts  of  the  farm, 
during  the  continuance  of  the  term. 
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The  first  three  points  are  questions  of  equitable 
constmclion ;  they  are  of  practical  importance  to  Mr. 
Norris^  and,  under  the  advice  which  he  has  receiyed  that 
that  he  is  right  in  his  views  as  to  them,  he  cannot  waive 
them. 

"  The  fourth,  also,  he  is  advised,  could  be  successfully 
resisted  bj  him ;  but  this  is  a  subordinate  point,  which 
(as  previously  stated)  he  is  willing  to  yield,  if  the  lease 
were  otherwise  satisfactorily  settled. 

^*  The  fifth  (the  assertion  of  which  certainly  seems 
inconsistent  with  Mr.  Bodwell's  letter  of  the  16th 
October)  appears  to  involve  simply  an  issue  of  &ct,  it 
having  been  distinctly  admitted  by  the  counsel  of  Mr« 
Jackson  and  his  mortgagees,  at  the  recent  consultation 
at  Mr.  Hedge's  chambers,  that  the  obligations  on  the 
part  of  Mr.  Norris  to  keep  in  repair  were  dependent 
upon  the  performance  of  Mr.  Cook's  obligations  to  put 
in  repair — but  it  was  also  alleged  that,  as  matter  of  fact, 
such  obligations  had  been  performed— such  performance 
it  denied  by  Mr.  Norris. 

"  Such,  I  believe,  to  be  a  correct  statement  of  the 
issues  of  law  and  fiEtct  raised  by  your  clients.  If  I  have 
misstated,  or  omitted  any,  be  kind  enough  to  inform  me. 

«  I  must  add,  in  conclusion,  that  the  particular  quali- 
fication of  the  covenant  as  to  repairs  which  was  inserted 
on  behalf  of  Mr.  Norris  in  the  draft  lease,  was  done  so 
when  no  idea  was  entertained  by  him  that  your  clients 
alleged  that  the  repairs  positively  undertaken  by  Cook 
(apart  fi^m  any  reference  to  mutual  agreement)  had  been, 
in  fiu^t,  executed.  And  you  will  understand  that  if  the 
particular  language  of  that  qualification  be  objected  to 
by  your  clients,  Mr.  Norris  would  willingly  consent  to 
any  fair  alteration  of  it,  his  only  wish  in  this  respect 
being  to  be  protected  against  a  greater  burthen,  as  to 
repairs,  than  the  agreement  of  1850  contemplated;  and 
that  such  protection  should  be  afforded  by  language^ 
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or  in  a  manner^  aa  effectual  as  was  provided  by  the  clear 

terms  of  that  agreement. 

"  I  am,  dear  Sir,  yours  faithfully, 

"  John  Tatlob. 
"  WiUiam  Hunt,  Esq." 

The  bill  charged  that  the  plaintiff  had  expended  con- 
uderable  siuns  on  the  premises  and  on  the  pleasure 
grounds  of  Gostling's  Hall,  and  on  the  faith  of  being 
entitled  to  a  lease  had  farmed  in  a  more  expensive  way 
than  he  would  have  done  otherwise,  and  had  always  paid 
the  full  rent,  &c. 

The  bill  alleged  that,  after  leaving  out  of  consideration 
the  particular  stipulations  which  were  made  dependent 
on  the  joint  agreement  of  the  plaintiff  and  Cook,  and 
which,  by  reason  of  Cook's  death,  were  now  incapable  of 
being  perfonned,  and  were  distinguished  by  ItaUo  type, 
there  were  other  stipulations  as  to  repair  which  had  not 
been  performed  either  by  Cook  or  Jackson,  and  in  par- 
ticular Gostling^s  Hall  had  never  been  put  into  a  good 
and  sufficient  state  of  repair,  nor  the  windmill  dwelling- 
house  and  premises  occupied  therewith,  nor  the  stones 
and  gates  put  into  a  proper  state  and  condition.  And 
the  plaintiff  charged  that  the  defendant  William  Jackson 
ought  to  be  decreed  to  fulfil  the  stipulations  as  to  repair 
in  the  agreement  which  were  in  no  wise  dependent  for  their 
performance  upon  the  joint  agreement  of  the  plaintiff, 
and  of  the  .said  A.  B.  Cook,  and  at  all  events  that  the 
plaintiff  ought  not  to  be  compelled  to  enter  into  any 
covenant  to  repair  until  the  said  stipulations  should  have 
been  fulfilled.  However,  he  submitted  to  enter  into 
such  covenant  as  the  Court  might  think  fit. 

The  bill  alleged  that  the  defendants  were  prosecuting 
the  said  action  of  ejectment,  &c.,  and  prayed — 

1.  That   the    said    action    might   be   restrained    by 
injunction. 

2.  That,  the  plaintiff  hereby  waiving  the  performance 
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of  all  such  conditions  and  stipulations  contained  in  the 
said  agreement  as  by  the  death  of  Cook  had  become 
incapable  of  biaing  performed,  the  siud  agreement  (except 
as  to  such  stipulations,  &c.)  might  be  decreed  to  be 
specifically  performed,  and  that  the  defendants  might  be 
decreed  to  execute  and  procure  the  execution  by  all 
proper  parties  of  a  lease  in  accordance  with  the  terms 
of  the  said  agreement  as  modified  by  the  waiver  afore- 
said. 

3.  That  the  defendant  Jackson  might  be  decreed  to 
perform  all  such  repiurs  as  by  the  agreement  were  not  in 
any  way  made  dependent  on  the  joint  agreement  of  the 
plaintiff  and  the  said  A.  B.  Cook,  or  that  the  covenant 
to  repair  to  be  entered  into  by  the  plaintiff  might  be 
made  conditional  on  the  due  performance  of  the  said 
repairs,  or  might  be  otherwise  qualified  in  such  a  manner 
as  might  appear  &ir  and  reasonable. 
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Mr,  Bacon  and  Mr.  Rodwelly  for  the  demurrer. — Whether  Argument. 
the  plaintiff  had  or  had  not  taken  possession  on  the  faith 
of  the  agreement,  if  he  came  to  this  Court  and  asked  for 
specific  performance  of  the  agreement  he  must  waive  the 
specific  performance  of  such  of  the  terms  as  could  not 
now  be  performed.  The  plaintiff  must  distinctly  say,  "  I 
waive  the  performance  of  that  part  of  the  agreement 
which  cannot  be  performed.'*  At  present  he,  not  being 
himself  bound,  asks  the  Court  tp  bind  the  defendants, 
and  the  contract  was  unilateral.  Then  came  the  question 
whether  he  had  waived  the  stipulations  in  the  agreement. 
The  plaintiff  said  he  would  waive  that  part  of  the  agree- 
ment which  related  to  the  fixtures,  coach-house,  stables, 
&c  (set  out  in  Italics) ;  but  that  was  not  sufficient.  [The 
Vice-Chancellor. — Why  should  he  waive  the  performance 
of  that  which  is  impossible  to  be  done?]  He  does  not 
distinctiy  offer  to  waive  any  part  of  the  arrangement; 
and  he  asks  that  the  defendant  ma^  be  decreed  to  perfomi 
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repairs.  [The  Vice-Chancellor. — The  Court  may  refer 
it  to  chambers  to  settle  the  terms  of  a  lease,  having  regard 
to  the  altered  circumstances  since  the  death  of  Cook;  but 
to  decree  that  the  defendant  should  be  obliged  to  perform 
repairs  would  be  quite  another  thing.  Because  the  plaintiff 
asks  more  than  he  is  entitled  to,  does  it  follow  that  he 
is  entitled  to  no  relief?]  —  The  sole  question  was  a 
legal  one,  whether  or  not  the  plaintiff  was  not  required 
bj  his  bill  distinctly  to  waive  all  those  conditions  which 
had  become  incapable  of  being  performed.  This  was  tiie 
precise  ground  on  which  Vice-Chancellor  Wood  had 
allowed  demurrers  to  the  former  bill,  which  was  really 
identical  with  this. 


Mr.  Maliru  and  Mr.  O.  F.  Haynes  appeared  for  the 
bill,  but  were  only  heard  as  to  the  costs  of  that  portion  of 
the  bill  which  set  out  an  extract  from  the  judgment 
of  the  Vice-Chancellor  Wood. 

Judgmmt.      The  ViCE-ChANCBLLOB  : — 

I  think  this  demurrer  must  be  overruled.  The  plaintiff 
states  an  agreement  for  a  lease  in  intelligible  terms  made 
upwards  of  ten  years  ago.  He  states  that,  upon  the  faith 
of  that  agreement  and  in  part  performance  of  it,  he 
entered  into  possession  of  the  farm  which  it  was  agreed 
should  be  let  to  him ;  that  he  for  ten  years  cultivated  the 
farm,  and  that  he  expended  money  on  the  faith  of  ob- 
taining a  lease.  Having  stated  so  much,  I  think  it  is 
impossible  to  say,  unless  there  be  some  other  vice  in  the 
bill,  that,  upon  these  statements,  he  is  not  entitied  to  any 
relief  at  all,  and  that  he  is  to  be  turned  out  of  court 
.upon  this  demurrer.  The  ground  of  the  demurrer  is, 
that  the  agreement  contains  a  stipulation  as  to  certain 
repairs  in  a  dwelling-house,  coach-house,  and  offices,  the 
nature  of  which  repairs  was  to  be  agreed  upon  between 
the  plaintiff  and  Mr.  Cook,  who  has  since  died.     My 
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opinion  is,  that  that  stipulation  as  to  the  repairs  is  not  of 
the  essence  of  the  agreement.  It  is  a  stipulation  which 
seems,  upon  the  statements  in  the  bill,  to  be  now  incapable 
of  being  literally  performed.  My  opinion  is  that,  upon  a 
bill  for  the  specific  performance  of  an  agreement  for  a 
lease  containing  certain  complicated  stipulations  as  to 
repairs  and  fixtures,  the  fact  that  the  stipulations  as  to 
repairs  and  fixtures  have  become  impossible  of  per- 
formance is  no  answer  to  the  prayer  for  specific  per- 
formance of  the  agreement,  where  there  has  been  pos- 
B^on  and  expenditure.  In  such  a  case  the  lease  must, 
of  course,  be  framed  with  regard  to  the  altered  state 
of  circumstances,  as  it  affects  those  stipulations  which 
are  not  essential  to  the  agreement.  The  demurrer  must 
therefore  be  overruled,  and  the  costs  will  follow.  But 
with  respect  to  paragraphs  nine,  ten,  and  eleven  of 
the  bill,  I  wholly  disapprove  of  the  mode  of  pleading 
which  has  been  adopted.  I  wish  to  convey  my  sense  of 
the  extreme  inconvenience  of  inserting  allegations  of  the 
language  said  to  be  used  by  a  judge  in  delivering  judg- 
ment in  another  case.  I  shall  therefore  not  allow  to  the 
plaintiff  the  costs  of  those  paragraphs. 
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BURDON  V.  BARKUS. 

ImS  bill  was  filed  by  W.  W.  Burdon  against 
William  Barkus,  and  it  prayed  a  declaration  that  the 
partnership  between  the  plaintiff  and  defendant  was  die* 
solved  on  the  13th  August,  1858.  After  praying  that 
the  partnership  accounts  might  be  taken,  the  bill  [nrayed 
demised  seams  (^)  ^^^  1^  taking  such  accounts  the  plaintiff  might 
d^g'thS*  be  allowed  the  tentale  rent  of  55.  per  ton  on  all  coaU 
lease  admitted  worked  and  gotten  by  the  plaintiff  and  defendant  as 

a  partner  in  -  o  ^  ir 

working  aforesaid  &om  and  after  the  26th  October,  1854.     That 

another  of  the 
seams,  and 
afterwards 
dissolved  the 
partnership. 
— Held^  that 
the  partner's 


(4)  it  might  be  declared  that  the  defendant  was  not 
nor  is  entitled  to  any  estate  or  interest  in  the  said 
Allerdean  Colliery,  or  in  the  seams  of  coal  comprised  in 
the  said  class  called  the  Upper  Seams,  and  (6)  that  the 
ieasTwUVut*   defendant  might  be  restrained  from  working,  Tending, 

&C.,  any  coal  out  of  the  upper  seams,  and  from  inter- 
meddling with  any  of  such  seams,  and  from  making  any 
contract,  &c.,  in  the  name  of  the  plaintiff  and  defendant 
as  co-partners.  The  following  are  the  material  allega- 
tions in  the  bill : — 


Before  and  during  the  year  1845  the  plaintiff  was 
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A  lease 
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the  partners 

and  dedicated    tenant  of  the  coal  mines  and  seams  of  coal  called  Eighton 

to  the  part-        ^  n-  i  .  •        i 

nershippur-  CoUiery,  otherwise  Team  Colliery,  situate  within  the 
pwt  of  the**  nianor  of  Ravensworth,  in  the  county  of  Durham^  with 
aswto^"u?       powers  of  working  and  getting  the  said  coal  mines  and 

where  the 

owner  of  a  lease  admits  another  to  be  his  partner  in  the  use  of  a  part  only  of  the 
demised  property,  and  afterwards  dissolves  the  partnership,  the  partner  has  no  longer  any 
interest  in  the  lease. — But  the  expelled  partner  was  held  to  be  entitled  to  an  allowance 
in  respect  of  any  benefit  that  had  accrued  to  the  lessee  in  respect  of  the  expenditure  of 
partnership  capital. 
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Beams  of  coals  and  other  minerals  (including  ironstone 
and  firedaj)  in  and  under  the  said  collieiy;  under  a 
lease  thereof  granted  hj  Thomas  Henry  Lord  Ravens^ 
worth  (since  deceased)  to  the  plaintiff  &r  a  term  of 
years  expiring  on  the  3l8t  day  of  December^  I8485  at  a 
fixed  certain  yearly  rent  and  at  tentale  rents  for  over^ 
workings.  According  to  the  usages  of  the  district  of 
Northumberland  and  Durham,  a  tentale  rent  is  a  rent 
payable  according  to  the  tale  or  number  of  tens  of  coal 
worked  and  gotten,  and  a  ten  is  a  measure  of  coal  con- 
taining about  18  Newcastle  chalds.  of  53  cwt.  each. 

"  The  seams  of  coal  and  mineral  (including  under 
the  term  ^'mineral"  ironstone  and  fireclay)  comprised  in 
the  8ud  colliery  were  and  are  commonly  distinguished  by 
being  divided,  according  to  their  relative  positions,  into 
two  classes — one  called  the  Upper  Seams,  and  comprising 
generally  the  seams  of  coal  and  mineral  aforesaid  lying 
nearer  to  the  earth's  surface,  and  the  other  called  the 
Lower  Seams,  and  comprising  generally  the  seams  of  coal 
and  mineral  aforesaid  lying  farther  from  such  surface; 
but  notwithstanding  this  nominal  distinction  the  said  two 
classee,  in  fact,  are  closely  connected,  s^d  in  some  places 
in  the  said  colliery  one,  and  in  others  the  other  class  lies 
nearer  to  the  earth's  surface,  and  in  many  places  in  the 
said  GoUiery  the  two  classes  interlace,  or  are  otherwise 
intermixed  with  each  other ;  and  for  these  reasons  it  was 
and  id  impossible,  with  due  regard  to  profit  or  economy, 
to  place  the  working  or  getting  of  the  two  classes  under 
separate  and  independent  management.  The  said  class 
called  the  Lower  Seams  comprised  and  comprises  a 
quantity  of  coal  and  mineral  much  greater  and  more 
valuable  than  the  quantity  of  coal  and  mineral  comprised 
in  the  said  class  called  the  Upper  Seams,  and  was  and  is 
generally  much  more  important  and  advantageous  for 
being  worked  and  gotten  than  the  said  class  called  the 
Upper  Seams. 

£  E  2 


IS6I. 


Statements 


414 


1861. 

BnRDON 
V. 

Barkus. 
statement* 


CASES  IN  CHANCERY. 

'^  Before  and  in  the  year  1845  the  plaintiff^  as 
such  tenant  as  aforesaid,  was  working  and  getting  the 
said  class  called  the  Lower  Seams,  and  the  defendant  was 
in  the  plaintiff's  service  as  his  colliery  agent  or  viewer 
at  the  said  colliery,  and  in  or  about  the  same  year,  and 
whilst  the  defendant  was  in  the  plaintiff's  service  as 
aforesaid,  the  defendant  proposed  to  the  plaintiff  that  the 
defendant  should  have  the  privilege  of  opening  and 
working  and  getting  ironstone,  fireclay,  and  coals  from 
the  said  class  called  the  Upper  Seams,  in  conjunction 
with  the  plaintiff,  upon  the  terms  of  sharing  with  the 
plaintiff  in  the  profits  derived  therefrom,  and  that  for 
this  purpose  such  opening,  working,  and  getting  should 
be  made  and  carried  on  by  means  of  a  drift  or  opening 
into  the  side  of  the  hill  containing  such  ironstone,  fire- 
clay, and  coals,  and  by  means  of  the  use  of  certain  rail- 
ways and  other  ways  then  already  laid  down,  and  con- 
structed by  the  plaintiff  for  the  purposes  of  the  said 
colliery,  and  that  for  such  use  the  plaintiff  should  be  paid 
a  way-leave  rent  of  2s.  per  ten  per  mile  of  material 
carried  thereon  for  the  plaintiff  and  defendant  in  such 
proposed  opening,  working,  and  getting.  The  said  hill 
contained  a  part  only'  of  the  said  class  called  the  Upper 
Seams.  The  said  proposal  of  the  defendant  comprised 
the  opening,  working,  and  getting,  in  the  first  instancej 
of  one  seam  only  of  ironstone,  fireclay,  and  coal  lying 
under  such  hill.  The  principal  object  of  such  working 
was,  in  the  first  instance,  the  working  and  getting  of 
ironstone  and  fireclay. 

'^  The  railways  and  other  ways  laid  down  and  con*- 
structed  by  the  plaintiff,  and  proposed  to  be  used  as 
aforesidd,  were  so  laid  down  and  constructed  by  the 
plaintiff  at  great  cost,  and  the  proposed  use  thereof  as 
aforesaid  was  equivalent  to  a  saving  of  upwards  of 
10,000/.  of  capital  in  such  proposed  opening,  working, 
and  getting,  and  the  defendant  represented  to  the  plain* 
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tiffj  and  the  plaintiff  believed^  that,  bj  means  of  such  pro- 
posed use  of  such  railways  and  other  ways  as  aforesaid^ 
such  proposed  opening,  working,  and  getting  could  be 
made  and  carried  on  at  a  very  small  expense. 

"  This  proposal  was  shortly  after  the  making  there- 
of accepted  by  the  plaintiff,  but  no  memorandum  in 
writing  of  such  proposal  or  acceptance,  or  of  any  agree- 
ment thereupon,  between  the  plaintiff  and  defendant  was 
ever  made  or  entered  into. 

<'  In  pursuance  of  the  agreement  between  the  plain- 
tiff and  defendant,  made  by  such  proposal  and  acceptance 
as  aforesaid,  the  plaintiff  and  defendant  in  or  about  the 
year  1845  commenced  and  made  and  carried  on  such 
opening,  working,  and  getting  by  means  of  such  drift 
and  of  such  use  of  the  said  railways  and  other  ways  as 
proposed  as  aforesaid.  One  such  seam  only  in  the  first 
instance  was  opened  and  worked,  and  aft;erwards  other 
such  seams  were  from  time  to  time  opened  and  worked 
as  aforesaid. 

"  Shortly  after  the  expiration,  on  the  said  31st  day 
of  December,  1848,  of  the  said  term  of  years  granted  by 
the  said  lease  of  the  said  colliery,  the  plaintiff  entered 
into  an  agreement  with  the  said  Lord  Eavensworth  for 
the  grant  (by  way  of  renewal  of  the  said  lease)  of  the 
lease  stated  in  the  next  following  paragraph : — 

**  By  an  indenture  of  lease,  dated  the  13th  day  of 
May,  1849,  expressed  to  be  made  between  the  said  Lord 
Ravensworth  of  the  one  part  and  the  plaintiff  of  the 
other  part,  and  duly  executed  by  the  said  Lord  Bavens- 
worth,  the  said  colliery  and  certain  other  seams  of  coal 
in  the  indenture  now  in  statement  mentioned,  being  all 
seams  of  coal  within  and  under  the  lands  or  grounds 
parcel  of  the  said  manor  of  Bavensworth,  distinguished 
in  that  behalf  in  the  plan  in  the  same  indenture  referred 
to^    together  with  such  rights,  liberties,  powers,  and 
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authorities  as  thereinafter  specified,  that  is  to  say^  among 
other  things^  to  use  the  then  present  and  to  dig  and 
use  all  such  other  pits,  shafts,  mines,  and  drifts  as  should 
be  necessary  for  working  and  carrying  on  the  s^d 
colliery  and  coal  mines,  with  full  power  for  the  making 
railways  for  leading  away  coals,  and  for  building  colliery- 
houses,  subject  to  a  reservation  to  the  said  Lord  Rave&B* 
worth,  his  heirs  and  assigns,  of  power  to  grant  way-leaves 
to  persons  other  than  the  plaintiff,  his  executors,  adminis- 
trators, and  assigns,  over  the  said  railways  and  premises, 
on  payment  therefore  to  the  plaintiff,  his  executors, 
administrators,  and  assigns,  of  a  way-leave  rent  of  2«.  per 
ten  per  mile  of  material  carried  over  the  said  railways 
and  premises,  were  demised  by  the  said  Lord  Bavena* 
worth  to  the  plaintiff,  his  executors,  administrators,  and 
assigns,  for  the  term  of  twenty-five  years  from  the  Ist 
day  of  January,  1849,  at  the  certain  yearly  rent  of  20002. 
payable  half-yearly  as  therein  mentioned.  And  by  the 
indenture  now  in  statement  it  was  agreed  that  in  respect 
of  such  certain  rent  the  lessee,  his  executors,  adminis- 
trators, and  assigns,  might  work  and  get  out  of  the 
seam  called  the  Low  Main  or  Hutton  Seam  (included  in 
the  said  class  called  the  Lower  Seams)  1200  tens  of 
coal,  and  out  of  the  seam  called  the  Top  or  Yard  Coal, 
and  the  Beaumont  (included  in  the  said  class  called  the 
Upper  Seams),  or  any  seam  or  seams  of  the  said  colliery 
and  coal  mines,  other  than  the  said  Low  Main  or  Hutton 
Seam,  200  tens  of  coal  per  annum,  and  in  the  same 
indenture  was  contained  a  reservation  for  overworkings 
of  a  rent  of  IZ.  5^.  per  ten  of  any  quantity  in  excess  of 
the  said  quantity  of  1200  tens  per  annum  of  coal  worked 
and  gotten  out  of  the  said  seam  called  the  Low  Main  or 
Hutton  Seam,  and  of  I5s.  per  ten  of  any  quantity  in 
excess  of  the  said  200  tens  per  annum  of  coal  worked  and 
gotten  out  of  the  said  seam  called  the  Top  or  Yard  Coal, 
and  the  Beaumont,  or  out  of  any  seam  or  seams  of  the 
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said  colliery  and  coal  mines^  otherwise  than  the  said  Low 
Main  or  Hutton  Seam. 

Some  time  after  the  granting  of  the  lease  of  the  13th 
May^  1849^  and  while  the  defendant  was  in  the  plaintiff's 
service,  he  requested  the  plaintiff  to  admit  him  into 
copartnership  with  the  plaintiff  in  the  drift  called  the 
Upper  Seams,  for  the  plaintiff's  interest  therein,  and 
proposed  that  a  formal  deed  of  partnership  should  be 
prepared.  The  plaintiff  immediately  refused  the  applica- 
tion, stating  that  he  never  contemplated  entering  into 
any  such  agreement,  but  only  intended  to  give  the 
defendant  an  interest  in  the  proceeds  of  the  sale  of  iron- 
stone, fireclay,  and  coals  from  the  Upper  Seams,  and 
objected  to  admitting  the  defendant  into  a  copartnership 
in  the  Upper  Seams  for  any  part  of  the  plaintiff's  interest 
under  the  leases,  as  he  the  plaintiff  had  taken  the  colliery 
and  the  coal  mines  on  lease  at  his  own  sole  risk,  and 
exclusively  found  all  the  capital  expended  thereon  for 
purchasing  engines,  railways,  and  working  the  said 
mines,  except  only  the  expense  connected  with  opening, 
working,  and  getting  the  ironstone,  fireclay,  and  coals 
out  of  the  class  called  the  Upper  Seams.  The  bill 
alleged  that  the  defendant  acquiesced  in  his  refusal. 

The  bill  alleged  that  the  colliery  was  chiefiy  valuable 
for  the  coal,  but  it  was  customary  for  the  tenants,  in- 
cluding the  plaintiff,  to  work  and  get  ironstone  and 
fireclay,  and  the  rents  for  which  were,  from  time  to  time, 
determined  by  arrangement  with  the  colliery  agent  of  the 
lessee;  and,  accordingly,  on  the  said  agreement  being 
entered  into  between  the  plaintiff  and  the  defendant,  an 
arrangement  was  made  with  Lord  Ravensworth's  agent 
respecting  the  rents,  and  shortly  after  the  granting  of 
the  lease  of  the  13th  May,  1849,  a  fiirther  arrangement 
was  made  by  the  defendant  with  the  plaintiff's  concur- 
rence for  such  working  the  Upper  Seams  on  the  fol- 
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lowing  tenns : — ^Ironstone  6d.  a  ton^  fireclay  6cL  a  ton, 
coal  lOs,  per  "  ten ; "  such  payment  for  coal  to  be  made 
independently  for  rent,  and  in  lieu  of  rent  for  coal  re- 
served in  the  lease  of  the  13th  May,  1849.   It  was  further 
arranged  that  the  rents  payable  under  this  arrangement 
should  be  paid  separately  from  the  rents  under  the  lease 
of  the  13th  May,  1849.    This  arrangement  was  verbal,  and 
no  provision  was  made  for  apportionment  of  the  ground- 
rent  payable  by  the  plaintiff  under  his  leases,  but  the  plain- 
tiff still  continued  liable  to  pay  the  rent  of  2000Z.  reserved 
by  the  lease  of  the  13th  May,  1849.     The  plaintiff,  some 
time  after  the  arrangement,  proposed  that  a  tentale  rent 
should  be  paid  him  for  all  coal  won  by  the  plaintiff  and 
defendant  out  of  the  Upper  Seams  in  addition  to  the 
way-leave  rent,  but  nothing  definite  was  arranged  until 
1854.     The  plaintiff  and  defendant  continued  to  work 
the  ironstone  and  fireclay  until  it  became  certain  that 
neither  fireclay  nor  ironstone  could  be  profitably  worked 
by  means  of  the  then  drift.     About  the  year  1854  the 
working  of  ironstone   was  wholly   abandoned  and  the 
working   of   fireclay   suspended,   but  subsequently   re- 
newed, and  since  1854  the  plaintiff  and  the  defendant 
carried  on  their  working  chiefly  for  coal,  and  both  of 
them    considered  the   arrangement  as   to  ironstone   at 
an  end.     The  expenses  of  such  workings  were  borne  by 
the  plaintiff  and  defendant  equally,  including  the  way- 
leave  rent  payable  to  the  plaintiff,  the  rents  payable  to 
Lord  Kavensworth,  and  the  expense  of  working  a  new 
winning  to  the  Upper  Seams,  and  which  is  now  called 
the  Allerdean  Colliery. 

On  the  26th  October,  1854,  the  plaintiff  wrote  to  the 
defendant  the  following  letter : — 


"  As  this  concern  has  ceased  to  work  clay  or  ironstone, 
and  is  entirely  a  coalpit  and  now  in  a  thriving  condition, 
I  think  I  am  entitled  to  charge  the  concern  a  small 
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tentale  rent  worked  under  my  lease,  and  which  I  could 
have  done  myself  had  I  pleased,  and  the  term  running  on 
as  some  compensation  for  the  facilities  afforded  by  the 
capital  outlay  of  the  old  colliery.  As  this  thing  has  now 
reached  a  profitable  point,  I  think  I  am  entitled  to,  as 
the  coals  fetch  15^.,  I  think  28.  6d,  a  ten  rent  could  be 
afforded,  if  they  are  at  12^.  then  2s.,  or  if  at  9s.  selling 
price  Is.  6d.  per  ten,  &c.  &c." 
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In  reply  to  such  letter  the  defendant  on  the   29th 
October,  1854,  wrote  as  follows : — 

**  Your  proposal  of  a  tentale  rent  for  the  drift  I  cannot  of 
course  object  to.  At  the  same  time  I  might  observe  that, 
with  a  coal  of  a  most  inferior  quality  and  worked  under 
considerable  difficulties,  that  very  few  people  would  have 
persevered  and  taken  such  trouble  as  it  has  cost  me  to  rear 
this  *  infant  concern'  to  its  present  condition.  However, 
I  have  no  doubt  we  shall  have  very  little  difficulty  in 
coming  to  an  arrangement.  The  amount  of  capital,  in 
the  shape  of  available  stock  and  cost  of  formation,  I 
should  say  will  not  be  less  than  5000Z.,  so  that  it  now 
assumes  a  shape  of  some  importance,  and  under  these 
circumstances  I  think  it  would  be  veiy  desirable  to  have 
a  deed  of  partnership  or  agreement  drawn  up,  such  deed 
to  be  concurrent  with  the  lease  of  the  colliery,  so  that,  if 
at  any  future  time  you  should  determine  to  dispose  of 
your  colliery  lease,  the  operations  of  the  drift  might  not 
form  any  impediment  in  the  way  of  your  doing  so.  At 
all  events,  it  would  avoid  the  possibility  of  any  future 
misunderstandings,  wliich,  in  matters  of  business,  it  is 
always  better,  if  possible,  to  provide  against." 

In  reply  to   such    letter    the   plaintiff  on  the  29th 
October,  1854,  wrote  as  follows: — 

•  "  With  regard  to  the  drift,  I  never  intended  it  to  be 
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worked  under  a  partnership  deed,  for,  situated  as  it  is, 
such  a  deed  might  place  me  or  my  heirs  in  a  very  unplea* 
sant  predicament,  and  there  are  many  very  cogent  reasons 
against  such  a  method  of  proceeding.  Was  it  a  new 
place  with  which  we  had  begun  operations  it  would  have 
been  different.  When  you  applied  to  me  first  it  was  to 
work  fireclay,  ironstone,  and  the  coal  above  it,  and  it  was 
stated  that  four  or  five  keels  per  day  would  be  the 
quantity.  The  coals  were  so  low  in  price  and  the  profits 
so  small  I  forbore  to  ask  any  rent  for  myself,  but  the  case 
is  very  difierent  now,  fourteen  or  fifteen  keels  at  a  good 
price  can  afford  to  pay  rent.  A  small  rent  here  will  help 
to  reduce  my  other  rents,  and  as  railroads  and  drainage 
were  all  ready  for  the  drift  it  can  well  afford  to  pay 
it.  If  you  had  had  these  to  do  10,000/.  would  not  have 
won'it." 


The  20th  paragraph  of  the  bill  was  as  follows : — 

**  The  drift  referred  to  in  the  extracts  set  forth  in 
the  last  two  preceding  paragraphs  of  this  bill  is  the  said 
Allerdean  Colliery.  The  plaintiff,  in  stating  in  his  said 
letter  of  the  31st  day  of  October,  1854,  that  he  never 
intended  such  drift  to  be  worked  under  a  partnership 
deed,  meant  (as  was  the  fact  and  as  was  well  known  to 
and  understood  by  the  defendant)  that  the  plaintiff  never 
intended  that  there  should  be  any  formal  copartnership 
between  the  plaintiff  and  defendant  so  as  to  give  the 
defendant  any  estate  or  interest  in  the  said  Allerdean 
Colliery,  or  in  any  of  the  seams  comprised  in  the  said 
said  drift  called  the  Upper  Seams ;  and,  on  the  contrary, 
the  plaintiff  charges  that,  although  the  defendant  as  afore- 
said applied  to  the  plaintiff  requesting  to  be  admitted  into 
partnership  with  the  plaintiff  in  the  said  Allerdean  Col- 
liery, and  in  the  seams  comprised  in  the  said  drift  called 
the  Upper  Seams^  yet  the  plaintiff  always  refused  such 
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applieationSy  and  the  defendant,  after  the  date  of  the  sfdd 
letter  of  the  31  at  day  of  October,  1854,  did  not  again 
make  any  such  application  to  the  plaintiff  as  aforesaid, 
but  acquiesced  in  the  plaintiff's  said  refusal.     By  the 
reference  in  the  said  letter  of  the  Slst  day  of  October, 
1854,  to  the  situation  of  the  said  lastly  hereinbefore  men- 
tioned drift,  the  plaintiff  intended,  and  the  defendant 
understood  the  plaintiff  to  refer  to,  the  position  of  and 
other  particulars  relating  to  the  said  Team  Colliery,  and 
the  said  two  classes  of  seams  stated  in  the  paragraph 
numbered  two  of  this  bill,  and  particularly  to  refer  to  the 
circumstance  that  for  the  reasons  stated  in  the  same  para** 
graph  the  said  two  classes  of  seams  could  not  be  worked 
independently  with  advantage^  and  consequently  that  if 
the  plaintiff  were  to  agree  to  give  the  defendant  any 
eetate  or  interest  in  the  said  class  called  the  Upper 
Seams  such  agreement  might  seriously  interfere  with  and 
interrupt  the  working  and  getting  by  the  plaintiff  or  his 
representatives  of  the  said  class  called  the  Lower  Seams. 
At  the  time  when  the  correspondence  by  the  said  letters 
of  the  26th,  29th,  and  3lBt  days  of  October,  1854,  took 
place,  as  well  as  at  the  time  when  the  said  agreement 
between  the  plaintiff  and  the  defendant  was  made  as 
aforesaid,  the  defendant  was  in  the  plaintiff's  service  as 
aforesaid,  and  in  such  service  was  managing  the  working 
and  getting  of  the  said  class  called  the  LoWer  Seams,  and 
the  plaintiff  considered  (as  the  fact  was)  that  while  the 
defendant  continued  so  to  be  in  the  plaintiff's  service, 
and  consequently  had  the  management  under  the  plaintiff 
of  the  whole  of  the  said  Team  Colliery,  no  such  inter- 
ference with  or  interruption  of  the  working  and  getting 
of  the  said  class  called  the  Lower  Seams  as  aforesaid 
would  be  occasioned  by  allowing  the  defendant  to  work 
and  get  in  the  said  class  called  the  Upper  Seams  and 
giving  him  a  shore  of  the  profits  thereof.     If  the  defen- 
dant had  not  been  in  the  plaintiff's  service  as  aforesaid 


1661. 
BumBON 

V. 

Babkvs. 
statement. 


422 


CASES  IN  GHANCEBT. 


1861. 

BUBDON 
V. 

Babkub. 
Statement, 


the  plaintiff  would  never  have  made  the  sud  agreement 
with  the  defendant^  or  any  agreement  with  him  or  with 
any  one  by  which  the  said  two  classes  would  be  worked 
under  different  management." 

Shortly  after  this  correspondence^  and  in  order  to 
determine  what  amount  of  tentale  rent  should  be  paid  to 
the  plaintiff  in  pursuance  of  the  letters  of  the  26th  and 
29th  October^  1854^  the  plaintiff  and  defendant  referred 
to  Mr.  Forster^  a  colliery  viewer^  to  fix  inter  alia  the 
amount  of  tentale  rent  for  coal  gotten  out  of  the  Aller- 
dean  Colliery  and  the  drift  called  the  Upper  Seams^  who 
awarded  5s.  per  ten  of  all  coal  so  gotten.  The  bill 
alleged  that  this  reference  included  a  question  as  to  a 
way-leave^  and  that  the  defendant  acted  on  such  reference, 
but  no  payment  had  been  made  to  the  plaintiff  in  respect 
of  such  tentale  rent.  The  bill  further  alleged  that  the 
plaintiff  and  defendant  continued  to  work  the  AUerdean 
Colliery  and  the  drift  called  the  Upper  Seams,  and 
during  the  last  several  years  gained  a  small  profit,  but 
during  the  last  two  years  there  had  been  a  loss.  The 
bill  alleged  that  the  defendant  had  furnished  the  plaintiff 
with  a  statement  of  account,  which  showed  a  balance 
against  the  company  of  6237/.  11«.  6d.,  for  which  the 
creditor  was  pressing  for  payment,  and  of  which  the 
plaintiff  had  paid  500/.  on  account.  The  bill  further 
alleged,  by  amendment,  that  Lord  Ravensworth,  in  conse- 
quence of  an  action  threatened  by  the  creditor,  threatened 
to  distrain  for  rent  due  in  respect  of  the  AUerdean  Col- 
liery. In  such  statement  fiirnished  by  the  defendant 
no  account  was  taken  of  the  tentale  rent  due  to  the 
plaintiff.  The  bill  charged  that  under  the  circumstances 
aforesaid  the  affairs  of  the  said  workings  were  insolvent, 
and  ought  to  be  wound  up.  The  bill  alleged  that  the 
plaintiff,  having  become  dissatisfied  with  the  management 
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of  the  Team  Colliery  by  the  defendant^  lately  gave  him 
notice  to  leave,  but  that  thereupon  for  the  first  time  he 
claimed  to  be  a  co-partner  with  the  plaintiff  in  the  whole 
of  the  Upper  Seams.  The  plaintiff  charged  the  contrary 
of  this  allegation  was  the  fact,  and  that  neither  he  nor 
any  other  person  lawfully  authorized  by  him  ever  signed 
any  agreement  in  writing,  or  memorandum  or  note  in 
writing  of  any  agreement,  and  that  there  never  was  any 
agreement  in  writing,  for  a  partnership  in  the  said  Upper 
Seams,  and  the  plaintiff  in  this  respect  claimed  the  benefit 
of  the  Statute  of  Frauds.  As  evidence  that  no  such 
partnership  existed,  the  plaintiff  referred  to  a  letter  dated 
the  12th  January,  1858,  in  which  he  forbade  the  defen- 
dant to  open  out  another  of  the  Upper  Seams,  and  with 
which  order  the  defendant  acquiesced.  The  bill  further 
alleged  that  since  the  commencement  of  the  suit  the 
defendant  had  improperly  opened  a  seam  of  the  Lower 
Seams,  called  the  Maudlin  Seam,  stating  that  he  had 
opened  it  for  ventilation,  but  had  without  the  plaintiff's 
knowledge  worked  for  coal. 

On  the  29th  of  July,  1858,  the  defendant's  solicitors 
sent  to  the  plaintiff's  solicitors  the  following  proposal : — 
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"  Allerdean  Colliery. — ^Proposal  for  a  dissolution  of  the 
partnership. — Mr.  Barkus  to  undertake  the  payment  of 
all  debts  against,  and  be  entitled  to  receive  all  accounts 
due  to,  the  colliery,  on  Mr.  Burdon  assigning  over  to 
him  his  share  and  interest  in  the  said  colliery,  and  in  the 
two  seams  of  coal  now  in  operation,  namely,  the  High 
Main  and  Yard  Coal  Seams,  together  with  the  rights, 
liberties,  and  privileges  comprised  in  the  lease  firom  Lord 
Bavensworth,  so  far  as  they  extend  to  these  two  seams. 

''  The  payment  of  the  amount  due  to  Mr.  Burdon  for 
way-leave  rent  over  Team  Colliery  Railway  up  to  the 
period  of  dissolution  to  be  spread  over  a  term  of  four 
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years^  and  to  bear  interest  at  the  rate  of  5L  per  centum 
per  annum,  and  all  future  way-leave  rents  accruing 
after  that  period  to  be  settled  half-yearly  on  the  30th  day 
of  June  and  Slst  day  of  December. 

'^  Any  further  compensation  that  Mr.  Burdon  may  be 
entitled  to  for  the  value  and  assignment  of  his  interest  in 
the  colliery,  or  for  his  permission  to  work  the  coal  (after 
deducting  his  proportion  of  the  debts),  to  be  settled  by 
arbitration,  and  to  be  paid  by  a  tentale  rent  on  the 
quantity  of  coals  drawn  to  bank,  or  otherwise  as  may  be 
agreed  upon." 


The  plaintiflrs  solicitors,  on  the  3 1st  July,  returned  the 
following  counter-proposal : — 


*'  Allerdean  Colliery. — ^Proposal  by  Mr.  Burdon  for  a 
dissolution  of  the  partnership. — Mr.  Barkus's  propoation, 
as  submitted  by  Messrs.  Chater,  Arnott,  and  Chater,  is 
declined. 

''  Mr.  Burdon  requires  the  colliery  plant,  engines^  fix- 
tures, materials,  and  other  stock,  live  and  dead,  to  be 
valued  by  competent  parties  to  be  agreed  upon.  The 
outstanding  book  debts  to  be  ascertained  and  collected,  or 
valued  as  agreed,  the  colliery  accounts  to  be  investigated, 
the  debts  and  liabilities  to  be  also  ascertained,  and  in 
ease  the  debts  and  liabilities  should  exceed  the  assets  by 
a  sum  of  not  exceeding  20002.,  Mr.  Burdon  proposes  lo 
take  the  said  assets  at  the  valuation,  he  reoeiviiig  aU 
aooounts  due  to  the  colliery,  and  indemnifying  Mr. 
Barkus  against  the  debts  and  liabilities  so  ascertained. 
In  case  tiie  debts  and  liabilities  exceed  the  value  of  dK 
assets  by  any  sum  above  the  2000^,  such  excess  to  be 
borne  by  Mr.  Burdon  and  Mr.  Barkus  equally^  Mr. 
Burdon  nevertheless  indemnifying  Atr.  Barkus  to  the 
extent  of  the  20002.,  and  takii^  the  assets  as  aforesud. 
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If  the  assets  exceed  the  debts  the  surplus  to  be  equally 
divided,  Mr.  Burden  paying  Mr.  Barkus  his  proportion. 

'^  A  dissolution  on  these  terms  to  take  effect  Irom  31st 
July^  1858. 

'^  Mr.  Barkus  to  give  an  answer  to  this  proposition 
within  a  week. — 31st  July,  1858." 
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The  plaintiff  having  received  no  reply,  on  the  13th 
August,  1858,  the  plaintiff  gave  notice  that  he  dissolved 
the  partnership,  and  required  the  defendant  to  desist  from 
working  for  coal.  On  the  13th  August,  1858,  the  defen- 
dant's solicitors  wrote  declining  the  plaintiff's  proposal. 

The  bill  alleged  that  since  the  commencement  of  the 
suit  the  defendant  was  working  the  Allerdean  Colliery 
in  a  manner  injurious  to  the  Team  Colliery,  and  had 
caused  inconvenience  by  taking  the  waggons  of  the 
North-Eastem  Railway  Company  intended  for  the  use 
of  the  Team  Colliery,  and  applying  them  to  the  use  of 
the  Allerdean  Colliery,  and  also  worked  coal  from  the 
seams  of  the  Upper  Seams,  threatened  and  intended  to 
open  out  new  seams  in  the  Upper  Seams,  and  to  contract 
further  liabilities  in  the  name  of  the  plaintiff  and  himself 
as  co-partners. 

The  plaintiff  also  filed  a  supplemental  bill,  alleging 
that  since  the  filing  of  the  original  bill  the  defendant  had 
been  improperly  working  the  Meadow  Pit  and  the 
Upper  Seams,  and  thereby  let  down  great  quantities  of 
water  from  the  surface  into  the  Allerdean  Colliery  and 
thence  into  the  Team  Colliery;  and  prayed  for  com- 
pensation and  damages  in  respect  of  such  wrongful 
working. 

The  defendant  by  his  answer  stated  that  he  dis* 
tinctly  understood  that  the  agreement  for  partnership 
was  to  be  extended,  and  it  did  in  fiict  extend,  to  the 
working  of  the  whole  (^  the  available  coal,  fireclay,  and 
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ironstone  in  the  Upper  Seams^  during  the  then  term  of 
the  plaintiiF's  holding  and  the  future  remaining  term  to 
be  obtained  by  him ;  and  in  consequence  and  upon  the 
faith  thereof  he  was  induced  to  expend,  and  did  with  the 
full  knowledge  and  concurrence  of  the  plaintiff  expend, 
capital  and  labour  in  developing  and  opening  the  sidd 
seams  on  a  scale  and  to  an  amount  commensurate  with 
and  calculated  upon  and  adapted  to  the  said  anticipated 
and  agreed  duration  of  the  said  partnership,  the 
deponent  fully  calculating  that  there  would  be  ample 
time  during  the  continuance  of  the  said  partnership 
to  redeem  and  realize  the  said  expenditure.  That  the 
defendant  never  acquiesced  in  the  plaintiff's  refusal  to 
enter  into  a  formal  deed  of  partnership  in  any  of  the 
particulars  stated  by  the  plaintiff,  but  always  considered 
such  partnership  established  from  its  commencement  in 
1849 ;  and,  on  the  faith  of  such  agreement,  advanced 
capital  in  equal  portions,  and  carried  on  the  said  work- 
ings for  many  years,  and  that  no  dispute  ever  arose 
between  deponent  and  the  pliuntiff  until  the  plwitiff 's 
claim  to  a  tentale  rent,  but  that  the  defendant  always 
refused  to  pay  the  tentale  rent.  That  the  new  winning 
way  referred  to  in  the  pliuntiff 's  bill  was  merely  a  con- 
struction and  extension  of  the  old  drift  winning.  That 
after  the  coal  under  that  part  of  the  estate  first  worked  by 
the  drift  had  been  considerably  exhausted  by  the  plaintiff 
and  the  deponent,  and  the  profits  during  that  period 
having  been  equally  divided  according  to  the  partner- 
ship agreement,  without  reserving  any  fund  for  fiirther 
extension  at  the  Meadow  Pit,  it  became  at  last  necessary 
to  open  out  and  fit  up  that  pit  for  coal  work,  the  expense 
for  which  purpose  necessarily  involved  the  advance  of 
farther  capital ;  and  as  it  was  inconvenient  for  either  the 
plaintiff  or  the  defendant  then  to  provide  capital  for  that 
purpose,  they  determined  to  raise,  and  did  raise,  the 
capital  on  credit,  given  to  them  by  the  Northumberland 
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and  Durham  District  Banking  Company^  and  other 
means^  which  involved  the  AUerdean  Colliery  in  debt 
to  the  amount  of  upwards  of  6OOO/.5  of  which  2300/.  was 
obtained  from  the  said  bank.  The  said  bank  stopped 
payment  on  the  15th  November^  18575  before  the  pit  was 
put  into  profitable  operation  for  repayment  of  the  said 
debt.  That  under  such  circumstances  the  stoppage  of 
the  colliery  workings,  as  desired  and  asked  for  by  the 
plaintiiBT^  would  have  been  ruinous  to  the  defendant, 
inasmuch  as,  if  he  had  abandoned  or  lost  his  share  at 
that  time,  it  would  have  deprived  the  defendant  of  the 
means  of  paying  his  share  of  the  liabilities,  while  the 
plaintiff  would  have  been  thus  put  into  possession  of  the 
pit  in  profitable  condition,  and  have  been  enabled  to 
continue  its  workings  and  reap  the  entire  benefit  and 
profit  of  the  defendant's  shdre,  which  he  submitted  the 
pliuntiff  had  no  right  or  power  to  do.  The  defendant 
further  stated  that  the  plaintiff's  proposal  for  a  ten  tale 
rent  was  meant  as  a  compensation  for  facilities  which  he 
erroneously  alleged  and  supposed  had  been  afforded. 
That,  when  the  partnership  agreement  was  first  entered 
into  between  himself  and  the  plaintiff  in  1845,  it  was 
distinctly  understood  and  agreed  that  the  arrangement 
for  working  the  Upper  Seams  was  to  continue  during 
the  plaintiff's  holding  of  the  said  colliery  under  his  then 
lease  and  the  renewal  thereof;  and  that  defendant  was 
to  have  and  did  acquire  to  that  extent  an  interest  in  the 
said  AUerdean  colliery;  and  in  accordance  with  the 
ssid  understanding  and  partnership  agreement,  the  neces- 
sary capital  was  advanced  from  time  to  time  by  the  plain- 
tiff and  the  defendant^  with  a  view,  as  the  plaintiff  well 
understood,  to  work  and  exhaust  all  the  coal  com- 
prised in  the  said  seams,  and  the  same  had  been 
worked  ever  since.  The  defendant  submitted  that  he 
would  not  have  carried  on  the  said  concern  at  his  own 
personal  risk,  which  he  had  done  for  several  years,  if  he  were 
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snbject  to  be  expelled  from  the  concern  at  any  time 
at  the  will  of  the  plaintiff  without  being  allowed  or 
able  to  redeem  or  obtain  any  return  of  his  capitaL 

Mr,  Bacon  and  Mr,  A.  G.  Marten  opened  the  case  on 
behalf  of  the  plaintiff,  but  they  were  stopped  by  the 
Court,  and,  the  evidence  on  both  sides  having  been  read, 
the  Court  called  upon  the  defendant's  counsel. 

Mr.  Malins  and  Mr.  Hobhomcy  for  the  defendant. — It 
was  not  necessary  that  there  should  be  any  written 
instrument  creating  a  partnership ;  if  the  partners  entered 
into  a  business  on  the  terms  of  dividing  the  profit  and 
loss,  that  constituted  a  partnership  as  effectually  as  an 
agreement  by  indenture,  and  all  the  usual  incidents  of  a 
partnership  followed :  Feaiherstonhaugh  v.  Fenwick  (a), 
Crawshay  v.  Collins  (i).  This  case  might  be  likened  to 
one  where  persons  had  been  seized  of  land  in  fee  as  co- 
owners,  and  had  farmed  it  in  partnership.  In  that  case, 
if  one  would  not  go  on  the  other  might.  There  was  no 
extravagance  in  supposing  they  were  partners  in  the 
working  for  the  whole  period  of  the  lease,  although 
there  was  great  difficulty  in  supposing  they  were 
partners  for  ever.  It  was  quite  different  where  the 
property  was  such  as  might  reasonably  be  held  in  part- 
nership, when  the  duration  of  it  was  reasonable,  and 
the  position  of  the  parties  was  such  that  the  business 
could  not  be  carried  on  unless  it  were  by  means  of 
the  property.  If  both  parties  were  dead  the  law 
would  infer  such  a  partnership,  much  more  when  both 
were  alive,  one  speaking  clearly  to  a  reasonable  and 
probable  scheme,  the  other  unable  to  give  any  other 
reasonable  explanation  of  the  apparent  state  of  things. 
The  evidence  showed  that  before  the  agreement  of  1845 


(a)  17  Ves.  298. 
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Mr.  Burdon  had  capital  and  the  lease^  whilst  Mr.  Barkus 
had  no  capital,  but  skill  and  experience.  Mr.  Burdon 
not  having  skill  enough  to  make  the  Upper  Seams  profit- 
able, Mr.  Barkus  conceived  the  idea  of  working  all  the 
minerals  together.  What  more  likely  than  that  this 
should  be  the  subject  of  a  partnership?  The  defen- 
dant's right  to  have  the  benefit  of  a  parol  agreement 
supported  by  his  own  evidence  could  not  be  disputed : 
Forster  v.  Hale  (a).  Dale  v.  Hamilton  (J),  Lindley  on 
Partnership,  82.  The  result  of  the  evidence  clearly 
showed  an  original  agreement  to  work  ironstone  and 
coal  in  partnership;  and  that  there  was  no  alteration 
of  this  original  agreement.  [  Crawshay  v.  Maule  (c), 
Ex  parte  Owen  and  Gutch  (rf),  Fereday  v.  Wigktwich  (e), 
were  cited.] 

Mr.  Bacon  was  heard  in  reply  as  to  part  of  the  inquiry 
to  be  directed. 

The  Vice-Chancellob  : — 

The  question  is,  whether  or  not  the  defendant  has 
acquired  an  interest  in  part  of  the  coal  demised  to  the 
plaintiff  commensurate  with  the  duration  of  the  lease 
which  is  the  property  of  the  plaintiff.  If  a  lease  be 
acquired  for  the  purposes  of  a  partnership,  no  matter 
whether  acquired  in  the  name  of  one  partner  or  of  all, 
being  acquired  for  the  purposes  of  the  partnership  and 
dedicated  to  the  purposes  of  the  partnership,  that  lease 
is  part  of  the  partnership  assets.  But  where  the  lease 
is  not  acquired  for  the  purposes  of  the  partnership,  but 
was  antecedently  existing — ^the  property  of  one  who,  on 
his  engaging  in  the  partnership,  agrees  that  a  part  only 
of  the  property  in  the  lease  shall  be  used  for  the  purposes 
of  the  partnership,  and  containing  a  demise  of  other  and 

(a)  a  Yes.  308-314.  (d)  4  De  G.  &  S.  351. 

{h)  5  Hare,  369-382.  (e)  Tamml.  260. 

(e)  1  Swans.  495. 
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larger  property  which  never  was  dedicated  to  any  purposes 
of  the  partnership^  such  a  lease  is  only  affected  by  the  rights 
of  the  partner  so  long  as  the  partnership  lasts^  unless  there 
be  some  express  agreement  to  the  contrary^  or  some  extraor-. 
dinary  circumstances^  such  as  expenditure  of  partnership 
capital  on  the  part  dedicated  to  partnership  purposes.  In 
the  present  case,  the  plaintiff  Mr.  Burden,  long  before  the 
partnership  was  formed,  was  the  lessee  of  large  seams 
of  coal,  which  are  distinguished  as  the  Upper  Seams  and 
Lower  Seams.  The  Upper  Seams,  long  before  the  year 
1845,  appear  not  to  have  been  considered  the  subject  of 
profitable  working  by  the  plaintiff;  but  in  that  year  a 
proposal  was  made  by  the  defendant  that  he  and  the 
plaintiff  should  join  in  working  the  Upper  Seams,  which 
were  only  part  of  the  demise.  In  the  absence  of  some 
express  stipulation,  or  of  conduct  on  both  sides  which 
would  bind  both  parties  as  completely  and  absolutely 
as  a  stipulation  in  writing,  to  say  that  a  part  of  the 
demised  property  became  for  the  whole  term  of  the 
demise  the  property  of  a  partnership  formed  merely 
for  working  a  part  of  what  was  included  in  the  lease, 
seems  to  me  to  have  no  warrant  either  on  principle  or 
authority.  It  is  said,  however,  that  the  lease  which  was 
existing  when  the  partnership  was  formed  was  renewed 
during  the  currency  of  the  partnership.  But  the  renewed 
lease  included  all  the  property  in  the  original  lease,  and 
the  partnership  was  constituted  merely  for  working  a 
small  part.  As  to  the  ironstone  and  fireclay,  the  right 
to  them  was  acquired  by  a  separate  contract  with  the 
lessor,  and  was  acquired  for  the  purposes  of  the  partner- 
ship, and  for  no  other  purpose;  and  therefore,  to  the 
extent  of  the  interest  in  the  ironstone  and  fireclay,  that 
was  an  interest  which  constituted  part  of  the  partnership 
assets.  But  as  to  the  seams  of  coal,  nothing  was  done  to 
bind  the  interests  of  the  plaintiff,  or  to  give  the  defendant 
an  interest  in  those  seams  of  coal  during  the  whole  period 


CASES  IN  CHANCERY. 


431 


of  the  demise^  or  to  do  that  which  the  defendant  always 
struggled  for,  namely,  to  make  the  partnership  co-exten- 
sive with  the  duration  of  the  lease  of  the  seams  of  coal. 
Therefore,  upon  that  part  of  the  case,  the  defendant  has 
entirely  failed,  and  the  plaintiff  is  entitled  to  a  decla- 
ration that  the  defendant  is  not  entitled  to  any  interest 
beyond  the  duration  of  the  partnership  in  the  seams  of 
coal  demised  to  the  phdntiff. 

Upon  the  other  part  of  the  case  very  considerable 
difficulty  has  arisen,  from  the  state  of  the  evidence  and 
the  peculiar  nature  of  the  partnership  property,  and 
of  the  dealings  between  the  plaintiff  and  defendant. 
The  defendant  has  distinctly  sworn  that,  as  to  one  part  of 
the  partnership  workings,  there  were  erected  at  what  is 
called  the  Meadow  Pit,  at  an  expense  of  what  he  states  to 
be  5000/.,  works  in  the  erection  of  which  he  would  never 
have  concurred,  as  to  his  share  of  the  expenditure,  unless 
with  a  view  to  a  profitable  use  of  the  workings  so  created 
in  the  partnership  business  he  was  carrying  on  with  the 
plaintiff.  Now,  as  the  plaintiff  has  made  use  of  his 
undoubted  right  to  dissolve  this  partnership  when  he 
pleases,  and  as  the  partnership  will  now  be  dissolved 
from  the  date  of  the  decree,  he,  having  obtained  the 
benefit  of  a  dissolution,  must  do  what  fairness  and 
justice  require  towards  the  partner  whom  he  has  ex- 
pelled. If  it  turns  out  upon  inquiry  that  the  expenditure 
upon  the  works  in  question  was  made  under  such 
circumstances  as  that  the  defendant,  if  he  had  known 
it,  would  not  have  concurred  in  it,  a  fair  allowance 
must  be  made  to  the  defendant  in  respect  of  that  ex- 
penditure in  taking  the  accounts  under  the  decree. 

There  is  another  question  which  is  equally  important. 
Up  to  the  date  of  the  decree,  which  will  be  the  date  of 
the  dissolution,  there  has  been  a  continuing  partnership 
for  the  purpose  of  working  the  mines  of  coal,  ironstone, 
and  fireclay,  carried   on  by   plant  and   stock   which  is 
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the  property  of  both.  The  defendant  says  that  the 
plaintiff^  now  that  the  profits  have  become  considerable 
by  means  of  the  defendant's  exertions  as  manager  of  the 
property^  seeks  to  exclude  him  from  sharing  in  those 
profits.  The  plaintiff^  on  the  other  hand,  says  it  is  not  to 
be  assumed  that  he  intends  to  carry  on  these  works ;  that 
he  wants  to  have  a  sale  of  the  stock  and  plant,  which  shall 
produce  no  more  than  the  mere  actual  value  of  these 
utensils  as  produced  upon  the  sale  of  an  abandoned  con- 
cern ;  and  he  insists  upon  a  right  to  have  the  plant  and 
stock  sold  upon  that  footing.  Considering  what  the 
defendant  has  stated  upon  oath  on  this  subject,  though 
it  is  by  no  means  clear  that  the  defendant  is  entitJed 
to  have  this  stock  valued  as  stock  of  what  is  called  a 
going  concern,  yet  the  duty  of  the  Court  seems  to  be  to 
direct  an  inquiry,  in  prosecuting  which  both  sides  may 
bring  in  evidence,  so  as  to  enable  the  Court  to  judge 
how  the  plant  and  stock  are  to  be  valued. 

It  is  very  clear  upon  the  evidence  that  in  October, 
1854,  the  plaintiff  wrote  a  letter  to  the  defendant, 
in  which,  referring  to  his  ownership  in  the  other 
works  included  in  the  lease — works  which  were  made 
available  for  the  purposes  of  the  partnership — he  said 
it  would  be  a  fair  thing  that  something  should  be  allowed 
to  him  in  the  shape  of  a  tentale  rent  in  respect  of 
the  use  of  that  part  of  his  property  for  the  partnership 
purposes.  The  answer  of  the  defendant  to  that  proposal 
distinctly  states  that  the  plaintiff's  proposal  of  a  tentale 
rent  was  a  reasonable  one ;  and  the  plaintiff  by  his  bill 
prays  that,  in  taking  the  account,  he  may  be  allowed  a 
tentale  rent  of  5^.  per  ten.  Assuming  that  5«.  is  a  proper 
rate  to  be  charged,  the  right  course  will  be  to  direct  a 
reference  to  chambers  to  ascertain  the  amount  due  on  that 
footing.  Upon  the  whole  case  there  must  be  a  decree  for 
the  dissolution  of  the  partnership  from  the  date  of  this 
decree;  a  direction  to  take  the  usual  partnership  accounts ; 
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and  upon  these  difficult  subjects  of  inquiry  the  decree  will 
be  as  follows  : — Declare  that  the  partnership  is  dissolved  as 
from  this  day  ;  declare  that  the  defendant  is  not  entitled 
to  any  interest  in  the  seams  of  coal  comprised  in  the 
indenture  of  lease  dated  the  13th  May,  1849 ;  direct 
an  account  of  the  partnership  transactions,  and  an  account 
of  the  credit,  property,  &c.,  of  the  partnership.  Inquire 
and  certify,  haying  regard  to  the  terms  of  the  partner- 
ship and  the  purposes  for  which  the  works  called  Meadow 
Pit  were  erected  and  are  now  used  or  capable  of  being 
used,  and  the  circumstances  under  which  the  expenses 
were  defrayed,  whether  any  and  what  sum  ought  to  be 
allowed  to  the  defendant  in  respect  of  such  expenses.  An 
inquiry  whether,  having  regard  to  the  state  of  the  stock 
and  plant  of  the  said  partnership,  and  to  the  purposes  for 
which  it  is  capable  of  being  used  by  the  plaintiff,  the 
same  ought  to  be  valued  as  the  plant  and  stock  of  a 
going  concern,  or  upon  any  and  what  other  footing; 
and  it  is  ordered  that  the  same  be  valued  accordingly. 
An  inquiry,  what  will  be  a  proper  sum  to  be  allowed 
to  the  plaintiff  for  a  tentale  rent  from  October,  1854, 
on  the  footing  of  the  letters  of  the  26th  October  and  the 
29th  October,  1854.  Reserve  further  consideration;  no 
costs  on  either  side ;  liberty  to  apply. 
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EGLIN  V.  SANDERSON. 

XHE  bill  was  filed  by  William  Henry    Eglln,   and 
prayed  that  the  trusts  of  the  will  of  Joseph  Eglin,  dated 
the  13th  August,  I860,  might  be  administered,  whereby^ 
after  directing  all  his  just  debts,  funeral  and  testamentary 
expenses,  to  be  paid,  he  gave  to  his  wife  Elizabeth  Eglin 
a  legacy  of  50/.,  also  certain  household  goods,  and  an 
annuity  of  200/.  for  her  life  in  case  she  should  so  long 
remain  his  widow.     The  testator  left  to  the  discretion  of 
his  executors  to  set  aside  such  parts  of  his  real  and 
personal  estate,  or  both,  as  they  should  think  best  for 
better  securing  the  payment  of  the  annuity ;  and  subject 
to  payment  of  debts  and  the  legacy  and  annuity  above 
mentioned,  gave  the  residue  of  his  personal  estate  and 
effects,  and  also  all  his  real  estates,  unto  Joseph  Sander- 
son, John  Sanderson,  and  William  Dryden,  their  heirs, 
executors,  administrators,  and  assigns,  upon  trust  to  sell 
and  dispose  of  the  same  real  and  personal  estates,  or  of 
such  part  or  parts  thereof  as  they  should  think  proper, 
for  the  payment  of  his  just  debts,  for  the  benefit  of  the 
trusts  of  that  his  wHl,  and  upon  further  trust  to  stand 
seised  and  possessed  of  the  residue  for  the  benefit  of  any 
children  he  might  happen  to  leave,  or  which  might  be 
born  in  due  time  after  his  decease,  and  to  pay  and  apply 
the  income  as  his  trustees  should  consider  reasonable  and 
proper  for  and  towards  the  maintenance,  education,  and 
advancement  of  his  said  children ;  and,  when  the  youngest 
of  his  children  should  attain  twenty-one,  upon  trust  to 
assign  and  convey  the  residue  among  all  such  children, 
their  heirs,   executors,    administrators,   and  assigns,  as 
tenants  in   common.     The  testator  appointed  the  said 
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Joseph  Sanderson,  John  Sanderson,  and  William  Dryden        ^862. 
executors  of  his  said  will.  Eolin 

The  testator  died  at  Hamburg  in  March,  1836,  leaving  sahdbesok. 
his  widow  and  three  children,  Joseph  Eglin  his  eldest 
son,  the  plaintiff  William  Henry  Eglin,  and  Josephine 
Eglin.  The  widow  died  on  the  22nd  January,  1852,  in- 
testate, leaving  no  personal  representative.  Joseph 
Eglin,  the  son,  died  on  the  23rd  November,  1852,  never 
having  been  married,  and  intestate.  Josephine  Eglin, 
the  daughter  of  the  testator,  was  born  about  the  28th 
August,  1836,  after  the  testator's  death.  She  was 
adopted  by  a  friend  of  her  father,  was  never  recognised 
as  a  daughter  of  the  testator,  and  was  now  living  in 
Australia. 

The  bill  was  filed  against  Joseph  and  John  Sanderson, 
William  Dryden,  and  Josephine  Eglin,  who  was  out  of 
the  jurisdiction.  It  alleged  that  the  plaintiff  since  the 
death  of  his  mother  had  made  various  applications  to  the 
trustees  and  executors.  In  answer  to  such  application 
William  Dryden  said  that  Joseph  Sanderson  had  the 
entire  management  of  the  estate  of  the  testator,  and 
Joseph  Sanderson  stated  that  the  will  was  of  no  use,  and 
moreover  that  he  did  not  know  such  a  will  was  in  ex- 
istence. In  reply  to  subsequent  applications,  it  was 
alleged  that  the  trustees  and  executors  now  stated  that 
the  testator  during  his  lifetime  conferred  upon  them 
full  powers  of  management  over  his  property ;  but  they 
absolutely  refused  to  discover  of  what  the  property  con- 
sisted, or  the  terms  of  such  powers  of  management,  or  to 
render  any  account. 

The  bill  charged  that  the  testator  was  at  his  death 
entitled  to  real  and  personal  estate  of  large  value,  that 
the  defendants  as  executors  and  trustees  had  possessed 
themselves  of  the  personal  estate,  and  had  entered  into 
receipt  of  the  rents  and  profits  of  the  real  estate. 

The  bill  prayed  for  execution  of  the  trusts,  for  adminis- 
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1862.  tration,  and  for  accounts^  charging  the  trustees  with 
Eg  LIN  profit  of  any  business  in  which  the  testator's  monies 
might  have  been  employed,  and  with  losses  arising  from 
default. 

The  defendants  put  in  a  joint  and  several  answer, 
dated  the  20th  September,  1855,  whereby  they  said  that 
the  testator's  estate  was  much  incumbered,  and  that  he 
was  involved  in  debt ;  that  at  the  time  of  his  death  he 
was  seised  of  no  real  estate,  having  inunediately  pre* 
viously  to  the  date  of  his  will,  viz.  on  the  11th  and  12th 
August,  1830,  conveyed  all  his  real  estate  to  the  use  of 
them^  the  defendants,  their  heirs  and  assigns,  upon  trusts 
for  the  payment  of  his  creditors. 

That  the  real  estate  comprised  in  the  said  indentures 
of  the  11th  and  12th  August,  1830,  consisted  of  certain 
particulars,  all  of  which  were  subsequently  sold  by  the 
testator,  with  the  concurrence  of  his  trustees,  in  the 
years  1832  and  1835  respectively.  That  in  execution  of 
the  trusts  so  reposed  in  them  they,  the  defendants,  dis* 
posed  of  the  principal  part  of  the  trust  premises,  and 
reconveyed  the  residue  to  the  testator  in  his  lifetime^ 
subject  to  a  mortgage  thereon.  That  in  the  year  1835 
the  testator  carefully  investigated  the  accounts,  and,  at  a 
meeting  held  at  Hull  on  the  8th  October,  1835,  he  finally 
balanced  the  said  accounts,  and  signed  a  memorandum  to 
the  effect  that  the  accounts  then  exhibited  and  marked  (A.) 
were  finally  balanced,  it  being  agreed  that  the  stated 
balance  of  154/.  should  be  paid  to  Mr.  EgUn,  and  that 
the  ship  Diadem^  with  the  advantage  of  her  then  present 
voyage,  should  be  transferred  to  Mr.  EgUn  subject  to  his 
granting  a  mortgage  thereof  for  900/.,  to  secure  Worrill's 
Trust,  and,  on  his  giving  to  Mrs.  Harker  a  suflicient 
security  for  the  250/.  due  to  her.  All  the  rest  of  the 
property  was  to  be  assigned  to  Messrs.  Sanderson  subject 
to  the  other  debts.  That  the  private  debts  of  Mr.  Eglin 
since  the  creation  of  the  trust  were  to  be  paid  by  him. 
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That  on  the  arrival  of  the  Diadem  she  was  to  be  assigned        1862. 
to  Messrs.  Sanderson^  for  the  purpose  of  enabling  them  to        Eoun. 
receive  the  freight,  out  of  which  they  were  to  repay    Sj^udbbson. 

themselves  the  261/.   10^.  outfit,  and  55Z.  5^.   lOd.  in-     ^ 

Statement. 

surance,  or  any  subsequent  claims  on  the  vessel ;  in  case 
of  any  deficiency,  Mr.  Eglin  engaging  to  make  good  the 
difference.  The  account  (A.)  was  then  set  out,  stating 
the  balance  of  154/.  due  to  Mr.  Eglin.  They  stated 
that  the  vessel  was  then  at  sea,  and  no  legal  mort- 
gage of  the  vessel  was  ever  executed.  The  defen- 
dants further  said  that  had  such  mortgage  been  executed 
there  would  not  have  been  any  occasion  to  have  proved 
the  testator's  will,  which  was  wholly  inapplicable  to  his 
altered  circumstances.  That  on  the  27th  February, 
1836,  the  testator  executed  a  release  to  the  defendants, 
reciting  that  the  greater  part  of  the  trust  premises  had 
been  sold,  and  the  residue  thereof,  subject  to  a  mort>- 
gage  thereon,  had  been  conveyed  and  assured  to  the 
said  Joseph  Eglin,  his  appointees,  heirs,  and  assigns, 
as  he  thereby  admitted.  That  at  the  same  time  a  memo- 
randum was  signed,  bearing  the  same  date,  stating  that 
the  undersigned  Joseph  Eglin  acknowledged  that,  not>- 
withstanding  the  release,  there  yet  remained  to  be 
effected  a  mortgage  bill  of  sale  on  the  Diadem;  also 
a  transfer  of  the  Lowndes  to  Messrs.  J.  and  J.  Sanderson, 
and  a  discharge  from  the  debt  of  Mrs.  Marker  and  the 
executors  of  the  late  Mr.  Sanderson. 

The  defendant  Joseph  Sanderson  said  he  "  gave  to  the 
plaintiff,  to  the  best  of  his  power,  an  account  of  the  way 
the  testator  got  through  his  property  by  extravagant 
expenditure,  and  he  informed  the  plaintiff,  as  the  fact 
was^  that  his  father  died  in  hopeless  insolvency."  He 
fiirther  said  that  the  plaintiff  afterwards  wrote  to  him, 
the  defendant,  requesting  the  loan  of  20/.,  which  was 
refused.  The  defendants  positively  denied  that  there 
remained  a  large  or  any  balance  of  the  personal  estate 
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received  by  them,  or  any  of  them.     The  defendant  San- 
EoLix        derson  said  that  they  applied  the  proceeds  arising  from 

SANDBRsoir.  *^®  ^^^  ^^  *^®  ®^^P  -Om^<ew,  so  far  as  the  same  would 
extend,  in  payment  of  the  debts  of  the  testator.  This 
sale  was  made  in  the  month  of  April,  1838,  for  the 
sum  of  100021,  and  both  the  defendants  Sanderson  alleged 
that  after  such  sale,  upon  payment  of  the  expenses  of  the 
testator's  will,  of  the  principal  sum  of  900/.  and  interest 
to  Worrill's  executors,  and  of  250/.  and  interest  to  Mrs. 
Harker,  there  remained  a  balance  of  400/.  and  interest 
still  due  to  them.  The  defendant  Dryden  said,  that 
on  the  27th  February,  1836,  the  testator  borrowed  50/. 
of  him,  on  his  memorandum,  which  was  still  unpdid; 
that  after  the  testator's  death  he  paid  the  sum  of 
43/.  1^.  lid.  out  of  his  own  monies  for  a  schoolmaster's 
bill  for  the  education  of  the  plaintiff  and  his  brother,  and 
he  afterwards  caused  the  plaintiff  and  his  brother  to  be 
removed  from  Hamburg  and  placed  under  the  protection 
of  their  grand-aunt,  Mrs.  Harker.  The  last  paragraph 
of  the  answer  of  the  defendants  Sanderson  was  as 
follows : — 

"  We  say  that  the  prosecution  of  this  suit  can  lead  to 
no  useful  result,  as  there  is  no  estate  of  the  testator's 
remaining  unapplied;  but,  as  the  executors  under  the 
said  will,  we,  these  defendants,  are  ready  and  willing  to 
account  for  the  said  estate  as  this  honourable  Court  shall 
be  pleased  to  direct,  on  being  paid  and  indemnified  our 
reasonable  costs  on  this  behalf." 

On  the  5th  May,  1860,  the  cause  came  on  for  hearing, 
when  the  usual  administration  decree  was  made  and 
certain  inquiries  directed.  On  the  2nd  July,  1861,  the 
chief  clerk,  by  his  certificate,  found  that  the  defendants 
Joseph  and  John  Sanderson,  the  executors,  had  received 
personal  estate  not  specifically  bequeathed  to  the  amount 
of  1382/.  l5.  Id.,  and  they  had  paid  or  were  entitled  to 
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be  allowed  on  account  thereof  sums  to  the  amount  of 
1179/.  5s.  9 J. 9  leaving  a  balance  due  from  them  of 
202^  I5s.  4 J.  on  that  account;  also  that  the  only  debt 
of  the  testator  which  had  been  allowed  was  one  of 
52L  4s.  2d.  due  to  the  defendant  William  Dryden.  The 
legacy  of  50L  to  the  widow  had  not  been  paid,  and  was 
due  to  her  representatiyes.  The  annuity  of  200/.  also 
was  never  paid. 

The  case  now  came  on  for  further  consideration,  and  on  a 
motion  by  the  plaintiff  to  vary  the  chief  clerk's  certificate. 


1863. 

EOLIV 
V. 

Sandbrson. 
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Mr.  Malins  and  Mr.  T.  H.  Terrell,  for  the  plaintiff, 
contended  that  the  executors  had  been  guilty  of  gross 
impropriety.  They  had  sworn  that  nothing  was  due 
from  them,  but  that  on  the  contrary  they  were  creditors 
of  the  estate  to  a  considerable  amount.  The  result, 
however,  proved  that  a  considerable  balance  was  due 
from  them. 

On  the  motion  to  vary  the  chief  clerk's  certificate 
they  contended  that,  the  chief  clerk  had  improperly 
allowed  to  the  defendants  several  items,  which,  if  dis- 
allowed, would  increase  the  balance  due  from  them. 

It  was  submitted  that  in  any  view  of  the  case  the 
defendants  Sanderson  must  be  charged  with  interest  on 
the  balance  found  due  from  them,  and  must  pay  the 
costs  of  the  suit. 


AryummiL 


Mr.   Bacon  and  Mr.  Renshaw  appeared  for  the  de- 
fendants Sanderson. 


Mr.  Shee  appeared  for  the  defendant  Dryden. 

The  Vicb-Chancellob  : — 

There  is  no  doubt  as  to  the  balance  due,  and  no  doubt 
of  the  plaintiff's  right  to  charge  the  executors,  the  San- 
dersons, with  interest  at  4/.  per  cent,  on  that  balance 
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1862.        from  April,  1838.     There  must,  therefore,  be  a  direction 
BoLiN        to  pay  that  balance,  with  interest  at  4/.  per  cent,  from 
Sandbbson     -^pr^J>  1838,  the  amount  to  be  verified  by  affidavit. 

The  material  question  is  as  to  the  costs  of  the  suit.  It 
is  the  duty  of  executors  to  keep  proper  accounts,  and  to 
have  those  accounts  ready  for  inspection  and  exami- 
nation. Before  this  bill  was  filed,  repeated  applications 
were  made  by  the  plaintiff  for  information  as  to  the  state 
of  the  assets.  No  account  was  rendered  to  him,  and 
he  was  ultimately  told  that,  unless  he  came  with  a 
professional  adviser,  they  would  not  give  him  any  further 
information,  as  he  was  under  some  delusion  with  regard  to 
the  testator's  estate.  The  plaintiff,  under  these  circum- 
stances, filed  his  bill.  By  their  answer  they  positively 
swear  that  nothing  is  due,  that  the  suit  is  vexatious,  and 
that  no  good  result  could  follow  from  taking  the  accounts. 
The  Court,  however,  decreed  the  accounts  to  be  taken; 
and  upon  the  result,  the  first  thing  done  is,  that  the 
Sandersons  carry  in  an  account,  claiming  a  balance  of 
400/.,  no  doubt  very  improperly  claimed,  as  due  to 
them.  Then,  when  that  account  was  directed  to  be  re- 
viewed, they  brought  in  an  account  confined  to  their 
dealings  with  the  assets  after  the  testator's  deaths  and 
upon  that  account  they  claimed  a  balance  due  to  them 
of  60/.,  upon  which  they  charged  interest.  The  chief 
clerk  finds  that  a  balance  of  202/.  is  due  from  these 
executors.  The  circumstance  that  interest  is  clearly 
chargeable  against  executors  in  respect  of  a  balance  in 
their  hands,  was  held  by  Lord  Eldon  as  a  reason  per  se 
for  charging  the  executors  with  costs.  In  the  case  of 
Mosley  v.  Ward  {a) y  Lord  Eldon  said  *^  Where  such 
general  dereliction  of  duty  obliges  the  Court  to  treat 
interest  or  balances  in  the  hands  of  an  executor  as  a 
specific  demand,  the  same  principle  calls  upon  the  Court 

(a)  11  Yes.  582-3* 
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to  compel  him  to  make  it  good  to  the  infants  in  point         1862. 
of  costs."     That  rule  so  stated  by  Lord  Eldon  has  not       eolhT 
been  rigidly  acted  upon  in  subsequent  cases.     On  the    g      ^' 
question  of  costs,  even  when  interest  is  chargeable,  the 
Court  looks  at  the  general  conduct  of  the  executors  in 
their  management  of  the  assets  of  the  testator.     In  this 
case  their  general  conduct  has  been  unsatisfactory :  their 
conduct  before  the  litigation  is  unsatisfactory ;  their  con- 
duct subsequent  to  the  litigation  is  in  the  highest  degree 
unsatisfactory,   for    they    attempted    to   intimidate   the 
plaintiff  by  their  answer,  and  to  prevent  his  asking  for 
any  decree,  by  saying  that  something  was  due  to  them. 
The  defendants  must,  therefore,  pay  the  costs  of  the  suit 
as  to  the  accounts  of  the  personal  estate. 

The  bill,  however,  charges  that  the  testator  had  real 
estate,  the  rents  and  profits  of  which  were  dealt  with  by 
the  defendants.  This  is  a  separate  charge,  deliberately 
made  and  not  proved.  Founded  upon  that  charge  there 
was  an  inquiry  directed  by  the  decree  as  to  what 
real  estate  the  testator  had.  Nothing  appears  to 
justify  the  pl^ntiff  in  adhering  to  that  charge,  or  in  ask- 
ing for  that  inquiry ;  and  I  think  I  can  only  allow  to 
the  plaintiff,  as  against  the  defendants  Sanderson,  the 
costs  of  the  suit  except  so  much  of  it  as  relates  to  the 
real  estate.  I  have  had  some  doubts  whether  the  costs  of 
that  part  of  the  suit  which  relates  to  the  real  estate  should 
fall  upon  the  plsuntiff,  but  upon  the  whole  I  think  the 
demand  has  been  made  without  sufficient  ground  to 
justify  it,  and  has  occasioned  some  expense.  Therefore 
the  defendants  Sanderson  (not  Dryden)  must  pay  the 
taxed  costs  of  the  suit,  except  so  much  as  relates  to  the 
real  estate ;  and  the  costs  of  so  much  of  the  suit  as  has 
been  occasioned  by  the  relief  sought  in  respect  of  real 
estate  must  be  taxed  and  paid  by  the  plaintiff,  and  the 
amount  deducted  and  set  off  against  the  costs  which  are 
payable  from  the  defendants  Sanderson. 
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1862. 

•^««-  !«*•  TURNER  V.  MAJOR. 

^SZ^^^'Sach  ^^  November,  1854,  the  pldntiff  and  the  defendant 
carryiiig  on  became  partners  in  the  business  of  manufacturing  che- 
ship  in  eepa-  mists,  tar  distillers,  and  dealers,  which  thej  henceforth 
furoed  to^dis-  carried  on  as  co-partners  at  Boughton,  in  the  city  of 
Boive,  and  that  Chester,  where  the  defendant  had  previously  carried  on 

the  partner-  ;  ,     ,        .  .     .«. 

ship  premises,  the  business  of  a  printing  ink  manufacturer,  the  plaintiff 

stock,  and        i-  -i  'j^ii*  j*  r 

goodwill  having  previously  earned  on  the  business  of  a  manu£ftc- 

soM^^a^  turing  chemist,  tar  distiller,  &c.,  at  Wolverhampton  on 
until  sold         his  own  account.    Draft  articles  of  partnership  were 

should  vest  in  ,  .  ,  , 

receivers,  the  proposed,  in  which  the  term  was  intended  to  be  filled  in 
strained^one  ^^^  ^®  period  of  seven  years,  but  was  in  fact  left  blank, 
P*^®''  ^^®    but  the  articles  were  in  all  other  respects  accreed  on  and 

had  made  use  ^  ^ 

of  the  partner-  engrossed,  but  never  executed.  The  sum  of  30007.  was 
from  carrying'  advanced  by  the  partners  in  equal  proportions,  but  out 
ness  on*^"  ^^  ^*  400L  was  allowed  to  the  defendant  for  stock  in  trade, 
own  ««50ttnt     &c.  &c.,  used  by  him  at  Boughton. 

m  one  district,  ^ 

and  directed         The  bill  alleged  that  the  business  at  Chester  was  always 

him  to  account  ••■  •         ^t  i>i  •ii  •• 

for  the  profits,  carried  on  on  premises  there  which,  until  the  negotiation 

for  a  dissolution  of  the  partnership,  in  1861,  the  de- 
fendant represented  belonged  to  him  in  fee  simple,  and 
for  which  the  partnership  paid  a  rent  of  30/.  a  year  up  to 
1855,  ^when  an  additional  portion  of  land  was  hired, 
and  for  which  the  partnership  paid  the  defendant  the 
increased  rent  of  SL  The  plaintiff  alleged  that,  in  ad- 
dition to  the  stock  in  trade,  machinery,  and  fixtures 
which  were  purchased  and  paid  for  by  the  partnership, 
very  valuable  fixtures  and  other  improvements  had  from 
time  to  time  been  set  up  for  partnership  purposes  by 
means  of  partnership  monies,  on  the  premises  at  Boughton, 
on  the  understanding  between  the  plaintiff  and  the  de- 
fendant that  upon  the  termination  of  the  partnership  all 
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tihose  fixtures  should  be  removeable,  and  be  deemed        ibG2. 
partnership  assets,  and  the  value  of  the  other  improve-      Turner 
ments  be  paid  for,  or  allowed  in  account  by  the  de-       major. 
fendant.     In  1857  the  plaintiff  and  defendant  as  such 
partners  opened  another  establishment  at  Awsworth,  in 
the  county  of  Nottingham,  and  had  ever  since  carried  on 
the  business,  which  was  of  a  lucrative  character,  at  these 
three  places.     The  plaintiff  superintended  the  erection  of 
the  works    at  Wolverhampton,  and  for  about  twelve 
months  superintended  the  business  there,  but  as  soon  as 
it  was  thoroughly  established  there  he  fixed  his  residence 
at  Chester,  and  by  an  arrangement  between  the  partners 
he  took  charge  of  the  business  in   Chester,   and  the 
defendant  superintended  the  business  at  Awsworth  and 
Wolverhampton,  at  which  last  place  he  resided. 

In  the  summer  of  1861  negotiations  were  opened  be- 
tween the  partners  for  the  dissolution  of  the  partnership, 
when  it  was  ultimately  agreed  that  the  partnership  should 
be  dissolved  by  mutual  consent  on  the  31st  October, 
1861,  but  that  the  business,  unless  sold  on  or  before  that 
day,  should  be  kept  up  and  maintained  after  that  day  for 
the  benefit  of  the  partners  until  a  sale  thereof  as  a  going 
concern  could  be  effected. 

The  plaintiff's  solicitor  accordingly  prepared  a  memo- 
randum^ which  he  sent  to  Mr.  Kitson,  the  defendant's 
solicitor ;  subsequently  the  two  solicitors  met,  when  it 
was  signed  by  the  defendant's  solicitor  as  follows :  "  Sub- 
ject to  alterations  in  red  ink,  I  approve  of  this  memo- 
randum.    Hy.  Kitson,  solicitor  for  Mr.  Major." 

The  memorandum  was  as  follows : — 

<'  Messrs.  Major  and  Turner's  Partnership. 

*'  1.  That  the  accounts  of  the  partnership  be  forthwith 
made  up  and  a  balance  arrived  at  to  the  31st  day  of 
October  and  when  so  made  up  that  the  same  be  finally 
audited  and  signed  by  both  partners. 

'^  2.  That  the  books  of  accounts  and  all  other  books  at 
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the  several  works  belonging  to  the  said  partnership  be 
open  during  office  hours  to  the  inspection  of  either 
partner  from  the  date  hereof^  at  the  offices  of  the  firm  at 
the  respective  works  to  which  they  belong. 

"  3.  That  an  inventory  be  forthwith  taken  of  all  the 
machinery,  plant,  flats,  vessels,  and  stock  in  trade  at  the 
several  works  of  the  said  partnership,  and  a  copy  thereof 
forwarded  to  either  partner  requiring  the  same. 

"4*  That  a  particular  account  be  taken  of  all  the 
several  contracts  entered  into  between  the  said  parties, 
or  either  of  them,  giving  the  names  and  addresses,  dates, 
and  all  other  necessary  detail. 

"  6.  That  the  freehold  portion  of  the  partnership  works 
situate  at  Wolverhampton,  with  the  leasehold  portion  of 
the  partnership  works  situate  at  Nottingham,  together 
with  the  machinery,  plant,  working  apparatus,  stock  in 
trade,  goodwill,  and  existing  contracts  at  the  said  works 
be  offered  for  sale  by  public  auction  in  two  or  tliree  lots, 
subject  to  such  conditions  of  sale  as  shall  be  settled  and 
agreed  upon  by  the  solicitors  of  the  respective  partners, 
and  that  each  partner  join  in  all  proper  conveyances  for 
the  completion  of  the  title  to  the  said  -  several  works, 
goodwill,  contracts,  and  premises. 

"  7.  That  Mr.  R  D  Doughty,  of 

Wolverhampton,  and  Mr.  William  H^nry  Johnston,  of 
Chester,  be  receivers  of  the  partnership  estate,  and  act 
in  the  winding  up  of  the  same  under  the  direction  of  the 
respective  partners  at  the  several  places  heretofore  under 
their  respective  control,  and  to  whom  the  whole  partner- 
ship estate  shall  be  conveyed  on  the  31st  October  instant, 
and  assured  with  usual  declaration  of  trust  as  to  the 
money  received  to  pay  partnership  debts  and  accounts 
and  divide  surplus  between  the  partners,  such  deed  to 
also  contain  all  other  usual  conditions  in  oases  of  disso- 
lution. Notice  of  dissolution  to  be  signed  on  the  31st 
of  October,  and  published  in   Gazette,  in  the  Wolver- 
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hampton  and  in  Chester  papers  immediately  afterwards. 
Dated  the  2l8t  October,  1861." 

A  notice  of  the  dissolution  of  the  partnership  was  sub- 
sequently published  in  the  newspapers. 
The  bill  alleged  as  follows: — 
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"  10.  The  goodwill  of  the  partnership  business  is  an 
asset  of  very  considerable  value,  and  it  was  accordingly 
part  of  the  agreement  between  the  plaintiff  and  defendant 
for  the  dissolution  of  their  partnership,  that  the  goodwill 
should  be  sold  for  their  joint  benefit,  and  that  in  the 
meantime  until  such  sale  should  be  effected  the  partner- 
ship business  should  be  kept  together  as  a  going  concern, 
and  nothing  be  done  by  either  partner  prejudicial  to  the 
value  of  that  goodwill,  and  that  neither  of  them  should 
trade,  or  attempt  to  trade,  on  their  own  account.  And 
accordingly  the  plaintiff,  upon  his  return  to  Chester  from 
the  said  meeting  at  Wolverhampton,  and  in  accordance 
with  an  agreement  to  that  effect,  which  had  been  come  to 
between  the  plaintiff  and  defendant  at  that  meeting,  pre- 
pared and  sent  to  most  of  the  customers  who  usually 
dealt  with  the  Chester  branch  of  the  partnership  the  fol- 
lowing circular : — 

"  Boughton  Chemical  Works, 

"Chester,  31st  October,  1861." 
"  Dear  Sir, 
"  We  beg  to  inform  you  that  on  this  day  our  partner- 
ship terminates,  but  the  business  will  be  carried  on  at  our 
respective  works,  situate  at  Chester,  Wolverhampton,  and 
Awsworth  near  Nottingham,  until  arrangements  have 
been  completed  for  the  proper  transfer  of  possession  to 
one  or  other  of  us,  or  indeed  new  proprietors,  should  the 
works  pass  from  both  of  us  by  public  sale.  In  the  mean- 
time the  several  works  have  been  placed  in  the  hands  of 
receivers,  who  will  under  our  joint  superintendence  attend 
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to  the  business  as  heretofore,  until  a  final  close  of  the 
partnership  business,  when  you  shall  be  duly  informed. 

"  Yours  truly, 

"Major  &  Tubneb." 

The  plaintiff's  solicitor  also,  on  the  5th  November, 
by  the  plaintiff's  direction,  sent  to  Mr.  Kitson^  the 
defendant's  solicitor,  a  copy  of  the  above  circular,  in 
order  that  as  agreed  at  the  meeting  a  similar  notice 
should  be  sent  to  the  Wolverhampton  and  Awsworth 
branches  of  the  partnership  business.  After  the  meeting 
at  Wolverhampton  the  plaintiff's  solicitor  prepared  a 
draft  conveyance,  and  assignment  of  all  the  partnership 
estate  and  effects,  including  the  goodwill,  to  Messrs, 
Doughty  and  Johnston  on  trust  for  sale,  and  sent  the 
draft  to  Mr.  Kitson  on  behalf  of  the  defendant,  but  he 
returned  it,  refusing  to  approve  of  it,  but  with  these  words 
on  the  endorsement: — "  If  goodwill  were  assigned  or  sold, 
neither  partner  could  afterwards  commence  business." 

The  bill  alleged  that  in  the  end  of  November,  1861, 
the  plaintiff  for  the  first  time  received  information  that 
the  defendant  never  sent  to  the  customers  of  the  Wol- 
verhampton and  Awsworth  branches  any  circular  in 
pursuance  of  the  agreement,  but  on  the  contrary,  since 
the  31st  October,  1861,  impeded  Mr.  Doughty  in  the  dis- 
charge of  his  duties  as  receiver  and  manager,  and  in- 
tercepted and  retained  letters  addressed  to  the  firm 
on  partnership  business,  and  executed  on  his  own 
private  account  at  Wolverhampton  on  the  partnership 
premises  orders  contained  in  those  letters  and  principally 
by  aid  of  the  partnership  monies  and  effects  has  carried 
on  on  his  private  account  the  business  of  a  manufacturing 
chemist  and  tar  distiller,  and  had  been  endeavouring, 
and  in  numerous  instances  with  success,  to  induce  the 
persons  who  had  theretofore  been  in  the  habit  of 
dealing  with  the  plaintiff  and  defendant  as  such  partners 
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to  withdraw  their  custom  from  the  partnership  and 
transfer  the  same  to  him  on  his  own  private  account. 
The  bill  alleged  that  the  defendant  by  his  conduct^  which 
he  intended  to  continue^  had  already  greatly  diminished 
the  goodwill  of  the  business  at  Wolverhampton^  and  if 
he  were  suffered  to  continue  the  said  business  would 
shortly  become  wholly  unsaleable.  That^  notwithstanding 
the  provisions  of  the  memorandum  of  the  21st  October, 
he  had  not  made^  or  suffered  to  be  made,  the  account  and 
inventory  of  the  Wolverhampton  and  Awsworth  busi- 
ness, though  frequently  required  to  do  so. 

The  bill  alleged  that  since  the  31st  October,  1861,  the 
plaintiff  had  devoted  himself  wholly,  in  conjunction  with 
Mr.  Johnston,  to  carrying  on  partnership  business  at 
Chester,  and  had  maintained  it  in  its  integrity  as  a  going 
concern.  The  bill  alleged  that  previously  to  the  disso- 
lution, and  during  the  existence  of  the  partnership,  the 
defendant  had  made  alone  divers  valuable  contracts,  the 
benefit  of  which  he  claimed  to  retain  on  his  own  account. 
The  bill  also  alleged  that  the  defendant  was  not  the 
owner  in  fee  of  the  premises  at  Chester,  as  he  had  re- 
presented himself  to  be,  but  that  his  mother  was  the 
freeholder,  and  at  the  instigation  of  the  defendant  she 
claimed  the  fixtures. 

The  bill  prayed  that  it  might  be  declared  that  the 
partnership  was  dissolved  on  the  31st  October,  1861,  on 
the  terms  that  the  business  thereof  should  be  kept  to- 
gether, and  carried  on  until  a  sale  of  the  same  and  of  the 
goodwill  thereof  as  a  going  concern  could  be  effected; 
that  until  the  sale  the  defendant  might  be  restrained  from 
carrying  on  on  his  own  private  account  at  Wolverhampton 
and  Awsworth  the  said  business,  or  from  doing  any  act 
whereby  the  value  of  the  said  goodwill  of  the  partner- 
ship business  might  be  prejudiced. 

That  it  might  be  declared  that  the  plaintiff  was  en- 
titled to  participate  in  the  benefit  of  contracts  entered 
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into  by  the  defendant  in  the  way  of  the  partnership,  since 
the  commencement  of  the  partnership,  and  either  be- 
fore or  after  the  dissolution.  That  the  partnership  busi- 
ness and  goodwill  might  be  sold  and  the  affairs  wound  up ; 
that  an  account  might  be  taken  of  all  the  partnership 
dealings  and  transactions,  including  those  carried  on  osten- 
sibly by  the  defendant  on  his  own  account,  &c.,  &c.  That 
Doughty  and  Johnston  might  be  appointed  receivers. 

In  the  long  vacation  Vice-Chancellor  Wood,  as  vacation 
judge,  granted  an  injunction  in  the  terms  of  the  prayer 
of  the  bill. 


Argument. 


Mr.  Matins  and  Mr.  Phear  now  moved  for  an  injunction 
that  until  the  sale  the  defendant  might  be  restrained 
from  carrying  on  at  Wolverhampton  and  Awsworth,  or 
either  of  them,  the  said  business;  or  from  doing  any 
other  act  whereby  the  value  of  the  goodwill  of  the 
partnership  might  be  prejudiced. 


Mr.  Bacon  and  Mr.  Serjeant  for  the  defendant. — There 
was  nothing  in  this  agreement  to  restrain  either  partner 
from  carrying  on  the  same  trade  in  the  same  neighbour- 
hood; the  most  that  the  agreement  amounted  to  was  that 
the  goodwill  should  be  sold  for  the  benefit  of  the  partners, 
but,  if  so,  either  partner  might  set  up  the  same  trade, 
Shackle  V.   Baker  (a).     **The  sale  of  a  goodwill  does 
not    prevent    the   vendors   setting  up   again   a  similar 
trade,  without   express   covenant,   or   fraud    by  repre- 
senting it  as  a  continuance  of  the  old  trade,  or  by  conduct 
encouraging  others  to  involve  themselves  in  the  con- 
fidence that  he  would  not  trade   again,"   CruttiDeU  v. 
Lye  {b).       In    Churton  v.  Douglas  (c)  also  the  same 
doctrine  was  laid  down.     In  Kennedy  v.  Lee  (d)  Liord 


(fl)  14  Ve«.  468. 
(ft)  17  Vee.  335. 


(c)  1  Johnson,  174. 
\d)  3  Mer.  441. 
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Eldon  held  that  goodwill  was  merely  confined  to  the 
partnership  premises;  in  this  case  it  was  not  pretended 
that  there  was  anything  in  the  agreement  to  restrict 
the  legal  rights  of  either  of  the  partners  to  carry  on 
the  business  in  his  own  name,  and  therefore  to  accede 
to  the  plaintiff's  demand  would  be  in  effect  to  add  a 
new  term  to  the  agreement.  It  was  submitted  therefore 
that  the  motion  must  be  refiised. 


1862. 
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Mr.  Mdlins  was  heard  in  reply. 

The  Yice-Chancellob  : — 

The  difficulty  is  in  the  construction  of  the  agreement  by 
which  the  leasehold  and  freehold  portions  of  the  partner- 
ship works,  together  with  the  machinery,  plant,  stock-in- 
trade,  and  goodwill  are  to  be  sold  for  the  benefit  of  the 
partners,  and  in  the  meanwhile  are  to  be  vested  in  the 
receivers,  who  are  to  be  subject  to  the  control  of  both 
the  partners.  The  agreement  is  clear  enough  that 
the  goodwill  is  to  be  sold  as  part  of  the  partnership 
assets  and  for  the  benefit  of  the  partners.  The  evidence 
shews  that  both  at  Wolverhampton  and  Awsworth» 
during  the  possession  of  the  receiver,  the  defendant 
made  use  of  the  partnership  premises  and  the  stock  and 
effeets  belonging  to  the  partners  for  his  own  exclusive 
benefit.  He  had  no  right  to  do  so,  and  he  has  been 
carrying  on  a  business  in  which  the  plaintiff  is  entitled 
to  share.  The  defendant  has  contended  that  the  agree- 
ment did  not  contemplate  that  the  goodwill  should  be 
sold.  But  that  is  not  so,  for  he  has  signed  the  agree- 
ment^ which  distinctly  providesr  for  the  goodwill  being 
sold  as  a  part  of  the  partnership  assets. 

It  has  been  contended  that  the  effect  of  the  injunc- 
tion will  be  to  prevent  the  defendant  from  engaging 
in  busineaa  at  all  on  his  own  account;    but  that  is 
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a  mistake.  It  will  restrain  the  defendant  until  the 
sale  from  doing  any  act  to  prejudice  the  partnership 
property. 


1862. 
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BLEST  V.  BROWN. 

A  surety  who  ±  HIS  bill  was  filed  in  January^  1861,  and  afterwards 

bond  on  a  mis-  amended,  by  A.  M.  Blest,  of  Francis  Street,  Woolwich, 

fc^^the^obiiRee  '^^^^^^  ^^^  licensed  victualler,  against  William  Brown 

of  a  material  and  William  Moore,  millers,  carrying  on  business  at  the 

to  relief  in  this  Globe  Flour  Mills,  Lower  Shad  well,  and  Charles  Hen« 

fore'^where*  the  ^^rson  Millar,  baker  and  contractor,  of  Woolwich. 

plaintiff  was  Qn  the  1st  May,  1860,  the  Government  issued  notices 

induced  to  ji  j 

execute  a  bond  of  tender  for  a  contract  to  supply  the  barracks  at  Wool- 
represen-  ^.^j^  ^^^  Deptford  with  bread,  for  six  months  from  the 

1st  June,  1860,  when  several  tenders  were  made,  and  the 


tation  by  the 
obligee  that 
the  principal 
was  not  in- 
debted to  him, 
which  state- 
ment was 
untrue,  the 
Court  directed 
the  bond  to  be 
cancelled. 

Where  the 
lumd  by  a 
surety  pur- 
ported to 
guarantee  the 
payment  of 
flour  to  be 
supplied  by 
the  obligee 

(of  a  specified  quality)  in  order  to  enable  the  principal  debtor  to  execute  a  contraet,and  the 
obligee  designedly  supplied  inferior  flour  so  that  the  contract  was  annulled,  the  obligor 
is  entitled  to  haye  the  Ixmd  cancelled. 


tender  of  the  defendant  Millar  was  accepted  on  the  16th 
of  May.  The  conditions  of  the  contract  as  to  the  mode  of 
paying  the  contractor  were  as  follows : — 

Art  9. — That,  when  the  contractor's  account  for  his 
deliveries  should  have  been  duly  passed  at  the  War  Office, 
he  should  be  paid  by  an  order,  to  be  transmitted  to  him, 
authorizing  him  to  draw  a  bill  at  seven  days'  sight,  on 
the  Paymaster-General. 

Art.  10. — The  Deputy-Commissary-General  was  to 
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KaYe  full  power  and  authority  to  terminate  the  contract 
by  giving  one  month's  notice  to  the  contractor. 

Art.  12. — That  the  bread  should  be  made  from  good 
wheat  flour^  in  the  proportion  of  one-third  of  white  to 
two-thirds  of  red  wheats  to  be  dressed  through  wire 
No.  60,  without  any  adulteration  whatever.  The  bread 
was  to  be  of  the  quality  denominated  ''  best  seconds/' 
in  the  baking  of  which  yeast  and  not  leaven  was  to 
be  used. 

The  defendants  Brown  and  Moore  had  for  two  years 
previously  supplied  the  defendant  Millar  with  flour ;  and 
previously  to  tendering  for  the  above  contract,  Millar 
consulted  Frederick  Brown,  the  agent  of  Brown  and 
Moore,  and  brother  of  the  former,  as  to  the  terms  upon 
which  they  would  supply  him  with  flour,  to  enable  him 
to  tender  for  the  contract. 

On  the  7th  May,  Brown  and  Moore  wrote  to  Millar  in 
the  following  terms : — "  Dear  Sir, — We  agree  to  supply 
you  with  100  sacks  per  week  of  our  No.  2  flour,  at  the 
net  price  of  39«.  6d.  per  sack,  delivered  at  your  bakery. 
Artillery  Place,  Woolwich,  in  our  sacks,  you  paying  the 
pitching  money  of  Id.  per  sack,  and  returning  the  empty 
sacks  to  our  carman,  free  from  any  charge  as  sack-money, 
for  a  period  of  six  months,  commencing  the  1st  June, 
next,  in  the  event  of  your  obtaining  and  fulfilling  the 
contract  to  supply  bread  to  the  barracks  at  Woolwich  and 
Deptford  for  that  period." 

After  Millar  had  obtained  the  contract  various  nego- 
tiations took  place,  as  to  which  there  was  a  conflict  of 
evidence. 

The  plaintiff's  case  appeared  to  be  this : — He  alleged 
that  Millar  on  several  occasions  in  May,  1860,  requested 
him  to  become  security  for  him  (Millar)  to  the  amount  of 
500/.  to  enable  him  to  carry  out  the  contract,  and  the 
plaintiff  at  first  refused,  but  on  the  29th  of  May,  Millar 
came  to  plaintiff's  place  of  business  at  Woolwich  with 
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1802;  Frederick  Bro'wn,  They  requested  plaintiff  to  become 
Blest  security  in  respect  of  the  contract^  and  Frederick  Brown 
represented  to  him  that  he  (plaintiff)  was  only  asked  to 
undertake  that  Millar  should  duly  hand  over  the  Groyem- 
ment  bills  as  they  were  received  by  him  firom  the 
Government  to  Brown  and  Moore,  so  as  to  pay  Brown 
and  Moore  for  the  flour  which  they  were  to  supply  to 
Millar.  The  plaintiff  thereupon  asked  Frederick  Brown 
whether  Millar  owed  anything  (meaning  any  trade  debts) 
to  the  firm  of  Brown  and  Moore,  and  Frederick  Brown 
told  the  plaintiff  *^  No,"  and  said  that  Millar  owed  them 
nothing,  or  to  that  effect.  That  in  reply  to  the  plaintiff's 
fiuther  inquiries,  Frederick  Brown  said  he  had  gone 
through  the  calculations,  and  had  no  doubt  the  contract 
would  clear  15/.  a- week  of  net  profit  to  Millar,  or  to  that 
effect.  Frederick  Brown  then  produced  a  bond  (the 
subject  of  the  present  suit),  already  prepared  and  ready 
for  execution,  which  the  plaintiff  then  executed  on  the 
faith  of  the  above  representations,  without  having  con- 
sidered or  read  over  the  same,  or  heard  it  read  over.  No 
previous  communication  respecting  this  instrument  was 
made  to  the  plaintiff  or  his  legal  adviser. 

The  defendant  Millar  deposed  that,  previous  to  his 
obtaining  the  contract,  he  had  several  conversations  with 
Frederick  Brown  on  the  subject,  he  told  Frederick  Brown 
that  he  thought  with  Brown  and  Moore's  quality  of  flour. 
No.  2,  and  with  the  assistance  of  mixing  rice  therewith, 
he  could  make  bread  that  would  pass  the  Government 
inspection,  or  used  words  to  that  effect ;  that  Frederick 
Brown  agreed  to  send  him  (Millar)  a  sample  of  their  No. 
2  flour,  to  try  experiments  in  mixing ;  that,  accordingly, 
two  sacks  of  No.  2  flour  were  sent  by  Brown  and  Moore, 
on  the  26th  of  April,  1860,  out  of  which  he  (Millar) 
made  some  bread  with  a  mixture  of  boiled  rice,  which 
Frederick  Brown  examined,  and  agreed  that  it  would 
fully  satisfy  the  Government  inspection.     That  on  the 
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same  day  Millar  said  he  was  induced  to  believe,  trorh       .^^' 
a  cdnyersation  with  Frederick  Brown,  that  he  could        blbbt 
obtain  rice  indirectly  with  the  assistance  of  Brown  and       brown. 
Moore.     The  whole  of  these  statements  were  positively 
denied  by  Frederick  Brown,  except  as  to  the  two  sacks  of 
flour  sent  on  the  26th  of  April,  which  he  said  were  sent 
to  Millar,  and  were  what  he  was  in  the  habit  of  using  in 
his  general  shop  trade.    In  cross-examination  Frederick 
Brown  said  that  it  was  on  the  30th    April  that  he 
fii^t   heard  jGrom    MiUar   himself  of  the  Government 
tender,  and  that  he  (Millai?)  intended  to  compete  for 
the  contract. 

The  bond  was  dated  the  29th  May,  1860,  in  the  penal 
sum  of  5002.,  from  the  defendant  Millar  and  the  plaintiff 
to  the  defendants  Brown  and  Moore.  The  conditions 
were  as  follows : — 

'*  Whereas  the  said  Charles  Henderson  Millar  has 
entered  into  a  contract  with  her  Majesty's  Government 
for  the  supply  of  a  certain  quantity  of  bread  at  the 
barracks  of  Woolwich  and  Deptford  for  six  months  from 
the  1st  of  June,  next,  and  has  applied  to  the  said  William 
Brown  and  William  Moore  to  supply  him  with  fiaur  to 
enable  him  to  carry  out  such  contract y  which  the  said 
William  Brown  aiid  William  Moore  have  agreed  to  do 
upon  the  said  Charles  Henderson  Millar  and  the  said 
Alexander  Melville  Blest  entering  into  the  above  bond 
far  the  due  payment  to  them  of  the  price  agreed  upon  for 
sachjknar.  And  whereas,  the  said  Charles  Henderson 
Millar  has  agreed  to  draw  and  hand  over  to  the  said 
William  Brown  and  William  Moore  the  bills  upon  the 
Paymaster-General,  which  the  said  Charles  Henderson 
Millar  may  become  authorized  to  draw  imder  the  said 
oon^hict.  Now  the  condition  of  the  above  written  bond 
or  obligation  is  such,  that  if  the  said  Charles  Henderson 
Millar^  his  heirs,  executors,  or  administrators,  shall  duly 
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1809.  deliver  to  the  said  William  Brown  and  William  Moore^ 
Blbst  their  executors^  administrators,  or  assigns,  the  said  bills  of 
Brown.  exchange,  as  and  when  drawn,  and  if  the  said  Charles 
Henderson  Millar  and  Alexander  Melville  Blest,  their  or 
either  of  their  respective  heirs,  executors,  or  adminis- 
trators, shall  within  fourteen  days  after  the  expiration  of 
such  six  months  pay  or  cause  to  be  paid  unto  the 
said  William  Brown  and  William  Moore  all  monies  that 
may  be  due  to  them  from  the  said  Charles  Henderson 
Millar,  his  heirs,  executors,  or  administrators,  for  the 
Jlaur  $0  sypplied  as  aforesaid,  then  this  obligation  to 
be  void,  otherwise  to  remain  in  full  force,  virtue,  and 
effect" 

The  bill  alleged  that  there  was  at  the  time  of  the 
execution  of  the  bond  a  trade  debt  of  71/.  or  upwards 
due  from  Millar  to  Browne  and  Moore,  which  debt  was 
expressly  denied  and  concealed  by  Frederick  Brown. 
Secondly,  that  Brown  and  Moore  had  received  some  of 
the  Government  bills,  and  had  applied  the  proceeds  to 
pay  debts  due  by  Millar  to  them  for  goods  not  properly 
connected  with  the  contract,  and  for  flour  sent  with  the 
view  and  intention  of  enabling  Millar  to  evade  the  con- 
tract. 

On  the  13th  July  the  defendant  Millar  was  informed  by 
the  Deputy-Commissary-General  that,  in  consequence  of 
the  repeated  complunts  of  the  inferior  quality  of  the 
bread,  and  the  numerous  rejections  which  had  taken  place 
without  any  amendment,  he  thereby  had  notice  that  his 
contract  would  be  cancelled  in  one  month  from  that  date. 

On  the  18th  July,  1860,  the  defendant  Brown  wrote  to 
the  plaintiff  the  following  letter : — 

"  Dear  Sir,— 
*^  We  think  it  right  to  inform  you  that  Mr.  Millar 
received  on  Saturday  an  order  from  the  Accoontant- 
General  to  draw  upon  the  Paymaster-General  for  between 
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700iL  and  800/.^  notwithstanding  he  has  repeatedly  in* 
formed  us  that  he  had  not  received  it.  We  are  sorry  to 
say  that  Mr.  Millar  appears  to  be  keeping  out  of  the 
way^  and  we  cannot  get  to  see  him.  Under  these^  what 
we  consider^  grave  circumstances,  we  think  it  is  only  due 
to  you  to  be  apprised  of  it.  Perhaps  you  will  see 
Mr.  Millar  without  delay,  as  the  consequences  of  a 
further  persistance  in  the  course  he  is  adopting  may  be 
most  serious." 

The  plaintiff  alleged  that,  at  the  date  of  this  letter,  the 
amount  due  from  the  Government  to  Millar  was  received 
by  Brown  and  Moore,  though  not  justly  due  to  them,  to 
the  great  injury  of  the  plaintiff  and  of  Millar,  who  thus 
became  unable  to  perform  his  contract. 

The  plaintiff  further  alleged  that  he  had  lately  dis- 
covered, as  the  facts  were,  that  the  defendant,  Millar, 
previous  to  tendering  for  the  contract,  went  over  and 
discussed  the  terms  of  the  proposed  contract  not'  only 
with  Frederick  Brown  as  the  agent  of  the  defendants 
Brown  and  Moore,  but  with  and  in  the  presence  of  them 
or  one  of  them ;  and  discussed  the  method  by  which  the 
terms  of  the  contract  as  to  the  quality  of  the  flour  to  be 
supplied  to  Millar  by  Brown  and  Moore  might  be  evaded, 
and  flour  might  be  used  of  quality  inferior  to  that  men- 
tioned in  the  contract,  and  that  Brown  and  Moore  de- 
signedly, and  for  the  purpose  of  enabling  Millar  to  evade 
the  terms  of  the  contract,  agreed  by  letter  to  send  and 
did  send  flour  of  a  wholly  different  and  inferior  quality, 
and  intended  to  be  mixed  with  rice,  contrary  to  the  con- 
tract ;  and  afterwards  sent  Millar  flour  not  only  of  such 
different  and  inferior  quality,  but  also  inferior  to  the 
sample  quality  which  they  had  sent,  in  order  to  enable 
Millar  to  try  experiments  with  a  view  to  such  evasion. 

Mrs.  Blest  in  her  affidavits  and  on  cross-examination 
corroborated  the  plaintiff's  account  of  the  interview  at  the 
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1863.  plaintifTs  house  on  the  29th  May,  I860.  The  bill 
Blest  charged  that  the  bond  was  void  in  equity  as  against  the 
plaintiff,  not  only  by  reason  of  the  misrepresentations 
made  to  the  plaintiff,  but  by  reason  of  the  conduct  of  the 
defendants ;  and  prayed,  for  an  injunction  to  stay  the 
defendants  Brown  and  Moore  from  taking  proceedings 
at  law  on  the  bond ;  that  the  bond  might  be  delivered  up 
for  the  purpose  of  being  cancelled,  that  the  plaintiff's 
execution  of  the  same  might  be  cancelled,  and  that  the 
plaintiff  might  be  declared  entitled  to  be  indemnified  out 
of  the  collateral  securities  taken  by  the  defendants  Brown 
and  Moore  from  the  defendant  Millar  for  the  loss  and 
injury  he  had  sustained. 

The  defendants  Brown  and  Moore,  by  their  answer, 
said  that  after  Millar  had  obtained  the  contract,  on  his 
applying  to  them  to  supply  the  flour,  they  stipulated  that 
if  they  supplied  him,  he  should  hand  over  to  them,  imme- 
diately when  drawn,  the  Government  bills  payable  in 
respect  of  the  contract,  and  give  them  security  for  the 
amount  to  become  due  to  them,  and  he  agreed  to  give 
them  security  by  way  of  second  mortgage  by  deposit  of  a 
lease  of  some  houses  in  Catherine  Square,  by  the  deposit 
of  the  lease  of  his. house,  and  moreover  by  a  security  on 
some  property  which  he  represepted  his  wife  to  be  en- 
titled to.  Afterwards,  instead  of  the  security  on  his 
wife's  property,  the  defendant  Brown  agreed  to  accept 
the  pluntiff  as  security  for  500L  They  then  stated  their 
belief  as  to  what  occurred  at  the  interview  of  the  29th 
,May  in  terms  sunilar  to  those  deposed  to  by  Frederick 
Brown  below. 

They  said  that  in  the  month  of  July,  I860,  the  plaintiff 
although,  according  to  his  own  showing,  he  understood 
that  he  was  undertaking  that  the  Government  bills  should 
be  duly  handed  over  to  them,  obtained  possession  of  one 
of  the  Government  bills,  bearing  date  16th  July,  1860,  for 
771/.  59.  7d.y  indorsed  by  jyiiUar,  and  that  he  left  it  for 
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acceptaBiee  at  the  Paymaster-  General's  office.     That  the 
plaintiff  refused  to  deliver  it  up  to  them.  Brown  and 
Moore,  or  to  give  them  authority  to  receive  it  from  the 
Paymaster-General ;  and  on  the  26th  July,  1860,  Brown 
and  Moore  obtained  an  injunction  to  restrain  Millar  and 
the  plaintiff  from  negotiating  the  said  bill,  or  interfering 
with  their  receiving  the  same;  and  the  plaintiff  after- 
wards consented  to  deliver  up  the  bill  to  Brown  and 
Moore,  and  to  pay  their  costs  of  suit.     They  admitted 
that  there  was  a  debt  of  71/.  10^.  6d  due  to  them  for  flour 
supplied  to  Millar  for  the  retail  trade  of  his  shop.     They 
denied,  to  the  best  of  their  information  and  belief,  that 
such  debt  was  concealed  from  the  plaintiff.     They  said 
they  received  no  part  of  the  sum  due  to  Millar  from  the 
Government  other  than  the  77 IL  &8.  7d.  above  mentioned; 
and  they  said  they  believed  that  Millar  ceased  to  carry  on 
his  business  in  consequence  of  Government  cancelling 
his  contract,  owing  to  his  supplying  bad  bread.     They 
admitted  the  right  of  the  plaintiff  to  a  transfer  of  all 
their  securities  on  payment  to  them  of  the  full  amount 
doe  to  them  from  the  defendant  Millar  upon  such  secu- 
rities, but  they  submitted  and  insisted  that  the  bond  was 
not  in  equity  wholly  void  as  against  the  plaintiff,  but 
valid  and  binding  on  him,  and  that  the  same,  if  not  void 
ab  initio,  did  not  become  vdid  by  their  conduct.     They 
admitted  having  brought  an  action  on  the  bond.     They 
submitted  that  the  same  had  become  forfeited  at  law  by 
the  neglect  of  the  defendant  Millar  and  of  the  plaintiff 
to  pay. them  the  monies  due  to  them  for  flour  supplied,  as 
in  the  condition  to  the  bond  mentioned,  and  that  the 
plaintiff  was  liable  for  the  sum  of  500/.  and  interest. 
They  .submitted  that  the  bill  was  a  mere  attempt  to 
delay  their  action^  and  ought  to  be  dismissed  with  costs. 

The  defendant  Millar  by  his  answer  deposed  that, 
after  his  tender  had  been  accepted,  he  was  surprised  to 
hear  from  Frederick  Brown  that  Brown  and  Moore  would 
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require  a  guarantee  for  payment.     On  the  SOth  May^ 
1860^  he  (Millar)  signed  a  memorandum  to  deposit  with 
Brown  and  Moore  the  lease  of  his  business  premises. 
Afterwards  William  Brown  said  that  with  this  security 
and  a  bond  for  500/.  he  should  be  satisfied.     A  meeting 
took  place  at  the  Com  Exchange^  and  William  Brown 
then  read  over  the  conditions  of  the  Government  con- 
tract.    That  when  he  came  to  the  twelfth  condition  he 
(Brown)  observed,  "  Well,  this  is  not  what  we  are  going 
to  supply  you  with — ^we  are  not  going  to  supply  you  with 
white/'  and  I  replied,  "  Well,  if  you  supply  No.  2  equal 
to  the  two  sample  sacks  which  I  lately  received,  it  would 
answer    my  purpose    with    a    mixture    of  rice;"    and 
W.  Brown  then   said,    "Oh I    we  must  have  nothing 
of  that  sort,"  or  words  to  that  effect.     That  on  the  occa- 
sion of  the  interview  with  the  plaintiff,  on  the  29th  May, 
1860,  Frederick  Brown  and  he  went  to  the  plaintiff's 
house  together,  and  there  saw  the  plaintiff  and  his  wife 
in  the  bar  parlour.     No  one  else,  he  believed,  was  in  the 
room.    Defendant  then  introduced  Brown  to  the  plaintiff, 
and  observed  that  he  had  called  about  the  guarantee  bond 
for  500/.     After  some  conversation,  the  plaintiff  asked 
Frederick  Brown, "  How  long  has  Millar  dealt  with  you  ?" 
Frederick  Brown  siud,  "  About  two  years."    Defendant 
then  observed, "  Ever  since  I  have  been  in  the  baking  bu- 
siness." The  plaintiff  then  said  to  Frederick  Brown,  '^  It  is 
a  great  pity  that  an  old  friend  should  lose  a  good  job  like 
this  for  the  want  of  a  friend ;  you  say  he  has  dealt  with 
you  two  years ;  does  he  owe  you  any  money  now  ?"  or  to 
that  effect,  and  the  said  Frederick  Brown  then  answered, 
"  No."    The  plaintiff  then  said, "  Well,  upon  that  I  will 
sign  it,"  or  to  that  effect,  and  accordingly  did  so.     The 
bond  was  not  read  over,  and  the  plidntiff  immediately 
left,  being  apparently  in  a  great  hurry. 

The  defendant  Millar   further    deposed    that,  from 
the  delay  occasioned  by  the  demand  for  securities  on 
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the  part  of  Brown  and  Moore^  he  was  greatly  pressed  to        I862. 
get  the  first  batch  of  bread  supplied  to  the  barracks  by       blrbt 
the  1st  of  June.     The  bread  sent  out  on  the  1st  June      bbowk. 
was  firee  from  any  admixture  of  rice.     He  did  not  obtain 
any  rice  to  mix  with  the  flour  until  about  ten  days  after 
the  contract  was  signed^  and  he  consequently  found  the 
contract  a  losing  one.     At  the  expiration  of  about  a 
fortnight  he  found  himself  unable  to  pay  for  the  rice, 
and  unable  to  fulfil  the  contract;  and  the  contract  was 
ultimately  cancelled.     He  further  said  that  Brown  and 
Moore  did  not  at  any  time  supply  him  with  any  flour 
for  the  purpose  of  the  contract  according  to  the  terms  of 
the  twelfth  condition,  except  the  first  ten  sacks  sent  in  by 
them.     The  flour  afterwards  supplied  defendant  believed 
was  of  an  inferior  quality  called  No.  2,  and  made,  as  he 
believed,  of  red  wheat  without  mixture  of  white,  and  not 
dressed  through  wire  No.  60.     By  reason  of  the  supply 
not  being  equal  to  the  sample,  defendant  found  himself 
unable  to  work  the  contract,  except  at  a  loss  of  forty 
sacks  of  flour  a  week. 

Frederick  Brown  deposed  that,  when  he  and  Millar 
called  at  the  plaintifi^s  house  on  the  29th  May,  the 
pliuntifF  said,  "  Well,  I  suppose  you  have  come  about 
the  bond,  Mr.  Brown;"  to  which  deponent  answered, 
"  Yes,  here  it  is ;  will  you  read  it  over  ?"  and  handed  it  to 
him.  The  plaintiff  thereupon  carefully  and  attentively 
read  over  the  bond  and  condition,  and  then  said,  '^  Well,  I 
have  no  objection  to  sign  it."  Deponent  positively  denied 
having  said  "  No  "  to  any  such  question  as  stated  in  the 
bill,  and  said  that  the  plaintiff  never  made  any  inquiry 
on  the  point.  He  further  said  that  tlie  plaintlfi^s  wife 
was  not  present  during  the  whole  interview,  but  that 
she  came  in  just  as  the  plaintiff  had  finished  reading  the 
bond.  He  wholly  denied  that  any  representations  were 
made  by  him  to  the  plaintiff  on  behalf  of  Brown  and 
Moore. 
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The  defendant  Millar  on  cross-examination^  when 
asked  how  he  came  not  to  tell  his  friend  Mr.  Blest  that 
he  then  owed  Brown  and  Moore  something,  replied, 
"  I  was  perfectly  content  if  Frederick  Browp  was*"  He 
was  then  asked  why  he  supposed  Mr.  Blest  asked  the 
question.  He  replied,  ^^I  suppose  that  he  asked  the 
question  to  see  that  everything  was  safe."  On  being 
asked  how  it  was  that  he  did  not  say  that  the  con<Utions 
on  which  (as  he  said)  Mr.  Blest  consented  to  sign  did 
not  exist,  he  replied^  ^^  Because,  if  I  had  told  hhsx  what 
Frederick  Brown  and  I  knew,  he  would  not  h^Ye  signed 
the  bond." 

The  defendants  Brown  and  Moore  wholly  dejoie^  the 
conversations  respecting  adulteration  on  all  occafflons^  and 
affirmed  that  Millar  never  ventured  in  the  remotest 
maoner  to  hint  to  W.  Brown  any  intention  of  mixing  or 
adidterating  their  flour ;  that  had  he  done  so  they  would 
have  declined  to  enter  into  the  amuogement,  knowing 
that  the  result  would  have  been  the  cancelling  of  the 
contract  and  the  loss  of  their  money.  They  wholly 
denied  having  contracted  with  Millar  in  the  tenns  of  ihe 
GK>vernnient  conditions^  because  their  contract  was  en- 
tered into  in  entire  ignorance  of  the  stipulations  of  the 
twelfth  or  any  other  condition^  and  they  were  never  pro* 
duced  or  brought  to  their  knowledge  in  any  way. 

On  the  21st  March  last  an  injunction  was  granted  to  re- 
strain the  proceedings  at  law  on  the  bond,  on  the  terms  of 
the  plaintiff  paying  500/.  into  court ;  and  the  cause  now 
came  on  upon  motion  for  decree. 


Argument, 


Mr.  Malim  and  Mr.  Haig^  for  the  plaintiff,  submitted 
that  there  had  been  a  material  misrepresentation  by 
the  defendants  Brown  and  Moore,  the  effect  of  which  in 
this  Court  was  to  relieve  him  from  the  obligation  into 
which  he  had  entered  on  the  faith  of  such  misrepre- 
sentation. 
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Mr.  Greene  and  Mr.  Nalder^  for  the  defipi^dant  Millar^ 
aeked  for  his  costs.  It  was  the  inferior  flour  supplied 
that  had  been  the  real  cause  of  this  litigation. 

Mr.  Bacon  and  Mr.  Southgate^  for  the  other  defendants^ 
submitted  that  the  case  made  by  the  bill  was  a  case  of  frauds 
which  the  plaintiff  had  entirely  failed  to  prove,  and  there- 
fore must  not  now  be  permitted  to  set  up  a  second  case. 
They  submitted  that  the  alleged  misrepresentation  was 
disproved,  and  also  that  they  had  not  agreed  to  supply 
the  defendant  Millar  with  such  flour  as  was  specified 
in  the  contract,  but  simply  with  flour  in  the  ordinary 
way. 

The  Vice-Chancbllob  : — 

The  plaintiff's  case  is,  that  he  is  a  surety ;  and  it  is 
quite  a  settled  principle  in  this  Court  that,  if  any  mis- 
representation was  made  or  any  important  fact  concealed 
which  could  influence  the  conduct  of  the  surety  in 
executing  the  bond,  he  is  entitled  to  be  relieved 
against  the  bond  so  executed  by  him  as  surety  under 
such  circumstances. 

The  bill  states,  that,  upon  the  occasion  of  the  meet- 
ing for  the  purpose  of  executing  the  bond,  the  phuntiff 
asked  Frederick  Brown,  the  agent  of  the  co-defendants 
Brown  and  Moore,  whether  at  that  time  the  defen- 
dant^ Millar^  for  whom  he  was  about  to  become  security^ 
was  indebted  to  Brown  and  Moore,  and  Frederick 
Brown^  it  is  alleged,  answered  that  Millar  was  not 
indebted  to  them.  Frederick  Brown  being  the  agent 
of  the  defendants  Brown  and  Moore,  they  are  affected 
by  any  misrepresentation  which  he  might  have  made. 

The  question  now  is,  whether,  upon  the  weight  of 
the  evidence  on  both  sides^  the  plaintiff  has  proved 
that  Friederick  jBrown  made  the  alleged  mi^represen- 
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tation.     On  the  one  hand^  Frederick  Brown  positively 
denies  that  any  such  question  was  asked  or  any  such 
answer  was  given.     On  the  other  hand^  the  plaintiff 
and  the  plaintiff^s  wife  and  the  defendant  Millar  all 
concur  in    swearing  that  the   question  was   asked   of 
Frederick  Brown,  and  that  he  answered  that  Millar 
was  not  indebted  to   Brown    and   Moore.      Notwith- 
standing the  preponderance  in  number  of  the  witnesses, 
the  defendants  Brown  and  Moore  urge  that  the  weight 
of  testimony  is  in  favour  of  what  has  been  sworn  to 
by    Frederick    Brown,    and    that    the    character    and 
situation  of  the  other  witnesses  are  such  as  to  affect 
their  testimony  in  such  a  manner  as  that  Frederick 
Brown's  testunony  ought  to  be  believed  rather  than 
that  of  the  other  three  persons.     As  to  the  defendant 
Millar,  there  is  no  doubt  that  his  testimony  is  justly 
exposed  to  the   observations  which    have   been   made 
upon  it,  for  Millar,  who  swears  that  this  question  was 
asked  and  answered  by  Frederick  Brown  in  the  nega- 
tive, was  present,  and  knew  that  the  alleged  answer 
by  Frederick  Brown  was  a  falsehood,  and,  on  being 
cross-examined    upon  the  subject,   Millar  admits    that 
he  knew  it  was  a  falsehood,  but  did  not  notice  the 
falsehood  because  he  felt  that  if  he  had  done  so  the 
plaintiff  would  not  have  executed  the  bond. 

Therefore  Millar's  testimony  is  unquestionably  ex- 
posed to  the  severe  observations  which  have  been  made 
as  to  the  degree  of  credit  to  be  given  to  it.  But  the 
law  now  admits  as  evidence  the  oath  of  the  plaintiff  and 
his  wife,  and  their  statements  are  so  clear  and  positive, 
and  so  entirely  free  from  any  objection  on  the  ground 
of  credibility,  that  I  feel  bound  to  say,  upon  the  weight 
of  their  evidence,  that  the  plaintiff  has  proved  his  case. 
The  question  put  by  the  plaintiff  was  an  extremely  pro- 
bable one,  and  the  reason  for  the  fiJsehood  stated  by 
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Frederick  Brown,  and  acquiesced  in  by  the  defendant  }^^ 
Millar  under  the  circumstances  in  which  he  was  placed, 
was  not  unnatural.  Upon  this  part  of  the  case,  the 
plaintiff  as  surety,  having  executed  the  bond  upon  a 
misrepresentation  of  a  material  fact,  is  entitled  to  be 
relieved  and  to  have  the  bond  cancelled. 

It  would  not  be  necessary  to  go  further  into  the 
matter,  but  another  question  of  some  importance  has 
been  argued.  The  bond  which  the  plaintiff  executed  was 
to  secure  to  the  defendants  Brown  and  Moore  monies 
which  might  become  due  to  them  from  Millar  for  flour 
to  be  supplied  by  them  to  Millar,  and  the  purpose 
for  which  the  flour  was  to  be  supplied  is  distinctly 
stated  on  the  face  of  the  bond.  The  bond  sets  forth 
that  Millar  had  applied  to  Brown  and  Moore  to  be 
supplied  with  flour  to  enable  him  to  carry  out  such 
contract — viz.,  the  contract  with  the  Government,  pre- 
viously mentioned;  and  that  Brown  and  Moore  agreed 
to  do  so,  and  to  supply  such  flour.  Those  words 
upon  the  face  of  the  instrument  mean  such  flour  as 
would  enable  Millar  to  perform  his  contract  with  the 
Government.  The  co-defendants  Brown  and  Moore  have 
put  this  question  beyond  all  doubt,  because  the  contract 
with  the  Government  was  a  contract  to  supply  bread  made 
of  flour  of  the  description  mentioned  in  the  twelfth  con- 
dition of  the  contract.  The  co-defendants  say  it  is  a  fact  that 
they  never  supplied  the  defendant  Millar  with  any  flour  for 
the  purpose  of  the  contract  with  the  Government  accord- 
ing to  the  twelfth  condition  of  the  printed  paper,  and 
that  it  is  also  a  fact  that  they  never  intended  to  supply 
Millar  with  the  quality  of  flour  specified  in  that  clause  of 
the  conditions,  because  their  contract  was  to  supply  him 
with  No.  2  flour.  They  further  say  that  they  were 
quite  ignorant  of  the  terms  of  the  conditions  of  the 
contract.     But  they  bound  the  plaintiff  to  make  pay- 
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ment  to  tliem  of  the  price  of  *'such  flour"  as  they 
were  to  supply  to  the  defendant  Millar  to  enable  him 
to  perform  his  contract,  and  yet  they  state  they  did 
not  do  so,  because  they  did  not  know  the  terms  of  the 
contract.  The  plaintiff  is  not  bound  for  anything  but 
those  matters  mentioned  in  the  stipulations  of  the  bond, 
and  those  stipulations  were  that  he  should  be  bound  to 
secure  the  price  of  flour  which  would  enable  Millar  to 
perform  his  contract,  and  the  defendants  swear  that  they 
did  not  supply  Millar  with  flour  of  that  kind.  Upon  this 
ground,  therefore,  the  plaintiff*  is  entitled  to  relief  in  this 
Court  The  plaintiff*  is  entitled  to  have  the  bond 
cancelled. 
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Re  THE  TRUSTEE  ACT,  1850.  viS^ 

Re  FINNEY*S  ESTATE.  mn^ry^. 


HIS  was  a  petition  by  the  executors  of  a  srei^tlemaii^  Adeviaebya 

named  John  Finney,  praying  that  the  heir-at-law  of  the  hiB  real  and 

testator  might  be  declared  to  be  a  trustee  within  the  P«r«>n«i  "*•*« 

meaning  of  the  Trustee  Act,  1850,  of  all  lands  and  here*-  andniecds, 

ditaments,  and  parts  or  shares  of  land  and  hereditaments,  nnmerous  and 

vested  in  the  testator  by  way  of  mortgage  at  the  time  of  ciasT ftSd* 

his  death,   for  an  estate  of  inheritance  in  fee   simple,  ^^  ^  P*",  ^ 

^  •      estates  vested 

under  or  by  virtue  of  the  said  indentures  of  mortgage,  in  the  testator 
and  that  all  such  lands  might  be  ordered  to  vest  ill  the  mortgage,  but 
petitioner  for  all  the  estate  of  the  testator  in  such  lands  ^g^tes^de- 

and  hereditaments  subject  to  such  equity  of  redemption  wended  to  his 

heir-at-law 
as  might  be  subsisting  of  the  same. 

The  petition  stated  that  John  Finney,  of  Harley,  near 
Bunton,  in  the  county  of  Derby,  made  his  will,  dated 
the  15th  day  of  June,  1860,  whereby,  after  specifically  de<* 
vising  certain  lands  and  hereditaments  (not  including  in 
such  devise  any  lands  or  hereditaments  vested  in  him  as 
mortgagee  or  trustee)  and  bequeathing  divers  annuities 
and  pecuniary  legacies,  the  testator  made  the  following 
disposition : — 

^^  All  the  residue  and  remainder  of  my  real  and  per- 
sonal estates,  not  hereinbefore  by  me  disposed  of,  I  give 
and  devise  and  bequeath  the  same  imto  and  amongst  all 
my  nephews  and  nieces  share  and  share  alike  as  tenants 
in  common,  and  not  as  joint  tenants." 

The  testator  then  appointed  the  petitioners  his 
executors.  He  died  on  the  23rd  November,  1860, 
seized  of  divers  lands  which  had  become  vested  in  him 
as  mortgagee  and  as  securities  for  large  sums  of  money. 


466 


GASES  IN  CHANCERY. 


1862. 

Re  The 

Thustbb 

4cT,  1850. 

Me  FiM net's 

Estate. 

Statement, 


There  were  eight  mortgages  vested  in  him  as  trasteCi 
and  twelve  in  which  he  was  personally  interested. 

The  petition  alleged  that  the  testator's  nephews  and 
nieces  were  a  numerous  class  of  persons^  not  specifically 
named  or  mentioned  in  the  will. 

The  petitioners  submitted  that  on  the  true  construction 
of  the  will  the  testator  died  intestate  as  to  the  trust 
estates  and  estates  vested  in  him  on  mortgage,  and  that, 
as  he  died  without  issue,  the  said  estates  held  on  trust 
and  on  mortgage  vested  in  his  heir-at-law,  who  it  was 
submitted  by  virtue  of  the  Trustee  Act  was  a  trustee  for 
the  petitioners. 


Arguments 


Judgment, 


,  Mr.  Craig  and  Mr.  Prendergasty  for  the  petitioners,  sub- 
mitted that,  as  the  nephews  and  nieces  were  an  unas- 
certained class,  the  estates  which  the  testator  held  in 
trust  and  on  mortgage  did  not  pass  under  the  devise. 

The  Vice-Chancellor  : — 

The  estates  vested  in  the  testator  on  trust  and  mort- 
gage do  not,  in  my  opinion,  pass  under  a  devise  to  an 
unascertained  class.  The  order,  therefore,  will  declare  the 
heir-at-law  of  John  Finney  a  trustee  of  such  legal  estate, 
and  direct  the  same  to  be  vested  in  the  executors  for 
such  estates  and  interests  as  were  vested  in  the  testator 
himself,  to  be  held  by  them  upon  the  trusts  of  the  tes- 
tator's will. 
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HE ALD  r.  HAY. 

Februaryli, 

HE  plfuntiffs  in  this  ca8e>  who  were  the  trustees  of  the  The  itatuto  of 
Lancashire  Insurance  Company,  filed  their  bill  against  seM.  2,c.  25/ 
the  defendant,  Samuel  Hay,  formerly  an  officer  in  the  Se^ig^^'^l^tnt 
Hon.  East  India  Company's  service,  who  retired  from  the  ©^  mUitary 

pensions,  docs 

service  in  1855,  and  thereupon,  under  an  order  of  the  not  apply  to  a 
Board  of  Directors  dated  the  5th  October,  1865,  became  ^ntedbythe 
entitled  to  a  pension  of  191/.  12*.  6rf.     The  pension  was,  ^^^V""*^* 
as  the  bill  alleged,  wholly  by  way  of  compensation  for  his 
past  services. 

In  the  year  1859  the  defendant  applied  to  the  plaintiffs' 
Company  for  a  loan  of  15007.  on  the  security  of  his  pension, 
to  be  accompanied  by  a  policy  in  the  office  of  the  com- 
pany on  his  own  life  for  the  amount  borrowed.  The  com- 
pany ultimately  agreed  to  make  the  required  advance,  and 
accordingly,  on  the  13th  October,  1859,  they  granted 
a  policy  on  the  defendant's  life,  and  paid  over  the  sum  of 
1500/.  less  the  first  year's  premium  and  certain  expenses. 

By  deed,  dated  the  28th  November,  1859,  and  made 
between  the  defendant  Hay  of  the  first  part,  and  the 
plaintiffs  (the  trustees)  of  the  second  part,  and  in  con- 
sideration of  the  sum  of  1500/.,  the  said  pension  therein 
described  as  ^^  all  that  pension  or  annual  allowance  of 
191L  12s.  6cL  per  annum,  which,  under  a  general  order 
or  resolution  of  the  council  of  directors  of  the  Honourable 
East  India  Company,  was  made  on  or  about  the  5th 
October,  1855,  payable  to  him  the  said  Samuel  Hay 
during  his  life,"  and  all  and  every  sums  and  sum  of 
money  which  should  become  payable  in  respect  thereof,  . 
were  assigned  by  the  defendant  to  the  trustees,  their  ex- 
ecutorSf  administrators,  and  assigns,  with  power  to  sue 
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and  give  discharges  for  the  same.  The  deed  contained  a 
proviso  for  redemption  and  reassignment  on  payment 
by  the  defendant  of  1500/.  and  interest.  It  was  further 
declared  that  the  said  sum  of  1500/.  was  money  belonging 
to  the  plaintiffs  on  a  joint  accoimt  in  equity  as  well  as 
at  law.  The  indenture  contained  a  power  of  sale  in 
default  of  payment;  a  covenant  for  farther  assurance; 
and  in  particular  a  covenant  that  during  the  continuance 
of  the  security  the  defendant  would,  without  delay,  after 
each  change  of  his  abode,  inform  the  plaintiffs  of  his  then 
place  of  residence,  and  from  time  to  time  make  such  per- 
sonal appearances,  or  otherwise  furnish  the  plaintiffs  with 
such  evidence  of  his  being  alive  as  should  be  necessary 
to  enable  the  receipt  of  the  premises  thereby  expressed 
to  be  assigned. 

Simultaneously  with  the  deed  the  defendant,  in  pur- 
suance of  the  arrangement  and  as  part  of  the  security, 
executed  and  delivered  to  the  plaintiffs  the  trustees  a 
separate  power  of  attorney  to  receive  the  same  in  the 
name  of  the  defendant. 

The  bill  alleged,  that  subsequently  to  the  completion  of 
the  arrangement  the  plaintiffs  discovered  that  the  pension 
was  subject  to  a  deduction  of  about  70/.  a  year,  which 
was  retained  by  the  Government  in  India,  for  the  main- 
tenance of  a  wife  and  child  left  by  the  defendant  in  India; 
and  was  also  subject  to  a  deduction  of  eighteen  guineas 
per  annum,  payable  to  the  Military  Fund.  The  pension 
therefore  was  reduced  by  such  deductions  to  a  sum 
which  was  whoUy  insufficient  to  pay  the  interest  on  the 
principal  sum  of  1500/.,  and  the  premium  payable  on  the 
policy  of  assurance. 

The.  bill  further  alleged  that  the  plaintiffs  also  dis- 
covered that  the  defendant,  about  September  or  October, 
1860,  applied  to  Messrs.  Richardson  and  Co.,  East  India 
agents,  to  act  as  his  agents  to  receive  the  pension,  and 
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borrowed  from    thein    25/.,   which    they    advanced    in 
ignorance  of  the  plaintiffs'  security,  and  that  he  subse- 
quently gave  Messrs.  Richardson  a  power  of  attorney  to 
receive   and  retain  25/.    out   of  the   pension.     Messrs. 
Kichardson,  having  discovered  the   plaintiffs*  power   of 
attorney,  entered  in  communication  with  the  plaintiffs, 
whereby  they,  the  plaintiffs,  discovered  that  the  power  of 
attorney  given  them  by  the  defendant  had  been  revoked. 
The  bill  also  alleged  that  the  defendant  was  keeping 
out  of  the  way  to  avoid  service  of  process,  and  prayed  for 
a  declaration  that  the  assignment  of  the  28th  November, 
lS59j  was  a  valid  and  effectual  charge  or  mortgage  for 
the  said  sum  of  1500/.  and  interest ;  and  that  the  defen- 
dant might  be  restrained  by  injunction  from  applying  for 
or  obtaining  payment  of,  either  by  himself  or  any  agent, 
and  from  authorizing  or  empowering  or  permitting  any 
person  other  than  the  plaintiffs,  or  the  receiver  to  be 
appointed  as  thereinafter  prayed,  to  receive  or  to  continue 
to  receive,  the  said  yearly  pension  of  191/.  I2s,  6rf.,  or  any 
part  thereof,  or  any  future  or  quarterly  or  other  pay- 
ments which  then  were  or  might  become  thereafter  pay- 
able on  account  thereof,  and  from  executing  any  other 
power  of  attorney  to  any  other  person  than  the  plaintiffs 
or  such  receiver,  or   permitting  any  such  other  power 
given  by  him  subsequently  to  the  power  given  to  the 
said  plaintiffs  as  aforesaid  to  continue  in  force  as  against 
the  plaintiffs.     The  bill  also  asked  for  a  receiver,  and 
that  the  defendant  might  be  decreed  specifically  to  per- 
form the  covenant  for  further  assurance  and  other  cove- 
nants in  the  indenture  of  the  28th  November,  1859,  and 
in  particular  to  make,  do,  execute,  and  concur  in  all  such 
new  and  other  powers  of  attorney,  authorities,  &c.,  as 
might  be  necessary  or  convenient  for  giving  full  effect  to 
the  assignment  and  the  rights  of  the  plaintiffs  thereunder, 
or  for  enabling  them  to  jreceive  or  obtain  payment  of  all 
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the  future  payments  thereof^  and  might  be  ordered  to 
make  personal  appearance. 

On  the  20th  of  February,  1861,  the  Vice-Chancellor 
granted  an  injunction  to  restrain  the  defendant  fiom 
receiving  the  pension,  &c.  The  case  now  came  on 
motion  for  a  decree. 


Argument 


Mr.  Everitt  Everitty  for  the  plaintiffs,  said  the  question 
now  was  whether  the  assignment  of  a  pension  granted  by 
the  East  India  Company  was  void  under  the  4th  section 
of  the  47  Geo.  3,  sess.  2,  c.   25,  or  in  other  words 
whether  that  statute  applied  to  pensions  granted  by  the 
East  India  Company.     In  the  case  of  Knigid  v.  Bulkeley 
(a),  the  Court  had  given  effect  to  the  assignment  of  a 
pension  by  an  officer  in  her  Majesty's  service,  but  at  that 
time  the  47  Geo.  3,  sess.  2,  c.  25,  was  not  called  to  his 
Honour's  attention,  and  was  in  fact  not  generally  known ; 
subsequently,  however,  in  the  case  of  Lloyd  v.  Cheetham 
(ft),  his  Honour  overruled  the  case  of  KnigM  v.  Bulkeley, 
Under  that  statute  the  assignment  by  a  retired  mili- 
tary officer  in  the  Queen's  service  of  his  pension  was  held 
void,  and  the  Court  in  that  instance  refused  an  injunction 
to  restrain  the  officer  from  applying  for  the  pension.    The 
language  of  the  statute  (s.  4)  is  as  follows : — "  All  assign- 
ments, bargains,  sales,  orders,  contracts,  agreements,  or 
securities  whatsoever,  which  shall  be  given  or  made  by 
any  person  entitled  to  any  such  pay,  pension,  allowance, 
or  relief,  as  aforesaid,  for,  upon,  or  in  respect  of  any  such 
his  pay,  pension,  allowance,  or  relief,  shall  be  absolutely 
null  and  void  to  all  intents  and  purposes."    In  a  pre- 
ceding part  of  the  statute,  section  1,  the  pay  and  pensions 
**  aforesaid  "  were  described  in  these  terms — "  All  such 
pay,  pensions,  and  allowances  to  which  any  officers  or 

(a)  This  case  was  not  reported     oi  Lloyd  v.  OheetKam. 
because  of  the  sabseqaent  decision         (^)  AjU^  171. 
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persons  who  have  served  in  any  of  his  Majesty's  forces^ 
or  in  any  forces  which  have  been  heretofore  or  may 
hereafter  be  engaged  in  his  Majesty's  service."  It  was 
submitted  that  the  Acts  relating  to  India  contained  no 
each  ckiuse  as  the  above ;  also  that ^  although  the  military 
forces  of  the  East  India  Company  had  now  been  trans- 
ferred to  her  Majesty  by  the  Act  of  1858^  the  rights  of 
all  pensioners  were  reserved  by  that  statute  (a).  On  the 
whole  case  it  was  submitted  that  the  assignment  was 
valid,  and  the  plaintiffii  were  entitled  to  a  decree  on  the 
terms  of  the  prayer  of  the  bilL 


isat. 


ArgumenU 


The  defendant  did  not  appear. 

The  Vice-Chancellob  : — 

It  seems  that  the  47  Geo.  3,  c.  25,  has  no  application 
to  a  pension  granted  by  the  late  East  India   Company, 


Jvdgm§Ht» 


(a)  The  two  sections  of  the 
late  Act,  21  &  22  Vic.  c.  106, 
which  appear  to  relate  to  this 
question,  are  as  follows : — 

Section  56.  ''The  military  and 
naval  forces  of  the  East  Company 
shall  be  deemed  to  be  the  Indian 
military  and  naval  forces  of  her 
Majesty,  and  Hhall  be  under  the 
same  obligations  to  serve  her 
Ifajesty  as  they  would  have  been 
under  to  serve  the  said  company, 
and  shall  be  liable  to  serve  within 
the  same  territorial  limits  only, 
for  the  same  terms  only,  and  be 
entitled  to  the  like  pay,  pensions, 
allowances,  and  privileges,  and 
the  like  advantages  as  regards 
promotion  and  otherwise,  as  if 
they  had  continued  in  the  service 
of  Uie  said  company." 

Section   68.      '*A11   persons 


who  at  the  commencement  of 
this  Act  shall  hold  any  offices, 
employments,  or  commissions 
whatever  under  the  said  com- 
pany in  India,  shall  thenceforth 
be  deemed  to  hold  such  offices, 
employments,  and  commissions 
under  her  Majesty  as  if  they  had 
been  appointed  under  this  Act, 
and  shall  be  paid  out  of  the  re- 
venues of  India ;  and  the  transfer 
of  any  person  to  the  service  of 
her  Majesty  shall  be  deemed  to 
be  a  continuance  of  his  previous 
service,  and  shall  not  prejudice 
any  claims  to  pension,  or  any 
claims  on  the  various  annuity 
funds  of  the  several  presidencies 
in  India  which  he  might  have 
had  if  this  Act  had  not  been 
passed." 
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and  the  plaintiffs  are  entitled  to  the  relief  they  ask, 
and  there  must  be  a  perpetual  injunction  against  the 
defendant.  The  order  was  as  follows: — This  Court 
doth  order  and  decree  that  the  iDJunction  granted 
in  this  cause  dated  the  20th  February,  1861,  to 
restrain  the  defendant,  his  servants,  &c.,  from  apply- 
ing for  or  obtaining  payment  of,  and  from  authorizing 
any  person  other  Aan  the  plaintiff  or  a  receiver  to  be 
appointed  to  receive  the  yearly  pension  of  191/.  12*.  6rf., 
or  any  part  thereof,  or  any  future  quarterly  or  other 
payments  which  now  are  or  may  become  hereafter  pay- 
able on  account  thereof,  and  from  executing  any  other 
power  of  attorney  to  any  other  person  than  the  plaintiff 
or  such  receiver,  or  permitting  any  such  other  power 
given  by  him  subsequently  to  the  power  given  to  the 
plaintiffs,  as  in  the  plaintiffs'  bill  mentioned  to  continue  in 
force  as  against  the  plaintiffs.  And  the  plaintiffiiby  their 
counsel  consenting  thereto,  it  is  ordered  that  B.  F. 
Oliver,  of  10,  Comhill,  &c.,  &c.,  he  undertaking  to  act 
without  salary  and  to  enter  into  his  own  recognizances  to 
be  settled  by  the  judge  duly  to  account  for  all  and  every 
the  sum  and  sums  of  money  which  he  shall  receive  for 
and  in  respect  of  the  arrears  and  pension  hereinafter 
mentioned  or  referred  to,  be  and  he  is  hereby  appointed  to 
receive  tiie  arrears  if  any  of  the  said  pension,  and  all  future 
payments  of  the  said  pension  from  time  to  time  as  the  same 
shall  become  payable  until  the  said  sum  of  1500/.  and 
interest  and  other  the  said  monies  shall  have  been  fully 
paid  and  satisfied.  And  it  is  ordered  that  the  defendant 
Samuel  Hay  do  specifically,  perform  the  covenant  for 
further  assurance,  and  after  the  covenant  contained  in  the 
indenture  of  the  28th  November,  1859.  And  it  is  ordered 
that  the  defendant  Samuel  Hay  do  from  time  to  time 
do,  make,  and  execute,  and  concur  in  all  such  new  and 
other  powers  of  attorney,  autiiorities,  receipts^  deeds, 
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assignments^  and  assurances  as  may  be  necessary  or  con- 
venient for  giving  full  eiFect  to  the  said  assignment  and 
the  rights  of  the  plaintiffs  hereunder^  or  for  enabling  the 
said  receiver  or  any  other  receiver  to  be  appointed  in 
this  cause  to  receive  or  obtain  payment  of  all  such  arrears 
of  such  pension^  if  any  and  of  the  future  payments  of  or 
in  respect  of  the  said  pension.  And  it  is  ordered  that  the 
defendant  Samuel  Hay  do  from  time  to  time  make  such 
personal  appearance  or  furnish  such  evidence  of  his  being 
alive  as  shall  be  necessary  to  enable  the  receiver  or  any 
future  receiver  to  be  appointed  in  the  cause  to  receive 
the  said  pension.  Tax  jdaintiffs'  costs  to  be  paid  by  the 
defendant  Samud  Hay.    Liberty  to  apply. 
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Where  the  les-  £>Y  an  indenture  of  leaae,  dated  the  27th  of  June,  1850, 

under  a  cove-'  between  the  Guardians  of  the  Poor  of  the  West  Ham 

S^Bor'to  keep  Union,  Essex,  of  the  one  part,  and  the  defendant  Greorge 

the  P''®'?**^^  Pratt,  of  the  other  part,  a  piece  of  land  and  buildings 

Alliance  or  thereon,  were  demised  to  George  Pratt,  his  executors, 

mlTL  administrators,  and  assigns,  for  the  term  of  fifty-five 

S^tat!  m'^.^  years,  from  the  29th  September,  1849,  at  the  yearly  rent 

cuted  an  of  66t,  payable  quarterly ;  the  said  George  Pratt  also 

tothepiaintiflb  Paying  to  the  guardians,  ''as  or  in  the  nature  of  an 

piainti^coTe-  a<lditional  rent  or  additional  rents,  all  such  sum  or  sums 

Banted  to  pay  q[  money,  costs  and  expenses,  as  the  said    guardians 

Bumsof  money  should  or  might  pay  or  expend  in  or  about  the  insurance 

lire  insurance,  of  the  said  demised  premises,  or  any  part  thereof,  against 

^^^^'  loss  or  damage  by  fire  as  therein  after  mentioned"   Then 

that  the  pre-  followed  a  covenant  for  the  payment  of  rent,  and  then 

mises  (which  ,      ^  „       .                   .                     ^ 

were  empty)  the  following  as  to  insurance : — 

hMMuS^^'*  *'That  he,  the  said  George  Pratt,  his  executors,  ad- 

toide  paid  ministrators,  or  assigns,  would  at  his  or  their  own  costs 

jswv*  o«»  per 

cent,  for  and  charges,  insure  and  keep  insured  during  all  the  term 
another  office,  thereby  granted,  the  messuages,  erections,  and  buildings, 
wTOverSe***  ^^^  *^®  *™®  being  erected  or  standing  on  the  said  de- 
amount  at  law  mised  premises,  in  such  sum  and  sums  of  money  as  the 

against  the 

nnderiessee,  Surveyor  for  the  time  being  of  the  said  guardians,  their 

the  Court  j*            •■                     •.•               ii_«i:i 

restrained  the  successors  and  assigns,  by  any  writing  under  his  hand 

the^kiSSft  should  at  any  time  or  times  name  and  appoint,  in  the 

undertaking  joint  names   of  the  said  George  Pratt,  his  executors, 

amount  of  administrators,  and  assigns,  and  of  the  clerk  for  the  time 

wUeh"^  being  of  the  said  guardians,  their  successors  or  assigns, 

fbond  to  be 

pn^erly  payable,  and  made  the  defendants  pay  the  costs  of  the  suit. 
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or  of  such  other  person  or  persons  as  the  sud  guardians,  their 
successors  or  assigns,  should  from  time  to  time  appoint,  in 
the  Alliance  Insurance  Office,  or  such  other  office  for  insu- 
rance against  fire,  in  London  or  Westminster,  as  the  said 
guardians,  their  successors  or  assigns,  should  from  time  to 
time  appoint,  and  would  upon  the  request  of  the  said  guar- 
dian8,their  successors  or  assigns,  or  of  their  clerk  for  the  time 
being,  or  of  any  other  person  or  persons  duly  authorized 
by  them,  produce  and  show  the  policy  or  policies  for  such 
insurance,  and  the  receipt  for  the  premium  and  duty 
thereon  for  the  then  current  year ;  and  in  case  the  said 
George  Pratt,  his  executors,  administrators,  or  assigns, 
should  make  any  de&ult  in  effecting  or  keeping  up  such 
insurance  as  aforesaid,  or  in  producing  and  shewing  the 
policy  or  policies  for  such  insurance,  or  the  receipt  or 
receipts  for  such  premium  and  duty  as  aforesaid,  then  and 
in  any  or  either  of  the  said  cases  the  said  guardians, 
their  successors  or  assigns,  should  be  at  liberty  to  insure 
and  keep  insured,  during  all  the  then  residue  of  the  term 
thereby grantedinsuch  jointnames  and  in  suchsum  or  sums 
of  money  as  aforesidd,  the  said  messuages,  erections,  and 
buildings,  or  such  of  them  as  should  not  be  so  insured, 
or  in  respect  whereof  such  policy  or  policies,  receipt 
or  receipts,  should  not  be  so  produced,  and  the  said 
George  Pratt,  his  executors,  administrators,  or  assigns, 
would  on  demand  pay  to  the  said  guardians,  their  suc- 
cessors or  assigns,  all  and  every  sum  and  sums  of  money, 
costs,  charges,  and  expenses  which  they  should  or  might 
pay  or  expend  in  or  about  the  effecting  and  keeping 
up  any  such  insurance  as  aforesaid,  and  in  case  of  de- 
fault in  payment  thereof  the  same  should  be  recoverable 
as  rents  under  the  reservation  thereinbefore  in  that  be- 
half contuned;  and  in  case  the  said  messuages,  erections, 
and  buildings,  or  any  of  them  or  any  part  thereof  re- 
spectively, should  during  the  said  term  thereby  granted^ 
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1862.        be  destroyed  or  damaged  by  fire,  then  and  so  often  as  the 

Thb         same   should  happen,  all   the  monies  which  should   be 

Cloth  Com-    received  by  virtue  of  any  such  insurance  or  insurances 

^'A.Kt         ^  aforesaid  should  be  laid  out  forthwith  in  rebuilding 
v«  ....  * 

Brbbsbt.     or  repairing  and  reinstating  the  same  messuages,  erections, 

SiatemenU  ^^^  buildings,  or  such  of  them  as  should  be  so  destroyed 
or  damaged,  under  the  absolute  control  and  direction 
of  the  said  guardians,  their  successors  or  assigns,  and  if 
bucn  monies  should  be  insufficient  for  that  purpose,  then 
irhe  deficiency  should  be  made  good  by  the  said  George 
Pratt,  his  executors,  administrators,  and  assigns ;  and  in 
base  of  any  loss  or  damage  by  fire  as  aforesaid  the  said 
George  Pratt,  his  executors,  administrators,  or  assigns, 
(should  not  have  nor  be  entitled  to  any  abatement  out 
of  his  rent  in  respect  or  on  account  thereof.  And 
in  the  said  indenture  of  lease  was  contained  a  proviso, 
and  it  was  thereby  declared  and  agreed  by  and  between 
the  parties  thereto,  that  if  it  should  happen  that  the 
Btod  yearly  rent  or  sum  of  65/.  or  any  part  thereof  should 
lit  any  time  or  times  be  behind  or  unpaid  by  the  space 
of  twenty-one  days  next  after  any  or  either  of  the  said 
days  of  payment  whereon  the  same  ought  to  be  paid 
as  aforesaid,  although  no  demand  thereof  should  have 
been  previously  made,  or  the  said  guardians,  their  suc- 
cessors or  assigns,  or  other  the  person  or  persons  en- 
titled as  aforesaid,  should  have  distrained  for  the  same, 
or  if  the  said  George  Pratt,  his  executors,  adminis- 
trators, or  assigns,  should  at  any  time  fail  or  neglect 
to  insure  and  keep  insured  the  messuages,  erections,  and 
buildings  for  the  time  being  erected  or  standing  on  the 
said  demised  premises,  or  upon  such  request  as  aforesaid 
to  produce  and  shew  the  policy  or  policies  for  such 
in8ul*ance,  or  the  receipt  or  receipts  for  the  premium  or 
premiums  and  duty  thereon  for  the  then  current  year, 
t>ursuant  to  his  covenant  in  that  behalf  thereinbefore 
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ooniliiied^  idthoiigh  the  said  guardian^;  theif  6iicces8oH 
or  assigns^  might  hikve  insured  the  said  medsuages^  ei*e&^ 
tiotis,  and  buildings,  or  any  of  theilli  und^r  the  pro- 
tiflions  in  that  behalf  thereinbefore  contained^  and  might 
hare  di^trdned  for  the  sum  or  sums  of  money,  costs, 
eharges,  and  expenses  which  they  might  have  paid  bt 
expended  in  or  about  the  effecting  and  keeping  up  any 
such  insurance  or  insurances  as  aforesaid." 

By  an  indentui*e  of  lease,  dated  the  28th  September^ 
i85S,  made  between  George  Pratt  of  the  first  piirt^  and 
the  defendant  John  Bressey  of  the  second  part,  and 
Nathaniel  Shattswell  Dodge,  Lathrop  Solomon  Bacon, 
and  Raphaelo  Louis  Giondonati,  trading  under  the  style 
of  "  Dodge,  Bacon  and  Co,"  of  the  third  part,  it  was 
witnessed  that  in  consideration  of  the  rents  and  cove* 
nants  thereinafter  reserved,  and  of  the  monieii  expended 
by  the  parties  of  the  third  part  in  new  buildings  and 
improvements  erected  and  made  by  them,  all  and  sin- 
gular the  premises,  &c.  &c.,  were  demised  to  the  said 
parties  of  the  third  part,  to  hold  the  same  With  the  appur- 
tenances to  the  said  parties  of  the  third  part  for  the 
term  of  twenty-one  years,  from  the  24th  June^  1855, 
at  the  yearly  rent  of  305/.,  payable  as  therein  men- 
tioned, and  also  paying  unto  the  said  John  Bressey 
his  executors,  administrators,  and  assigns,  as  in  the  nature 
of  an  additional  rent,  all  such  sum  and  sums  of  money 
as  the  said  John  Bressey,  his  executors,  administrators, 
0r  assignB,  should  pay  in  or  about  the  insurance  of  the 
Idd  demised  premises,  or  any  part  therebf^  against  loss  or 
damage  by  fire,  the  said  sum  or  sums  to  be  paid  from 
time  to  time  on  such  one  of  the  dsyd  thereinbefore 
appointed  for  the  quarterly  payment  of  the  said  rent  as 
should  happen  next  after  any  such  Sum  or  sums  of  money 
Ihould  hate  been  paid  or  expended.  And  in  the  said 
indenture  of  lease  was  contained  a  covenant  by  the  said 
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parties  thereto  of  the  third  part^  for  themselves^  their 
heirs^  executors,  and  administrators  jointly,  and  any  two 
of  them,  for    themselves,  their   heirs,  executors,  and 
administrators  jointly,  and  each  of  them  for  himself 
respectively,  and  for  his  respective  heirs,  executors,  and 
administrators,  with  the  said  John  Bressey,  his  executors, 
administrators,  and  assigns ;    and  also  as  a  separate  cove- 
nant with  and  to  the  sud  George  Pratt,  his  executors, 
administrators,  and  assigns,  to  pay  the  said  rent  of  305/. 
as  aforesaid,  and  also  any  sum  or  sums  of  money  expended 
for  the  insurance  of  the   said  premises  against  fire   as 
aforesaid.     And  in  the  said  indenture  of  lease  was  con- 
tained a  proviso,  that  if  the  said  rent  of  3057.  or  any  part 
thereof  should  be  unpaid  for  twenty-one  days  next  after 
Any  or  either  of  the  days  of  payment  whereon  the  same 
ought  to  be  paid)  it  being  first  lawfully  demanded,  upon 
or  after  the  expiration  of  the  said  twenty-one  days,  and 
not  pud  when  so  demanded,  or  if  the  parties  thereto  of 
the  third  part,  their  executors,  administrators,  or  assigns, 
should  in  any  manner  neglect  or  fail  to  perform,  observe, 
fulfil,  and  keep  all  and  every  or  any  of  the  covenants, 
clauses,  provisoes,  and  agreements  therein  expressed  and 
contained  and  on  their  part  to  be  observed  and  kept,  or  if 
they  should  without  the  consent  in  writing  of  the  said 
John  Bressey,  his  executors,  administrators,  or  assigns, 
assign,  set  over,  underlet  or  otherwise  part  with  the  said 
premises  or  any  part  thereof  for  all  or  any  part  of  the 
term  thereby  granted,  or  if  the  said  parties  thereto  of  the 
third  part  should  become  and  be  duly  adjudged  bankrupt, 
or  should  take  the  benefit  of  any  statute  for  the  relief  of 
insolvent  debtors,  or  should  make  any  compromise  with 
their  creditors  for  less  than  20s.  in  the  pound,  or  should 
suffer  the  said  indenture  to  be  taken  in  execution  by  the 
sheriff  under  any  writ  of  execution,  then  and  from  thence- 
forth and  in  any  or  either  of  the  said  cases  it  should 
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be  lawful  for  the  said  John  Bressey^  his  executors^  ^O;-^ 
administrators,  and  assigns,  into  or  upon  the  said  premises  tbb 
thereby  demised  or  any  part  thereof  in  the  name  of  the  clotu'o^x- 
whole  to  re-enter  and  the  same  to  have  again,  retain,  '^"^ 
repossess,  and  enjoy,  and  the  said  parties  thereto  of  the  Bkmsbt. 
third  part,  their  executors,  administrators,  and  assigns,  jgtatement. 
and  all  other  tenants  and  occupiers  of  the  said  premises 
thereout  and  from  thence  utterly  to  expel,  put  out,  and 
amove,  anything  thereinbefore  contained  to  the  contrary 
thereof  in  anywise  notwithstanding.  And  in  the  said 
indenture  was  also  contained  a  covenant  by  the  said  John 
Bressey,  so  far  only  as  related  to  the  acts  and  deeds 
of  himself,  his  executors  and  administrators,  and  by 
the  said  George  Pratt,  for  himself,  his  executors  and 
administrators,  with  the  said  parties  thereto  of  the  third 
part,  for  quiet  enjoyment  of  the  said  demised  premises,  on 
payment  of  the  said  rent  of  305/.  and  such  further  sum  or 
sums  as  aforesaid  in  respect  of  the  insurance  of  the  said 
premises  against  fire,  and  on  performance  of  covenants. 
And  in  the  sud  indenture  was  contained  a  covenant  by 
the  said  George  Pratt,  for  himself,  his  executors,  admi- 
nistrators, and  assigns,  with  the  said  parties  thereto  of  the 
third  part,  their  executors,  administrators,  and  assigns, 
that  he  the  said  George  Piatt,  his  executors,  administra- 
tors, and  assigns,  would  thenceforth  pay  the  rent  reserved 
by  the  lease  thereinbefore  mentioned  to  have  been  granted 
to  the  said  George  Piatt,  and  would  keep  the  said  parties 
thereto  of  the  third  part,  their  executors,  administrators, 
and  assigns,  indemnified  against  the  payment  of  the  same 
rent,  and  against  any  losses  and  expenses  in  consequence 
of  the  non-payment  thereof,  or  any  part  thereof;  and 
further,  that  he  the  said  George  Pratt,  his  executors, 
administrators,  or  assigns,  would  thenceforth  keep  the 
said  demised  premises  insured  against  loss  or  damage  by 
fire  in  manner  prescribed  by  the  aforesaid  lease  to  the 
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said  George  Pratt,  aii4  would  from  time  to  time  produce 
to  the  said  parties  pf  the  third  part,  their  executors, 
administrators,  and  assigns,  the  policy  or  policies  of  suc^ 
insurance,  i^nd  the  receipt  or  receipts  for  the  payment  of 
the  sums  necessary  for  keeping  such  insurance  on  foot, 
and  that  the  monies  which  should  be  received  by  virtue 
of  any  such  insurance  should  be  forthwith  laid  out  in 
rebuilding  and  reinstating  the  said  premises,  or  such 
parts  thereof  as  shpuld  be  destroyed  or  damaged  by  fire; 
and  that  if  suQh  monies  should  be  insufficient  to  rebuild 
and  to  reinsta^  the  said  premises,  the  said  George  Pratt, 
his  executors,  administrators,  or  assigns,  should  supply  the 
deficiency. 

By  an  indenture  of  assignment,  dated  th^  25^ 
September,  1857,  between  the  said  N.  S.  Dodge, 
L.  S.  Bacon,  and  L.  Giondonati  of  the  first  part,  the 
defendant  George  Pratt  of  the  second  part,  the  defendi^it 
John  Bressey  of  the  third  part,  and  th®  plaintiffs  the 
Leather  Cloth  Company  (Limited)  of  the  fourth  part^  \n 
consideration  of  100/.  p^d  by  the  plaintiffs  to  the  parties 
of  the  first  part,  the  premises  wer^  assigned  by  the 
parties  of  the  first  part  to  the  plaintiffs,  for  ^11  the  residi^e 
of  the  said  term  of  twenty-one  years,  in  further  con- 
sideration of  the  payment  by  the  plaintiffs  of  the  said 
rent  of  305/.,  and  of  the  observance  and  performance  of 
the  covenants  and  conditions  contained  in  the  indenture 
of  under-lease.  In  the  said  indenture  was  contained  a 
covenant  by  the  plaintiffs  with  the  parties  of  the  first 
part,  for  payment  of  the  rent  and  for  performance  and 
observance  of  the  said  covenants  and  conditions. 

The  under-lease  and  assignment  were  each  made  in 
pursuance  of  a  licence  from  the  guardians,  and  their  con- 
sent to  the  assignment  was  given  by  a  deed-poll  dated 
the  24th  September,  1857,  under  the  seal  of  the  guardians 
and  signed  by  Pratt,  on  the  express  condition  that  in 
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C4se  the  defendfmt  Pratt  should  at  any  time  thereafter 
make  default  in  payment  of  rent  or  observance  and  per- 
formance of  all  or  any  of  the  coyenants  contained  in  the 
lease  of  the  27th  June^  1850^  it  should  be  lawful  for  the 
guardians  to  re-enter  and  eject  the  defendant  Pratt^  an4 
also  the  plai^tiff8  and  all  other  persons^  in  pursuance  of 
the  power's  of  re-entry  in  the  original  lease. 

The  bill  alleged  that  firom  the  grantii^g  of  the  leftsq  of 
the  28th  3eptember^  1855,  up  to  the  date  of  the  assign- 
ment,  the  premises  were  occupied  by  Messrs.  Dodgej^ 
Bacon,  &  Co.  as  a  factory  for  the  manufi^cture  of  leather 
cloth,  and  the  lease  was  purchased  by  the  plaintiffs  with 
the  fuU  knowledge,  as  the  bill  alleged,  of  the  defendapta' 
intention  of  using  them  for  the  same  purpose. 

Preyiously  to  the  assignment  of  the  2^th  Septeqiber, 

1857,  the  defendant  Pratt  effected  ai^  insurance  in  th^ 
Anchor  Office,  which,  being  allowed  to  drop  at  Christmap, 

1858,  the  gyardiaqs  on  the  }st  April,  1859,  served  a  writ 
in  ejectment  on  the  plaintiffs,  but  the  d^fi^^dant  Prf^tt 
obtained  leave  to  appear.     The  breaches  assigned  ^er^ — 

1.  For  not  continuing  the  insurance  in  the  AUi^Il^^^ 
in  the  joint  names  of  George  Pratt  and  William  James 
Barsham. 

2.  For  not  insuring  the  premises  on  divers  other  days,  &c. 

3.  For  not  producing  when  demanded  the  policy,  &c. 

4.  For  not  producing,  &c.,  the  receipt. 

The  bill  alleged  that  at  the  commencement  of  tl^e  mO' 
ceedings  in  ejectment  the  factory  was  insured  in  the  State 
Office  at  an  annual  premium  of  64/.  155.,  being  at  the 
rate  of  SL  4^.  9d,  per  cent.  The  plaintiffs,  however, 
refused  to  pay  the  premium  on  the  ground  that,  a^  it 
was  without  the  sanction  of  the  guardians,  it  was  not  a 
defence  to  the  ejectment.  Pending  these  proceedings  a 
fire  took  place,  and  the  guardians,  in  order  to  obtain  the 
benefit  of  the  insurance  in  the  State  Office,  agreed  to 
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forego  further  proceedings,  but  on  the  distinct  stipulation 
that  such  recognition  should  not  prejudice  their  right  to 
have  the  premises  insured  in  the  ^^  Alliance."  The 
assurance  having  expired  on  the  25th  March^  1860,  the 
defendants  effected  a  fresh  insurance  in  the  same  office 
for  the  sum  of  2000/.  for  the  year  ending  the  25th 
March,  1861.  The  plaintifTs  solicitor,  Mr.  Murray,  on  the 
26th  of  March,  1860,  wrote  both  to  Mr.  Pratt  and  to  his 
solicitors,  inquiring  whether  there  was  any  subsisting 
policy  on  the  factory,  and  was  told  in  reply  tiiat 
the  insurance  when  completed  would  be  at  the  rate  of 
twenty-five  guineas  per  cent. ;  immediately  on  the  receipt 
of  the  letter  he  wrote  to  Messrs.  Clark  and  Morice,  the 
defendant  Pratt's  solicitors,  to  the  effect  "tiiat  if  Mr. 
Pratt  had  done  so  absurd  an  act  as  to  pay  twenty- 
five  guineas  per  cent,  for  insurance,  he  had  done  so 
at  his  own  peril."  The  plaintiffs  alleged  that  they  always 
repudiated  their  liability  in  respect  of  the  premiums,  but^ 
being  desirous  of  knowing  the  precise  terms  on  which  the 
said  policy  was  effected,  their  solicitor  obtained  after 
some  delay  the  following  statement: — 


(( 


Policy  No.  8724,  from  Lady  Day,  1860,  to  Lady  Day, 

1861. 


"  George  Pratt,  of  21,  Upper  Bamsbury-street, 
Islington,  and  William  James  Barsham,  clerk  for  the  time 
being  to  the  Guardians  of  the  West  Ham  Union. 

"  On  building  of  their  cotton-room  and  two  sheds 
all  adjoining  and  communicating,  no  artificial 
light  or  heat  therein,  marked  A.  A.  A.  A.  on 
a  plan  deposited  with  the  office         •         •        •      £50 

"  Building  of  counting-house  near,  with  a  cellar 
underneath  used  as  a  washhouse  only,  marked 
B.  on  said  plan 50 


Btatement^^ 
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''  Workahop  and  drying-room  cooununicating  near,  ^B6a. 

marked  C.  on  8aid  plan  .        •        ,        •   £300         thb 

"Workshop    and    drying. room    commnnicating  cLYhCoL 

with  each  other,  and  adjoining  last  mentioned,  ^^"^ 

marked  D.  on  the  said  plan      •         •        •        .      300     Bbbbbbt. 

"  Workshop  and  drying-room,  all  commnnicating 
with  each  other,  and  adjoining  last  mentioned, 
marked  E.  on  the  said  plain     •        •        •        .       600 

*'  Workshop  adjoining,  but  not  communicating 
with  last  mentioned,  marked  F.  on  the  said 
plan 300 

**  Workshop  and  drying-room,  all  under  one  roof, 
adjoining  and  comunicating  with  E.,  and  marked 
G.  on  the  said  plan 200 

«  Workshop  of  three  stairs  in  height,  marked  A. 

on  the  said  plan 50 

''  Building  of  three  cottages  in  equal  proportions 
near,  marked  I.  I.  I.  on  the  said  plan,  brick 
and  limber  built       •        •        •        •        •        .150 


£2000 


*^  Mem, — The  above  are  all  brick  built,  and  tiled  or 
slated  except  otherwise  mentioned,  situate  West  Ham, 
Essex,  and  used  for  the  manufacture  of  the  leather  cloth ; 
warranted  that  there  be  no  artificial  light  or  heat  within 
the  building;  that  all  drying  be  by  steam  only. 
Machinery  driven  by  steam  from  boiler  outside  adjoin- 
ing C.  and  D.  That  there  be  no  oil  or  varnish  prepared 
or  heated  within  the  building,  all  colours  being  prepared 
and  mixed  in  a  building  marked  J.  on  the  said  plan,  and 
known  as  the  colour-house,  to  which  this  insurance  does 
not  extend. 

"  There  being  hot-water  pipes  in  addition  to  steam- 
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« 

pipes  within  the  buildings  the  aame  is  hereby  i4Iowed 

withput  prejudice  to  this  policy, 

"U.  Clark.  Demys.  Bakeb. 

"  Premium        .        .     £525     0    0 
"  Duty      ...  300 


£528     0    0 


«  Ext  T.  E.  BiBD." 


The  bill  alleged  that  from  the  date  of  the  fire  the 
plaintiffs  h^id  wholly  ceased  to  occupy  the  factory  for 
their  business.  The  bill  further  alleged  that  on  the 
25th  March,  1861,  the  defendant  George  Pratt  had  him- 
self effected  an  insurance  in  the  Alliance  Office  for  2000/1, 
at  an  annual  premium  of  51,  I2s.  9d. 

On  the  26th  February,  1861,  the  defendant  Breasey 
commenced  an  action  for  228/.  15^.,  being  rent  for  three 
quarters  of  a  year  up  to  Christmas,  1860,  and  for  528/1, 
described  as — "  To  amount  paid  for  insurance  of  pre- 
mises at  West  Ham,  assigned  to  the  defendant  from  the 
25th  March,  1860,  to  the  25th  March,  1861." 

The  plaintiffs  paid  into  court  the  amount  of  rent, 
228/.  \6s.i  and  their  solicitor  sent  tq  the  defendant  the 
following  letter: — 


"  7,  Whitehall  Place,  4th  Aprils,  1861, 
"  Dear  Sir, 

"  Bressey  v.  The  Leather  Cloth  Company. 
"  You  will  observe  that  under  the  second  plea  now 
delivered  I  have  paid  into  court  228/.  16«.  This  is  to 
meet  the  plaintiffs'  claim  for  rent.  With  respect  to  the 
clfum  for  insurance  I  at  the  same  time  beg  leave,  on 
behalf  of  the  defendants,  to  be  understood  as  now  offering 
upon  the  action  being  discontinued  to  pay  to  the  plaintiffs 
the  sum  of  5/.  12s,  9(/.,  being  the  amount  of  premium  at 
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whioli  an  itiBormce  opuld  )i^ye  beqn  effected  on  the 
premises  id  the  Alliance  O^ce  from  25th  March,  1860^ 
till  March,  1861>  as  feeipg  then  as  now  unqccupied,  and  ctoTHl:©^- 
to  pay  the  plaintiffs'  costs  of  the  action.  "   ^^^T 

Oa 

'^  The  defendants  are  advised  that,  as  regards  the  claim     b^bbbbxi 
of  5iSL  for  insurance,  their  defence  is  in  equity,  and     stau^t, 
a  bill  iQ  now  in  course  of  preparation,  which  will  be  put 
upon  the  file  immediately,  in  the  event  of  the  offer  n^ade 
by  thia  letter  not  being  accepted. 

^*  I  am,  dear  Sir,  yours  truly, 

(Signed)  "John  Mubbat." 

The  defendants  haying  refused  to  accept  this  offer,  the 
plaiptiflll  filed  their  bill,  praying  that  under  the  circum- 
stances, and  on  th^  true  construction  of  the  several 
indentures  of  the  28ih  September,  1855,  and  of  the 
25th  day  of  September,  1857,  and  of  the  covenants  and 
provisoes  therein,  it  might  be  declared  that;  the  plaintiffs 
were  not  liable  to  pay  to  defendants  l^ressey  (ipd  Flatt, 
or  either  of  them,  the  said  premiui^  of  538/.,  s^nd  if 
necessary  that  it  might  be  declared  that  the  plaintiffs 
were  not  liable  to  pay  any  monies  in  respect  of  any 
premiums  effeptedj  otherwise  than  in  acpordance  with 
Pr^tfs  covenant  of  the  27th  June,  1850. 

The  defendants  by  their  answer  to  the  bill  sieged  that 
at  Michaelmas,  1855,  after  the  fire  h^d  occurred,  the 
Alliance  Insurance  Company,  after  some  correspondence, 
sent  to  the  defendant  George  Pratt  the  following  letter: — 

"  Alliance  Insurance  OflSce,  8th  November,  1855. 
"Sir, 
•*  In  reply  to  your  letter  of  the  6th,  I  regret  to  have  to 
inform  you  that  the  directors  are  precluded  from  resuming 
the  insurance  of  your  premises  at  West  Ham,  by  the 
hazardous  risk  involved  in  the  processes  about  to  be 
carried  on  in  the  manufactory. 

"  I  am,  &C,         *^  F.  A.  Englebaoh, 

*^  Actuary  and  Secretary.'' 
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That  on  such  refusal  the  defendant  George  Pratt  applied 
to  the  North  of  England  Insurance  Company,  and  induced 
them  to  insure  for  22002L  at  a  premium  of  2L  2s.  per  cent 
down  to  the  25th  December,  1857,  when  the  secretary 
wrote  to  him  as  follows: — *'I  much  regret  to  in- 
form you  that  the  directors  of  this  company  decline 
to  renew  the  policy,  on  account  of  the  very  ha- 
zardous nature  of  the  trade  carried  on.  Our  risk 
will  therefore  cease  on  the  25th  instant."  And  in  a 
subsequent  letter  the  directors  declined  to  renew  the 
policy  at  an  increased  premium.  The  defendant  George 
Pratt  ultimately  insured  the  premises  with  the  Bank  of 
London  Insurance  Company  from  Christmas,  1857,  for 
3000/.,  at  a  premium  of  3/.  Ss.  per  cent. ;  but,  certain 
alterations  having  been  made  in  the  works,  the  company 
contended  that  the  policy  was  invalidated,  a  determi- 
nation in  which  they  persisted  after  some  correspondence. 
Under  these  circumstances  the  defendant's  solicitor  wrote 
to  the  plaintiffs,  stating  the  circumstances  of  the  case, 
and  calling  on  them  ''so  to  alter  the  premises  as  to 
enable  Mr.  Pratt  at  once  to  effect  an  insurance  to  the 
satisfieuition  of  the  superior  landlords,  or  to  invest  in 
Consols  a  sufficient  sum  to  meet  the  risk  of  fire.  A  long 
correspondence  ensued  which  resulted  in  nothing.  The 
defendant  Pratt  then  applied  to  the  London  and  Liverpool 
Fire  Assurance  Company  to  grant  a  policy,  which  the 
manager  refused  even  if  paid  ninety-nine  per  cent.;  the 
consequence  was  the  premises  remained  uninsured  until 
February,  1859,  when  the  said  George  Pratt  effected 
an  insurance  for  2000/.  at  a  premium  of  642L  I5s,  being 
at  the  rate  of  about  22L  ISs.  per  cent.  On  the  3rd  June^ 
1859,  a  fire  occurred  which  burnt  down  a  great  part  of 
the  factory.  An  action  of  ejectment  was  subsequently 
brought  by  the  guardians,  but  it  was  ultimately  arranged. 
In  January,  1860,  the  defendant  George  Pratt,  fearing 
that  the  State  Fire  Insurance  Company  would  refuse  to 
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renew  the  policy^  applied  to  the  Sun^  the  Leeds  and  I8et. 
Yorkshire,  the  Royal  Fire,  and  the  Globe  Assurance  thi 
companies,  who  all  declined  to  insure  the  factory.  cx]^h  Cox- 

The  34th  paragraph  of  the  answer  was  as  follows : —  ^^^ 

34.  Finding  no  other  office  willing  to  grant  a  policy     b&bsbbt* 
on  the  said  premises,  and  the  said  State  Fire  Insurance     statem§ni» 
Company  haying  expressly  refused  to  renew  their  poUcy 
on  the  same  terms,  this  defendant,  George  Pratt,  was 
compeUed  to  oflFer  to  pay  an  increased  rate  of  premium, 
and  after  much  negociation  and  discussion,  and  the  said 
last-mentioned  insurance  company  having  taken  time  to 
consider  the  matter,  they  agreed  to  grant  a  renewal  of  the 
said  policy  at  an  annual  premium  of  twenty-five  guineas 
per  cent.,  being  the  lowest  price  at  which  they  were 
willing  to  undertake  the  risk;  and,  from  the  circumstances 
hereinbefore  appearing,  not  being  able  to  effect  any  in- 
surance on  the  said  premises  except  with  the  said  State 
Fire  Office,  this  defendant  George  Pratt  paid  them  for 
premium  and  duty  the  sum  of  528/.,  and  the  said  pre- 
mises were  accordingly  insured  in  the  said  State  Office 
for  the  sum  of  2000/.  during  the  year  ending  25th  day  of 
March,  1861.     And  I,  George  Pratt,  say,  and  I,  John 
Bressey,  verily  believe  it  to  be  true,  that  such  payment 
was  made  by  this  defendant  George  Pratt,  with   the 
most  perfect  good  faith,  and  without  collusion  with  the 
said  insurance  company,  or  any  person  or  persons  whom- 
soever, and  without  the  slightest  understanding  that  any 
portion  of  such  premium  was  in  any  event  to  be  returned 
to  this  defendant  George  Pratt,  or  any  person  or  persons 
on  his  behalf. 

The  defendants  admitted  that  the  renewed  policy  with 
the  State  Office  in  March,  1860,  was  made  without  pre- 
vious conununication  with  the  guardians  or  with  the 
plaintiffs ;  but  they  said  that  Mr.  Barsham,  the  clerk  of 
the  guardians,  called  at  the  office  of  the  State^  soon  after 
Lady  Day,  I860,  and  inquired  whether  Mr.  Pratt  had 
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effected  the  ihBurance  of  the  premiBes,  and  was  ihfdrmed 
that,  subject  to  the  accfeptdnce  of  the  same  by  the 
company,  the  same  had  been  effected.  The  defendants 
said  the jr  believed  that  the  plaintiffs,  upon  being  infonned 
that  the  policy  had  been  effected,  did  protest,  but  not 
uiitil  the  premium  had  been  actually  paid;  and  ''they 
perfectly  well  knew  (as  the  fact  was)  that  strict  com- 
pliance with  the  covenants  was  rendered  impossible  by 
the  conduct  and  negligence  of,  and  the  alterations  made 
oy,  the  plaintiffs."  At  the  time  of  such  insurance  the 
factory  was  fitted  Up  with  hot-water  pipes  in  addition  to 
Bteain-pip^s,  aild  the  premises  were  ''capable  of  being 
used  "  by  th6  plaintiffs  for  the  purposes  of  their  business. 
They  belibved  the  memorandum  was  substantially  correct 
They  said  the  guardians  had  eiptessly  recognised  the 
State  policy  then  existing,  and  never  bbjected  to  it,  or  to 
its  renewal  or  continuance,  although  they  well  knew  of 
its  existence^  except  so  far  as  by  the  noticfe  of  the 
Sth  July,  1860.  They  alleged  that  the  guardians  had 
t-eciBived  rent  payable  by  the  defendant  Pratt  up  to 
Christmas,  18B0,  well  knowing  that  no  policy  had  been 
fefibcted  with  the  Alliance  Company,  and  had  thereby 
acknowledged  the  lesise  as  valid  and  subsisting.  They 
denied  the  breaches  of  covenant,  bn  the  ground  of  the 
insurances  having  all  been  accepted  by  the  guardians,  and 
of  their  acceptance  of  rent ;  and  submitted  that,  if  there 
was  any  continuing  breach  on  the  pdxt  of  Pratt,  the 
bi*each  of  his  covenant  with  the  guardians  feould  iiot 
icfibct  th^  liability  of  the  plaintifis  on  the  eovbhailis 
contained  in  the  under-lease  and  assignnieiit.  They 
contended  theit  claim  Was  hot  unreasonable^  the  plaintiffs 
hHving,  by  their  acts,  rendered  it  impossible  io  effbct  kn 
insurance  at  a  lower  premium;  that  there  v^as  a  desire  on 
the  part  of  the  plaintiffs  to  get  rid  Of  the  lease  under 
which  the  new  factory  was  held,  and  to  cause  a  forfeiture 
by  preventing  the  defendant  Pratt  from  fulfilling  his 
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coTetiant  to  insure;    that  the  conduct  bf  the  plaintdfis         1803. 
was  vexatious  and  oppressive ;    and  that  their  remedy  (if         The 
any)  was  at  law.     It  appeared  that  the  plaintiffs  refused    ctorn  Com- 
to  bind  themselves  not  to  use  the  premises  iti  any  way 
they  might  think  proper. 

On  the  27th  of  June  the  motion  for  an  injunction  was 
made,  Imd  ordered  to  stand  over  to  the  hearing  of  the 
cause,  the  plaintiffs  undertaking  to  give  judgment  in  the 
action,  the  defendants  not  to  register  the  same  or  issue 
executibn  until  further  order,  and  the  pluntiffs  under- 
taking to  give  notice  of  motion  for  decree  within  foutteen 
days. 

The  plaintiffs  in  their  original  bill  having  alleged 
(paragraph  21)  that  the  d^fbndant  Pratt  was  an  agent  in 
the  State  Assurance  Office,  and  that  there  was  some 
private  stipulation  between  him  and  the  State  Company; 
and  these  allegations  having  been  wholly  disproved 
on  the  evidence,  the  plaintiffs  on  the  27th  June  oI>- 
tained  leave  to  amend  the  bill;  and  on  the  18th  of 
July  the  same  was  amqnded  by  striking  out  the  2lBt 
{)aragraph. 


Mr.  Malins,  with  Mr.  fV.  P.  Murray ^  for  the  plaintiffs*  ArgymtmU 
—The  only  premiums  for  which  the  plaintiffs  are  liable 
are  those  paid  in  Conformity  itith  the  terms  of  the  lease ; 
that  iras  in  respect  of  ttn  insurance  effected  with  the 
sanction  of  the  guardians.  Th^  defendants  did  not  even 
pretend  that  this  was  so  sanctioned,  because,  by  the 
37th  paragraph  of  their  answer,  they  admitted  ^^  that  it 
was  effected  without  any  previous  negotiation  with  the 
guardians  or  with  the  plaintiffs.*'  Secondly,  it  wotild 
be  Contended,  that  the  plaintiffs  were  bound  to  pay  any 
sum  paid  by  Pratt  for  insurance;  but  that  must  mean 
any  reasonable  sum  paid  by  Pratt;  but  if  Pratt  liad 
inquired  he  would  have  ascertained  that  at  the  time  he 
was  paying  such  an  exorbitant  premium  the  factory  was 
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not  being  used  for  any  hazardous  trade  or  business 
whatever. 


Mr.  Greene,  and  Mr.  Bauninp,  for  the  defendants. — 
The  question  raised  in  this  suit  was  properly  cognizable 
Argument,  by  a  court  of  law.  The  equity  in  the  case  was  the 
agency  and  private  bargun  of  Pratt^  but  that  had  been 
abandoned  by  the  amendment  of  the  bill  in  striking  out 
the  2l8t  paragraph. 

On  the  construction  of  the  covenants  the  plaintiffs 
were  bound  to  indemnify  Pratt  to  the  fullest  extent^  and 
this  Court  would  not  interfere  to  limit  the  plaintiffs' 
liability,  more  especially  as  the  ^fficulty  under  which 
Pratt  found  himself  was  occasioned  by  the  plaintiflb' 
alteration  of  the  premises  in  such  a  manner  as  to  in- 
validate the  subsisting  policy. 

Agaiuj  there  was  a  covenant  on  the  part  of  the 
plaintiffs,  repeated  by  Mr.  Murray's  letter,  to  pay  what- 
ever sum  Pratt  paid  for  insurance  of  the  premises,  which 
it  was  the  interest  of  the  plaintiffs  themselves  to  have 
insured  to  avoid  forfeiture  of  their  lease.  The  evidence 
clearly  showed  that  Pratt  could  not  insure  the  premises 
at  a  less  rate. 

On  the  question  of  breach  of  covenant  they  cited  the 
following: — Croji  v.  Lumley{a),  Doe  dem.  Mutton  v. 
Gladunn  (i),  PUM  on  Leases  (c).  Doe  dem.  Dartington  v. 
U^h(d)f  Penmall  v.  Harbome{e)y  Chambers  on  Leases. 

On  the  whole  case  it  was  submitted  there  was  no 
ground  for  the  interposition  of  the  Court. 

Judgment,      rp^j,  ViCB-ChANCBLLOB  : — 

It  is  said  that  the  question  in  this  case  ought  to  be 


(a)  6  HL  of  L.  C.  672—720. 

(b)  6  Q.  B.  953. 

(0)  220,  ddng  Doe  dem.  Pitt 
T.  ShemtHj  3  Camp.  134. 


(d)  13  Q.  B.  204. 
{e)  11  Q.  B.  368. 
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decided  in  a  court  of  law.    But  the  action  which  haa  been        1M«^ 
restrained  was  brought  by  the  defendant  John  Bressey,        thb 

who  is  nominally  the  plaintiff,  but  has  no  interest  in  the  cloth  Coii- 
question.  '^"^ 

v» 

The  action  is  brought  upon  a  covenant  in  a  lease,  and  Bebssbt. 
the  plaintiff  at  hw  is  a  mere  trustee,  and  suing  on  behalf  judgmau. 
of  his  co-defendant  in  this  suit  who  is  cestui  que  trusts 
There  are  questions  connected  with  the  conduct  of  the 
parties^  in  relation  to  the  construction  of  the  covenants, 
which  are  eminently  unfit  for  the  decision  of  a  court  of 
kw.  It  is  said  that  the  proper  remedy  for  the  plaintiffs 
would  have  been  a  cross .  action.  But  it  is  not  the 
course  of  the  Court  to  refuse  its  jurisdiction  upon  ques- 
tions of  contract  where  considerations  of  conduct  are 
involved.  Therefore  I  have  no  doubt  upon  the  amended 
bill  tliat  the  Court  has  jurisdiction  in  this  case,  and 
that  it  is  the  province  of  this  Court  to  deal  with  such  a 
case. 

Upon  the  merits  the  defence  has  wholly  fiuled. .  The 
plainti£b  hold  the  property  under  a  title  derived  from  the 
underlessees  of  the  defendant  Pratt.  Pratt,  who  granted 
the  underlease  to  which  the  plaintiffs  are  now  entitled, 
was  bound  by  a  covenant  to  insure,  expressed  with 
unusual  deamess  and  with  great  stringency.  The  terms 
of  the  covenant  which  binds  Pratt,  and  the  nonperfor- 
mance of  which  might  be  fatal  to  the  rights  of  the 
plaintiffs'  lease,  were,  to  insure  the  property  in  the 
Alliance  Insurance  Office,  or  in  such  other  office  as  the 
original  lessors  might  appoint.  The  premium  for  the 
recovery  of  which  the  action  was  brought  was  paid  in 
respect  of  a  policy  not  effected  in  the  Alliance  Insurance 
Office,  nor  in  any  insurance  office  appointed  or  approved 
by  the  original  lessors.  Therefore  it  was  not  such  a 
policy  as  the  covenant  required. 

If  it  was  not,  the  position  of  the  defendants  is  per- 
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fectly  plain.  But  the  defendants  say  that  the  conduct 
of  the  plaintiffs  was  such^  in  regard  to  their  mode  of 
using  the  property  demised^  that  the  defendant  Pratt 
was  driven  to  the  course  which  he  adopted,  and  that  he 
did  an  act  which  was  as  beneficial  to  the  plaintiffs  as  to 
himself  in  effecting  the  policy  as  he  did.  The  conduct 
attributed  to  the  plaintiffs  is,  that  they  used  the  property 
for  a  highly  dangerous  purpose,  which  made  the  hazard 
of  fire  so  great  that  the  Alliance  Office  would  not  under- 
take so  high  a  risk ;  that  the  defendant  Pratt  could  not 
get  any  other  office  than  one  called  the  State  Office  to 
accept  the  insurance,  and  that  he  could  not  get  eTeu 
them  to  accept  it  on  any  lower  terms  than  the  advance 
of  a  sum  of  £28/.,  which  he  actually  paid  to  this  company? 
for  the  insurance  of  this  property.  And  this,  the  defen*- 
dont  Pratt  alleges,  was  a  course  to  which  he  wa)s  driven 
by  the  plaintiffs  having  used  the  property  for  a  highly 
hazardous  purpose.  It  seems  to  me  that  if,  at  the  time 
of  this  insurance,  the  property  was  in  the  course  of -being 
used  for  the  hazardous  purpose  in  question,  even  then 
great  difficulties  would  have  occurred  through  the  course 
of  conduct  pursued  by  the  defendant  Pratt.  But  it  ia 
a  fi^t,  clearly  proved  by  tiie  defendant's  own  evidence; 
that  at  the  particular  time  when  the  policy  was  effected 
the  property  was  not  being  used  for  a  hazardous  purpose,^ 
and  it  ifl  as  clearly  in  evidence  that  before' the  policy 
was  effected,  at  a  time  when  only  6L  6$.  needed  to  have 
been  paid  by  way  of  deposit  in  order  to  effect  a  policy 
which  would  have  been  in  accordance  with  the  covenant, 
die  plaintiffs'  solicitor  wrote  to  the  defendant  Pratf  s 
solicitors  on  the  subject;  that  before  the  defendant  Pratt 
completed  the  policy,  the  plaintifis'  solicitor  told  them 
ihat  the  amount  of  the  premium  was  extravagant ;  and 
protested  against  it,  and. treated  the  conduct  of  the  der 
feadant  Pratt  in  proceeding  to  effect  such  a  policy  as 
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absurd.     One  is  at  a  loss  to  know  in  what  way  to  account 
for  the  conduct  of  the  defendant  Pratt  in  insisting  upon'        thb 
paying  628/.  instead  of  5/.  6s.     The  fact  is  beyond  doubt,    cS^h  Cqjc- 
that  the  property  was  not  used  for  a  hazardous  purpose        ^^^^ 
at  the  time  of  the  policy  being  effected,  and  the  defen-     bbbsbbt. 
dant  is  driven  to  support  the  course  of  conduct  pursued     judgment. 
by  Pratt  upon  this  ground — ^that,  although  the  property        '' 
was  not  at  the  time  used  for  a  hazardous  purpose,  yet 
ike  manager  of  the  plaintiffs'  company  declined  to  bind  . 
himself  that  he  would  not  use  it  afterwards  for  a  hazard- 
ous purpose.      That  tiie  manager   shoald   decline    to 
bind  himself  not  to  use  the  property  in  all  future  time 
for  a  hazardous  purpose,  is  not  in  the  least  degree  to  be 
wondered  at. 

I  have  said,  in  the  course  of  the  argument,  that  the 
rational  course  in  that  state  of  things  would  have  been 
for  Pratt  to  say,  "  If  you  will  not  bind  yourselves  not  to 
use  the  property  for  a  hazardous  purpose,  you  must,  for 
your  sakes  and  mine,  bind  yourselves  to  give  me  notice 
when  you  are  going  to  do  so,  that  I  may  have  an 
opportunity  of  protecting  myself  and  you." 

It  seems  upon  the  evidence  that  the  conduct  of  Pratt 
in  effecting  this  insurance  (which  was  not  a  performance 
of  his  own  covenant,  for  he  had  not  received  the  sanction 
of  the  original  lessors  to  the  poUcy  in  question)  has  been 
so  Improvident,  so  extravagant,  so  wilfully  and  cause- 
lessly extravagant,  that,  he  having  incurred  this  loss, 
there  is  no  principle  of  this  Court  upon  which  I  can  hold 
that  he  is  entitied  to  recover  against  the  plaintiffs,  by 
virtue  of  the  original  lease,  this  sum  which  he  has  so 
wantonly  and  unnecessarily  paid. 

But  it  is  said  that,  according  to  the  terms  of  the  contract 
in  that  part  of  tiie  lease  in  which  the  plaintiffs  bind 
themselves  to  pay  the  expense  of  insurance,  the  words 
ave  large  and  general,  and  are  words  which  import  an 
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obligation  upon  the  plaintiffs  to  repay  any  sums  which 
may  be  paid  by  the  defendant  Pratt  in  respect  of 
Clo^h^ox-  ii^^iniiice  whether  unnecessarily  paid  or  not;  and 
PAHT  it  is  sought  to  read  these  words  as  an  absolute  cove- 
Brbssbt.  nant,  and  without  reference  to  other  parts  of  the  deed 
Judgment.  ^  which  insurance  is  referred  to.  That  is  a  mode  of 
construction  which  it  is  impossible  for  the  Court  to 
adopt.  The  instrument  must  be  looked  at  as  a  whole^ 
and  it  seems  to  me  entirely  contrary  to  the  true  con- 
struction of  the  words  to  say^  that  this  part  of  it  imposes 
upon  the  plaintiffs  the  obligation  to  pay  any  sum  that 
Pratt  might  choose  to  pay  for  insurance^  although  that 
insurance  might  be  useless  with  regard  to  another 
covenant  in  the  original  deed,  which  prescribes  another 
mode  in  which  insurance  must  be  effected.  Upon  the 
whole  case,  therefore,  on  the  amended  bill,  the  pluntiffs 
have  shown  their  right  to  a  decree  as  prayed  by  the  bill* 
But  there  is  one  part  in  which  the  defendants  have  been 
justified  in  the  contention  they  have  raised ;  namely,  as 
to  the  amendment  of  the  bill.  It  might  be  a  very  pro- 
bable supposition,  looking  at  Pratt's  conduct,  that  nothing 
but  some  motive  of  private  interest  of  his  own  could 
have  tempted  or  induced  a  man  to  pursue  the  course  of 
wanton  expenditure  which  appears  in  this  case.  But 
suppositions  are  not  to  be  made  the  ground  of  pleading 
in  this  Court.  After  the  matter  was  before  the  Court, 
and  whilst  other  allegations  remained  in  issue,  the  plain- 
tiffs very  properly  struck  out  this  allegation,  which 
they  could  not  maintain.  But  I  must  nevertheless 
make  them  pay  the  costs  of  ail  that  part  of  the  49uit 
which  was  occasioned  by  that  allegation  in  the  ori^nal 
bill.  There  must  be  a  direction  to  tax  the  costs  of 
that  part  of  the  suit  which  was  occasioned  by  the 
twenty-first  paragraph  in  the  bill,  including  the  evi- 
dence, and  to  deduct  them  from  the  other  costs  of  the 
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snitj  the  renuuning  costs  to  bo  piud  by  the  defendants. 
Mr.  Pratt  is  also  entitled  to  be  repaid  the  sum  of 
5/.  I2s,  9d,  which  he  has  already  paid  for  insurance  in  the 
^'Alliance."  There  will  be  a  decree  for  a  perpetual 
injunction ;  and  the  plaintiffs  undertaking  to  pay 
5/.  12s.  9d.  to  the  defendant  Pratt  for  the  insurance^ 
there  will  be  a  declaration  that  they  are  only  liable  to 
that  extent. 


1S03. 
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Feb.  11  «•  12.  CORDINGLEY  t;.  CHEESEBROUQH, 

AlotBoldby  IHIS  bill  was  filed  by  the  purchaser  of  lot  2  at  an 

auctioiiy  .  *  * 

deBcribed  in  auction  at  Bradford^  Yorkshire^  on  the  8th  March,  1860, 


the  particalan         -i  • .  -i 

of  sale  as  a       *^d  it  pray  ed- 


mansion-  «  j  ^  T^^^^X  the  defendant  might  be  decreed  specifically 

house  and  ^                                      . 

pleasure-  to  perform  his  contract,  and  to  convey  the  premises  to 

containing  an  the  plaintiff*  in  fee  on  payment  by  the  plaintiff  of  the 

Miuire  f^^r  purchase-money,  less  a  compensation  for  the  deficiency 

**»®^^^»  in  quantity — ^the  plaintiff  being  willing,  on  such  com- 

&ct  but  4360  pensation  being  allowed  to  him,  to  perform  the  contract 

sqnarefeet;  ,.         ^^ 

but  one  of  the  on  nis  part. 

b^'^^Sat  *'  ^-  ^^**  *^^  ^^^  purpose  of  ascertwning  the  amount 

the  admea-  of  the  said  compensation  all  necessary  and  proper  direo- 

sorements  are  ,                           ,                            •  •            j    »§ 

presumed  to  tions  may  be  given  and  enquiries  made. 

but*irimy'  Before  the  sale  printed  particulars  were  circulated,  in 

error  be  dis-  ^^ch  the  second  lot  was  described  as  follows : — 

covered 

therein  no  ^*  Lot  2.  All  that  capital  messuage  or  mansion-house 

shaU  be  made  called  Westbrook  House,  situated  in  Great  Horton  Road, 

either'Jww^  ^^  *^®  township  of  Horton,  formerly  in  one  dwelling- 

On  a  bill  by  house,  and  occupied  by  Richard  Fawcett,  Esquire,  but 

the  purchaser  jr            .^                     ^                             *         * 

seeking  afterwards  divided  into  two  dwelling-houses,  one  of  which 

fOTnance*^'"  bas  been  for  many   years  occupied  by   Mr.   William 

^ti*  ^®5?P®^"  Cheesebrough,  and  the  other  successively  by  Mr.  Samuel 

Court  decreed  Laycock  Tee  and  Mr.  Samuel  Bottomley.     The  former 

f^^uice  residence  has  coach-house,  stabling,  and  suitable  out- 

^^tioS^md  o®^«®  attached.     The  site  of  the  mansion-house  and 

ordered  the  pleasure-grounds  (including  a  moiety  of  Randall  Well 

pay  the  costs  Street  on  the  north-west,  and  of  a  certain  projected  new 

^     ^ "  ^  street  on  the  north-east  side  thereof)  contains  an  area  of 

7683  square  yards  or  thereabouts. 
Annexed  to  the  said  particulars  were  printed  conditions 
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of  salei  whicb^  so  far  as  material  to  be  here  stated,  were 
as  follows : — 


m 


COBDlHetBT 
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^*  4.  That  immediately  on  each  sale  being  declared  the 
purchaser  shall  pay  to  the  vendor  or  his  solicitors  a  deposit  -StaUmn^* 
afler  the  rate  of  102.  per  cent  in  part  of  his  purchase* 
money,  and  sign  an  agreement  for  payment  of  the 
remainder  at  the  offices  of  the  vendor's  solicitors*  Messrs. 
Bawson,  George,  and  Wade,  in  Bradford,  on  the  19th 
day  of  April  next,  at  eleven  o'clock  in  the  forenoon,  at 
which  time  and  place  the  purchases  are  to  be  completed 
and  the  several  purchasers  are  then  to  have  actual  pos* 
session  of  the  premises  in  hand,  but  the  vendor  shaU  be 
entitled  to  a  due  proportion  of  the  then  current  rents  of 
the  premises,  let  to  tenants  up  to  that  time,  to  be  then 
paid  to  him  by  the  purchasers^  who  shall  be  entitled  to 
all  subsequent  rents,  and  the  rents  of  such  lots  as  are 
held  under  one  tenancy  shall  be  apportioned  by  Mr. 
George  Belk  Smith,  of  Bradford,  land  agent,  betweei^ 
the  respective  purchasers  thereof,  or,  in  case  it  shall  be 
necessary,  then  between  such  purchasers  and  the  vendor, 
and  all  outgoings  up  to  the  19th  day  of  April  next,  shal} 
be  cleared  by  the  vendor."  (10)  ^^That  in  case  the 
purchaser  of  any  lot  or  his  solicitor,  shall  make  any 
objection  to  or  requisition  as  to  the  abstract  of  title^ 
the  title,  or  the  evidence  thereof,  or  the  conveyance,  or 
as  to  compensation  or  indemnity  or  otherwise,  which  the 
vendor  shall  be  unable  or  unwilling  to  remove  or  comply 
with,  or  which  shall  be  unfounded,  the  vendor  shall  be  at 
liberty  if  he  think  fit  by  notice  in  writing  to  vacate  the 
sale,  and  thereupon  such  sale  shall  be  absolutely  null  and 
void  to  all  intents  and  purposes  whatsoever,  and  the 
purchaaer  shall  be  repaid  his  deposit-money,  but  without 
interest  or  costs,  and  each  contracting  party  shall  be 
placed  in  the  same  situation  as  if  no  agreement  had  ever 
been  made,  unless  the  purchaser  shall  within  fourteen 
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}^       days  next  after  the  receipt  of  such  notice  firom  die 
GoRDZHGLBT  vcnclor  of  his  intention  to  annul  the  sale^  agree  to  accept 
the  title  unconditionally^  and  such  right  of  the  vendor  to 
annul  the  sale  as  aforesud  shall  not  be  considered  as 
waived  or  in  any  manner  affected  by  any  negodation  as 
to  such  objection  or  requisition^  or  any  attempt  or  endea- 
vour to  obviate  such  objection  or  to  comply  with  such 
requisition.     And  nothing  in  this  clause  contained  shall 
in  any  way  prejudice  the  right  of  the  vendor  to  compel 
the  performance  of  the  contract  if  he  be  advised  that  he 
can^  and  think  fit  to  do  so."   (17)  '^  The  admeasurements 
are  presumed  to  be  correct^  but  if  any  error  be  discovered 
therein  no  allowance  shall  be  made  or  required  mther 
way."    (18)  <<  If  any  error  of  any  other  kind  be  made  in 
the  description  of  the  premises^  such  error  shall  not 
invalidate  the  sale^  but  a  fair  compensation,  to  be  settled 
by  Mr.  George  fielk  Smith,  shall  be  given  or  taken*** 
(20)  "  If  any  purchaser  shall  neglect  or  fail  to  comply 
with  these  conditions,  the  vendor  shall  be  at  liberty 
either  to  compel  a  specific  performance  of  this  contract 
or  to  rescind  this  contract  and  to  retain  the  deposits 
And  if  it  shall  be  thought  fit  to  resell  the  premises 
by  public  auction  or  by  private  contract,  as  he  may 
please,  and  if  any  loss  be  occasioned  by  such  sale,  such 
loss  and  all  expenses  consequent  on  or  attending  that  sale 
shall  be  paid  by  the  defaulter  at  this  sale,  the  whole 
thereof  to  be  recovered  as  and  for  liquidated  damages, 
but  the  purchaser  shall  not  be  entitled  to  any  allowance 
for  the  deposit,  or  to  any  benefit  which  may  arise  firom 
such  second  sale,  nor  shall  it  be  necessary  for  the  vendor 
previously  to  tender  him   a  conveyance,  and   if  the 
property  be  bought  in  at  any  attempted  sale,  the  price  at 
which  it  shall  be  bought  in  shall  be  the  price  by  which 
the  loss  on  such  resale  shall  be  determined.     The  vendor 
or  purchaser  shall  on  demand  of  either  party  within 
fifteen  days  firom  the  date  hereof  enter  into  and  execute 
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artidea  of  agreement^  properly  etampedj  pursuant  to        i^?- 
these  conditions,  to  be  prepared  by  the  vendor  and  paid  coaDiKOLBT 
for  by  the  purchaser,  or  the  vendor  may  at  his  own      cbbbsb- 
election  procure  these  conditions  to  be  stamped  at  any 
time  hereafter  at  the  expense  of  tiie  purchaser." 

The  bill  alleged,  that  the  plaintiff  attended  tiie  sale  in 
person,  and  was  declared  tiie  purchaser  of  lot  2  at  tiie  sum 
of  1650/.,  and  on  the  same  day  signed  a  memorandum, 
by  which  he  was  declared  the  purchaser  at  tiiat  price, 
'*  subject  to  the  terms  and  conditions  above  named  **  on 
his  part  to  be  observed,  which  he  thereby  promised 
to  perform,  the  vendor  thereby  engaging  to  perform 
the  same  on  his  part. 

The  bill  (as  amended)  alleged  that  the  deposit  was 
not  in  fact  paid  at  the  time  of  signing  tiie  contract,  but 
on  the  10th  March  the  plaintiff,  who  in  the  mean  time 
had  visited  the  property  and  felt  some  doubt  as  to  its 
extent,  called  on  J.  H.  Wade,  the  defendant's  agent,  and 
on  his  express  assurance  that  the  measurement  was  cor- 
rect, of  which  the  plaintiff  had  expressed  some  doubts, 
paid  him  tiie  deposit  of  £50.  The  bill  alleged,  that  when 
the  plaintiff  bid  for  lot  2,  and  when  he  signed  the 
contract  he  had  no  reason  to  doubt,  and  in  fact  believed, 
that  the  quantities  stated  in  the  particulars  were  correct, 
as  they  were  stated  to  be  both  by  the  auctioneer  and  the 
plaintiff's  and  defendant's  surveyor,  and  the  plaintiff  fixed 
in  his  own  mind  the  price  he  was  willing  to  give  by 
reference  to  the  quantity  of  land.  The  bill  alleged  that 
at  that  time  he  was  not  aware  of  the  boundaries  of  the 
property,  but  when  they  were  afterwards  pointed  out  to 
him  by  the  vendor's  surveyor,  the  plaintiff  at  once  stated 
tiiat  if  such  were  the  boundaries,  he  was  sure  it  did  not 
contain  anything  like  the  number  of  yards  alleged.  The 
surveyor  replied,  that  the  plaintiff  might  rest  assured 
that  the  lot  would  be  found  to  contain  the  quantity 
of  land  stated,  viz.,  7683  yards. 
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^^j'  The  plaintiff^  not  being  satisfied  with  this  assurancei 

Co^DiNOLBT  caused  the  contents  of  lot  2  to  be  calculated  by  his 
surveyor^  who  reported  it  contained  only  4350  square 
yards.  An  actual  admeasurement  of  it  was  made  in 
June^  1860;  when  the  deficiency  was  ascertained  to  be 
3257,  from  which  the  defendant  contended  about  65  yards 
should  be  deducted  for  a  road. 

Mr.  Taylor ,  who  was  the  plaintifi^'s  solicitor,  informed 
the  defendant's  solicitors  of  the  error,  but  intimated  that 
he  should  adhere  to  his  contract  and  claim  compensation* 
The  defendant's  solicitors  replied  on  the  14th  April^ 
referring  to  the  seventeenth  condition,  as  negativing  the 
right  to  compensation,  and  adding  that,  if  that  condition 
should  not  apply,  the  vendor  would  not  consent  to  give 
compensation,  and  elected^  under  the  tenth  condition,  to 
vacate  the  sale.  Mr.  Taylor,  on  the  16th  April,  wrote  to 
say  that  the  purchaser  was  unwilling  to  give  up  the 
benefit  of  his  purchase,  and  denying  the  vendor's  right  to 
vacate  the  sale.  The  letter  went  on  to  say  that  Mr. 
Taylor  had  advised  the  plaintiff  to  abide  by  the  opinion 
of  counsel  to  be  taken  at  the  vendor's  expense  on  a  joint 
case.  The  vendor's  solicitors,  in  reply,  on  the  19th  April, 
I860,  wrote  to  say  they  had  no  objection  to  a  reference  to 
counsel  as  proposed,  "  and,"  they  added,  **  we  will  either 
divide  the  costs  or  leave  it  with  the  counsel  to  whom  this 
question  may  be  referred  to  say  who  shall  pay  the  costs," 
Mr.  Taylor  wrote  again  on  the  24th  April,  as  follows : — 
*'In  reply  to  yours  of  the  19th,  I  have  to  say  that 
my  client  agrees  to  leave  the  question  to  counsel,  as 
to  whether  he  shall  take  his  purchase  with  or  without 
compensation;  and,  as  you  suggest,  the  costs  may  also  be 
left;  to  counsel." 

Pre^ously  to  this,  on  the  5th  April,  possession  of  one 
of  the  two  houses  standing  on  the  land  was  given  to 
the  plaintiff,  l^ossession  of  the  other  was  given  to  him 
on  the  13th  May. 
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Statement. 


In  ooofbmiity  with  the  above  suggestioai  a  case  i^as  j^. 
prepared  and  Idd  before  Mr.  Dart,  who  was  of  opinion  Cobdxhglbt 
that  the  seventeenth  condition  was  applicable  so  far,  chbxbs- 
that  it  dearlj  precluded  the  purchaser  from  insisting 
upon  specific  performance  with  a  compensation  for  the 
deficiency  in  the  quantity ;  but  his  opinion  was,  that  the 
vendor  would  not  himself  have  been  able  to  enfcrc^ 
specific  performance  without  allowing  compensation,  ^e 
also  thought  that  the  purchaser,  by  insisting  on  specifip 
performance  with  compensation,  was  making  a  requisition 
which  was  unfounded  within  the  meaning  of  the  tenth 
condition,  and  that  the  vendor  was  entitled  to  rescind  the 
contract.  As  to  costs,  he  thought  that,  although  it 
seemed  rather  hard  to  make  the  purchaser  pay  costs, 
when  the  difficulty  had  been  occasioned  by  the  mistake  of 
the  vendor,  yet  the  purchaser  ought  to  do  so  in  this  case^ 
on  the  ground  that  the  ofier  made  by  the  vendor  would 
have  given  him  all  and  more  than  he  was  entitled  to. 
The  reference  must  be  considered  in  the  nature  of  a  suit^ 
and  the  liability  to  costs  depended  on  the  answer  to  th^ 
question,  ''What  occasioned  the  suit  ?  ^  If  a  party,  having 
committed  an  unintentional  error,  offered  to  the  aggrieved 
party  all  he  was  entitled  to,  and  this  was  refused,  the 
refusal,  and  not  the  original  error,  was  the  cause  of  the 
subsequent  litigation. 

After  this  opinion  (which  was  dated  the  4th  July,  1860) 
was  taken,  some  correspondence  followed,  and  on  the 
7  th  August  Messrs.  Taylor  and  Jeffery  wrote  to  say 
they  understood  they  were  not  to  act  further  in  the 
business.  On  the  8th  defendant's  solicitors  wrote  saying 
they  thought  they  had  great  cause' of  complaint — ^that 
they  had  offered  either  to  annul  the  sale  or  to  complete 
the  purchase ;  that  the  plaintiff  did  not  seem  willing  to 
adopt  either  one  course  or  the  other  without  compulsion ; 

■ 

they  alleged  that  the  time  for  completion  was  past,  and 
threatened  proceedings. 
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CHBEaS- 
BROUOH. 

Statement. 


^j^*  Mr.  Taylor^  who  had  ceased  to  be  the  plaintiffs  soli- 

OoEDZNOLBT  citor,  produced  this  letter,  and  the  plaintiff's  solicitors, 
Messrs.  Wells  and  Co.,  on  the  17th  August,  wrote  to 
say  that  Mr.  Cordingley  declined  to  act  on  the  opinion 
of  Mr.  Dart,  and  that  he  was  not  only  ready  but  desirous 
to  complete  the  purchase  without  any  further  delay 
on  haying  a  proper  compensation  made. 

Some  further  correspondence  passed,  the  defendant 
threatened  an  ejectment,  and  ultimately  the  bill  was  filed 
on  the  7th  January,  1861.  The  plaintiff  alleged  that  he 
never  did  nor  intended  to  accede  to  the  proposal  to  be 
bound  by  an  extra-judicial  opinion. 

The  defendants,  by  their  answer,  submitted  as  a  matter 
of  fact  that  plaintiff  took  possession  of  the  premises  after 
he  had  received  notice  to  vacate ;  also,  that  the  decision 
of  the  referee  was  accepted  by  Mr.  Taylor  as  binding  on 
the  plaintiff,  and  was  so  binding ;  and,  principally,  that 
they  were  authorised  by  the  tenth  condition  to  vacate  the 
sale,  giving  the  plaintiff  at  the  same  time  an  opportunity 
of  electing  to  submit  to  the  seventeenth  condition  and 
take  the  premises  unconditionally,  which  opportunity  the 
plaintiff  had  not  thought  fit  to  accept 


Arguments 


Mr.  Bacon  and  Mr.  WichenSy  for  the  plaintiff. 

This  was  not  a  case  in  which  the  defendant  could 
deprive  the  plaintiff  of  the  benefit  of  his  contract  by 
annulling  the  sale.  There  was  no  difficulty  in  the  way 
of  completing  the  contract ;  the  only  question  was,  the 
compensation  that  the  plaintiff  was  entitied  to  for  the 
insufficient  quantity  of  land  the  defendant  was  able  to 
convey. 

There  could  be  no  doubt  about  the  meaning  of  the 
language.  When  the  lot  was  described  as  containing  by 
admeasurement  a  certain  quantity,  it  could  only  mean 
that  it  had  been  measured.   Johnson,  in  Todd's  edition. 
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in  the  second  meaning,  defined  the  meaning  of  the  word        iBtt, 
admeasorement  to  be,  the  act  or  practice  of  measuring  goedzvout 
by  rule.    But,  even  if  no  such  words  had  been  used,  it      cbxbsb- 
was  clear  a  purchaser  would  be  entitled  to  compensation     bbouoh. 
for  a  deficiency,  though  the  sale  did  not  take  place    Argum€nt. 
professedly  by  measurement,  (a)  and,  moreover,  in  this 
case  the  misdescription  amounted  to  misrepresentation. 

But  it  was  said  that  the  17th  condition  applies  to  the 
error  in  the  misdescription  of  the  particulars  of  sale, 
but  in  JPortman  v.  Mill  (b)  it  was  held  that  a  stipu- 
ktion  that  the  premises  should  be  taken  at  ''  349  acres, 
or  thereabouts,  be  tiie  same  more  or  less,"  would  not 
cover  a  deficiency  of  100  acres. 

In  the  case  of  Kinff  v.  Wihan  (c)  ''a  tenant  in  pos- 
session purchased  the  property,  which  was  represented 
to  be  forty-six  feet  in  depth,  but  was  only  tiiirty-three, 
but  the  purchaser  was  held  entitied  to  an  abatement" 
In  that  case  the  Master  of  the  Bolls  expressed  himself 
thus  {d) : — *^  The  purchaser  had  it  stated  to  him  that  the 
property  was  forty Hsix  feet  in  depth,  and  the  abstract  of 
titie  describes  the  premises  as  thirty-three  feet.  That  was  i 

objected  to  immediately.  It  is  sud  you  have  described  it 
as  forty-six  feet,  when  in  point  of  fact  there  are  only 
thirty-tiiree.  What  was  the  answer  made  by  the  solicitor 
of  the  vendor?  In  substance  it  was  this : — ^Becently  there 
had  been  an  admeasurement,  and  by  the  admeasurement 
it  appears  there  are  forty-six  feet.  Was'the  defendant, 
tiien,  to  blame  in  not  going  to  ascertain  and  measure  it? 
I  cannot  say  he  was.  The  representation  was  in  perfect 
conformity  with  the  particulars,  and  I  see  no  reason  at  all 
why  he  was  to  test  the  reiterated  representation  by  an 
actual  admeasurement    Further,  I  see  no  reason  for 


(a)  Dart  Y.  k  P.  3rd  ed.,  426.  (o)  6  Beav.  124. 

(»)  2  Bass.  670.  {d)  0  Beav.  129. 
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}^\       thinking  that  the  purchaser  might  not  have  fermed  his 
CosDxiroLBY  plans  as  to  the  property  with  reference  to  the  notice  that 
Chbbss-      there  were  forty-six  feet  in  depth." 
BRouQH.         Lord  St.  Leonards^  (a)  referring  to  the  case  of  Gett  v. 
Argument.      Watson^  said,  ^'that  where  the  particular  quantities  of 
each  dose  are  stated  with  reference  to  a  plan,  a  further 
statement  of  them  containing  101a.  3r.  29p.  will  not 
preclude  the  purchaser's  right  to  an  abatement,  where  the 
quantity  of  each  close  is  not  correct."  (i)    On  the  whole 
case  it  was  submitted  that  the  purchaser  was  entitled 
to  specific  performance  with  abatement 


Judgment. 


Mr.  Malins  and  Mr.  EverUt  appeared  for  the  de* 
fendant,  but  were  not  called  on. 

The  Yige-Chancellos  : — 

The  plaintiff  claims  compensation,  and  the  olum 
seems  to  me  to  be  unsustainable.  There  is  the  remark- 
able circumstance  in  the  case  of  an  extraordinary 
deficiency  in  quantity.  The  quantity  stated  in  the  par- 
ticulars of  sale  is  an  area  of  7683  square  yards,  or 
thereabouts.  It  turns  out  that  there  are  only  4350  square 
yards ;  that  is,  not  much  more  than  half  of  the  amount 
described  in  the  particulars  of  sale.  If  there  were  notlung 
in  the  contract  particularly  applying  to  this  matter  the 
right  to  compensation  would  be  clear.  But  the  eon- 
tract  contains  a  stipulation  which  seems  to  me  as  clear  in 
its  construction  and  as  binding  in  its  effect  as  can  well  be 
finimed.  The  contract  states  that ''  the  admeaat&i^om^nts 
are  presumed  to  be  correct,  but  if  any  error  be  discovered 
therein  no  allowance  shall  be  made  or  required  either 
way."  That  is  so  clearly  expressed  that  it  makes  it 
impossible  for  the  purchaser  to  say,  when  the  error  which 


{a)  y.  &  P.,  X3th  ed.  270. 


(p)  See  Winch  ▼.  HHneiietCir, 
1  Yes.  &  B.  375. 
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it  was  supposed  might  liavd  taken  phMSe  is  disooTered, 

that  he  is  entitled  to  any  compensation.     The  argamenti 

however,  is^  that  this  stipulation,  applied  to  the  facts 

of  this  case,  imports  a  misrepresentation,  and  it  is  said 

that  the  word  ^^  admeasurement,"  as  here  used,  imports 

that  there  had,  for  the  purpose  of  this  sale,  been  actual 

admeasurement  of  this  pece  of  ground,  as  measured  hj 

itsel£     t  am  unable  to  follow  the  view  which  is  thud 

taken,  because  it  is  said  diat,  if  an  admeasurement  of  thai 

kind  had  taken  place,  then  llielre  would  have  been  an 

ascertainment  with  accuracy  and  certainty  of  what  the 

quantity  was*    But,  if  ihat  were  so,  what  was  the  use  cxf 

providing  for  an  ertor?    If  an  actual  admeasurement 

would  have  made  the  thing  a  matter  of  certainty,  what  is 

the  use  of  stipulating  as  to  the  posribility  of  an  error? 

Now,  the  word  ^^  presumed  *'   is  one  of  great  forces 

''  The  admeasurements  are  presumed  to  be  correct ;"  that 

is  to  say,  the  vendor  declares  that  this  statement  of  the 

quantity  is  not  a  certainty  but  merely  a  presumption. 

He  presumes  that  what  he  states  is  correct;  but,  if 

he  be  wrong,  he  warns   the  purchaser  that  it  is  to 

make  no  difference.    There  would  be  no  need  of  the 

word  ''  presumed"    if  the  word  *'  admeasurement "  is 

to  be  read  in  the  sense  for  which  the  plaintiff  contends; 

Looking  at  the  particulars  of  sale>  the  statement  of 

quantity,  and  this  stipulation^  I  cannot  attach  to  it  any 

rational  meaning  other  than  this — ^that  the  word  '^admea^ 

surement"  means,  '^If  the  quantity  which  we  have  stated, 

of  so  many  acres,  which  we  presume  to  be  correct,  should 

be  found  to  be  mistaken,  neither  party  is  to  have  any 

claim."    Suppose  it  had  turned  out  that  the  mistake 

had  been  in  understating  instead    of  overstating  the 

quantity.    I  asked  the  counsel  for  the  plaintiff  what 

they  would  have  said  if,  instead  of  what  is  called  7000 

square  yards  being  4000  in  quantity,  it  had  toraed 
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186S.  out  there  had  been  10.000,  what  would  have  been  their 
CoxoiHOLST  position  then?  Why,  it  is  perfectly  pliun  that  the 
CiiBMB-  vendor  sold  this  particular  plot  of  ground  with  this 
BHouoR.  description — ^that,  if  his  presumption  that  it  contained 
Judgmtnt.  7000  turned  out  to  be  wrong  and  it  contained  10,000,  he 
could  have  had  no  remedy  whatever,  and  the  purchaser 
would  have  been  entitied  to  hold  him  to  the  contract 
The  essence  of  the  description  is,  that  what  is  stated 
is  stated  presumptively;  and  the  stipulation  is,  that  if 
that  presumption  turns  out  to  be  erroneous  neither 
party  is  to  claim  compensation.  The  frame  of  the  suit 
excludes  the  right  to  rescind  tiie  contract,  for,  as  my 
opinion  is  that  the  plaintiff  is  not  entitied  to  a  compen- 
sation on  the  construction  of  the  contract  as  contained  in 
these  conditions  of  sale,  it  is  needless  to  go  into  the 
other  questions;  the  bill  is  for  specific  performance, 
and  therefore  it  is  not  competent  for  this  plaintiff  to 
say  he  will  elect  to  ^ve  up  the  contract  unless  the 
defendant  will  give  compensation  Therefore,  in  my 
view,  the  plaintiff  must  have  a  decree  for  specific  per- 
formance, without  payment  of  any  compensation,  and  on 
payment  of  the  full  price.  With  reference  to  the  costs, 
on  reading  the  answer,  particularly  as  to  the  reference 
to  counsel  and  the  change  of  solicitors,  it  appears  that 
the  conduct  of  the  plaintiff  has  been  unreasonable.  The 
defendant  is  therefore  entitied  to  costs,  including  those 
of  the  reference. 

Declare  that,  upon  the  construction  of  the  contract^ 
the  plaintiff  is  not  entitied  to  compensation  in  respect  of 
the  mistake  as  to  quantity ;  decree  specific  performance 
of  the  contract ;  order  payment  by  the  plaintiff  to  the 
defendant  of  the  purchase-money  and  interest,  the  amount 
to  be  verified  by  affidavit;  order  conveyance  by  the 
defendant  on  such  payment,  with  reference  to  chambers 
to  settie  the  conveyance  if  the  parties  differ ;  the  costs  to 
be  taxed  and  paid  by  the  plaintiff  to  the  defendant. 
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1868. 
BULLOCK  V.   CROCKETT.  Fd^ruaryVJ. 


HE  plaintiff^  J.  B.  Bullock^  an  attorney  and  solicitor,  "When  on  the 
carrying  on  business  a£  51,  Lincolns  Inn  Fields,  entered  a  partnership 
into  an  agreement  with  the  defendant,  who  was  then  a  ^J^g^jg 
managing  clerk  of  a  firm  of  solicitors  in  London,  to  take  entiUed  to  a 

°     °  return  of  a 

mm  into  partnersbip.  proportion  of 

By  an  indenture  dated  the  29th  December,   1852,  ^^the^^u^d 
between  the  plaintiff  Bullock  of  the  one  part,  and  the  of  feiiureof 

^  ^  '^      '  the  considera- 

defendant  Crockett  of  the  other  part,  it  was  agreed  among  tion,  the  Court 
other  things  that  the  defendant  should  pay  to  the  plain-^  the  proportion 
tiff  600i  by  way  of  premium  in  the  manner  thereinafter  ^\  "^y*^'''^' 
mentioned.     The  deed  witnessed  that  in  pursuance  of  reference 

exdasiTeiy  to 

the  agreement,  and  in  consideration  of  350/.  paid  by  the  the  whole 
defendant  to  the  plaintiff  as  part  of  the  said  premium,  ^i^h  it'^g 
and  in  consideration  of  the  covenant  thereinafter  con-  fsreedthat 

the  partner- 

tained  for  payment  of  the  remainder  of  the  premium  ship  should 
on  the  25th  of  March  then  next,  certain  articles  were  have  regard  to 
entered  into  and  agreed  upon  between  the  parties.     The  ^J  ^ne«  ""^ 
articles  provided  that  the  plaintiff  and  defendant  should  a>^<i  ^^^  ^ 

amount  of 

continue  in  partnership  as  attorneys,  solicitors  and  con-  benefit  already 

veyancers  for  fourteen  years  from  the  Ist  January,  1853.  ^     °®  * 

The  capital  of  the  partnership  was  to  consist  of  500/.  and 

such  other  smn  and  sums  of  money  as  should  from  time 

to  time  be  wanted  for  carrying  on  the  business,  to 

be  contributed  by  the  partners  in  equal  moieties.    By 

the  10th  article  it  was  provided  that  each  of  the  partners 

should  be  at  liberty  to  draw  out  sums  not  exceeding 

75L  a  quarter  for  his  own  use,  such  sums  to  be  duly 

accounted  for.     In  case  at  the  end  of  any  year  during 

the  first  three  years  of  the  term  it  should  appear,  upon 

.taking  the  general  annual  account,  that  the  net  gains  and 

VOL.  III.  L  L 
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1808.        profits  of  such  year  actually  received  or  arising  from 
BvLLooK     good  debts  for  business  transacted  in  such  year,  should 
Cbockbtt.    ^^^  ^^^  amounted  to  the  sum  of  600/.,  then  and  in  such 
case,  immediately  after^  such  general  account  or    rest 
should  have  been  made  or  settled,  the  plaintiff  Bullock 
alone  agreed  to  repay  to  the  partnership  the  whole 
difference  or  deficiency  between  the  said  annual  sum  of 
600L  (being  the  calculated  average  yearly  profits  or 
income  of  the  said  partnership)  and  the   sum  which 
the  net  gains  and  profits  actually  received  or  arising 
from  good  debts  for  business  transacted  in  such  year 
should  have  amounted  to ;  it  being  the  distinct  intention 
and  agreement  of  the  said  parties  thereto  that  the  plaintiff 
Bullock  should,  and  he  in  particular  thereby  expressly 
oovenanted  and  agreed  to  secure  and  guarantee  to  the 
defendant  Crockett,  during  the  first  three  years  of  the 
baid  term^  the  clear  annual  income  and  receipt  of  SOOi!. 
free  of  all  deduction  except  the  annual  certificate,  and 
income  and  property  tax.     The  14th  article  provided 
that  eaeh .  of  ihem  the  said  J.  B.  Bullock  and  G.  L« 
Crockett  would,  at  all  times  during  the  continuance 
of  the  partnership,  diligently  and  faithfully  employ  them- 
selves in  and  about  the  affairs  of  the  partnership,  and 
carry  on  the  business  for  the  greatest  benefit  and  advan- 
tage  of  the  partnership,  subject  to  the  following  qualifi- 
cation, namely^  that  the  plaintiff  Bullock  should  not  be 
bound  to  take  as  active  a  part  in  the  said  business  as  the 
defendant  G.  L.  Crockett.      The  indenture  contamed 
a  proviso  that  if,  contrary  to  the  several  contract  and 
agreements  therein  contained,  either  of  the  said  partners 
should  ''  neglect  or  refuse  to  attend  to  the  business  of  the 
partnership  in  manner  aforesaid,"  or  do  any  of  a  variety 
of  acts  therein  specified,  then  and  in  any  of  the  said  cased 
the  other  of  the  said  partners,  if  he  should  think  fit, 
should  be  at  liberty  to  dissolve  the  said  partnership 
by  giving  to  the  partner  who  should  offend  in  any  of  the 
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psrticalara  afbresaid  a  notioe  In  writing  declaring  the 
said  partnership  to  be  dissolyed  and  determined ;  and  the 
aaid  partnership  should,  from  the  time  of  giving  such 
notice,  or  from  any  other  time  to  be  therein  specified  for 
the  purpose,  absolutely  cease  and  determine;  and  the 
partner  so  giving  notice  of  dissolution  was  at  full  liberty, 
and  was  thereby  authorized,  to  advertise  the  same  in  the 
London  Gazette  without  the  consent  of  the  other. 

The  partnership  was  carried  on  until  the  30th  Sep- 
tember, 1859,  the  defendant  having  paid  the  two  sums 
agreed  oH,  viz :— 250/.  and  Z60L 

In  October  1858,  it  was  agreed  that  a  managing  clerk 
should  be  engaged  by  the  firm,  ilnd  a  memorandum  was 
made,  which  was  to  the  following  effect : — 

^'  It  is  understood  between  us  that  an  additional  clerK, 
as  a  tnorough  managing  clerk,  at  a  salary  of  lOOZ.,  snail 
be  engaged  fortliwith,  instead  of  my  attendance,  pending 
ilny  other  arrahgenlent  consequent  on  my  own  inability 
to  attend  to  business  on  account  of'  xhy  health.  Furtneif 
arrangenients  to  be  forthwith  colisidered  and  in  add. 
t)aied  SSth  Octoter,  1868." 

The  {Partnership  continued  to  be  carried  on,  but  tlot 
VWJr  dordidlljr.  The  bill  alleged  thAt  on  the  30th  Sep- 
tember, 1859,  the  {Plaintiff  went  to  the  office  6f  the 
Mhn  ill  brddi*  to  transact  Whatever  business  might  be 
^oiiig  on^  Ivh^n  on^  bf  the  clerks  brought  hilil  thb 
fdllbwing  letter  from  the  defbndant. 

*<  61,  Lineolns  Inn  Fields,  29th  September,  1859. 

*'  Joseph  B.  Bullock,  Esq.,  Berkhampstead,  Herts. 

"  Dear  Sir^ — Your  continued  and  entire  absence  from 
the  office,  and  consequent  neglect  and  breach  of  our 
partnership  articles  during  the  past  twelve  months  and 
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i^^        upwards  (and^  with  trifling  exceptions^  during  a  great 
BuLMCK     part  of  the  previous  year  also)^  has  been  for  a  long 
Cbooutt.    ^^®  ^  subject  of  great  regret  and  anxiety  to  me  on 
8t  iMMiU     ^^^^  account,  as  well  as  my  own,  and  has  at  length 
forced  upon  me  the  conclusion  that  it  is   far  better 
for  us  both  that  a  partnership  the  discharge  of  whose 
duties  is  so  entirely  one-sided  can  no  longer  be  main- 
tained with  credit  to  either  of  us,  to  say  nothing  of 
the  heavy  responsibility  and  positive  disadvantage  and 
loss  this  state  of  things  has  involved  me  in.     I  can- 
not but  think,  in  the  circumstances,  that  a  dissolution 
of  the  partnership  will  be  a  relief  to  yourself;    and 
after  the   close  unremitting    attention    with  which    I 
have  alone  carried  on  the  business  during  the  above 
period  for  your  equal  advantage,  it    cannot   be    siud 
that,  in  at  length  taking  this  step,  I  have  done  so 
hastily,  or  with  any  unfriendly  feeling.      •     .      •    I 
have,  therefore,  to  give  you  notice,  and   I  do  hereby 
give  you  notice  (pursuant  to  the  23rd  clause  of  our 
partnership  articles),  that  I  declare  the  co-partnership 
existing  between  us,  under  the  indenture  of  the  29th 
December^  1852,  dissolved  and  determined  as  £rom  the 
29th  day  of  September,  1859,  and  that  I  shall  insert 
a  notice  of  dissolution  thereof  in  the  London  Oazettef 
as,  by  such  clause,  I  am  empowered  to  do.     I  pur- 
pose winding  up  the  affiuirs  of  the  partnership  forthwith, 
in  due  course.    ...     I  hardly  need  say,   I  shall 
wind  up  the  affidrs  with  all  fiuthfulness,  and  subject 
to  all  liabilities  being  discharged.     Your  moiety  of  profit 
shall  be  shown  in  the   account    I    shall    render,  and 
shall  be  handed  over  to  you,  of  course  without  pre- 
judice to  my  claim  to  have  returned  to  me  the  proper 
proportion  of  the  premium  I  paid  you  for  the  business, 
which  will    be    considerably  above  a  moiety,  as  you 
will  see  from  the  case  AstU  v.  Wright^  23  Beav.  77. 
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Again  regretting  the  necessity  for  this  step^  and  with 
best  wishes  for  your  welfare^ 

I  am,  my  dear  sir,  yours  futhfully, 

(Signed)       G.  L.  Cbockett." 

The  bill  prayed  that,  if  necessary,  it  might  be  de- 
clared that  the  partnership  was  dissolved  by  the  defend- 
ant's notice  of  the  29th  September,  1859,  as  from  that 
day,  and  for  the  usual  accounts,  &c. 

The  only  question  between  the  parties  was  as  to 
the  right  of  the  defendant  to  have  a  proportionate 
part  of  the  premium  returned.  The  defendant,  by  his 
answer,  claimed  to  have  the  600/.  apportioned  oyer 
the  whole  of  the  term  of  the  years  for  which  the 
partnership  was  to  have  continued,  and  submitted  that 
so  much  of  the  said  sum  of  600/.  as  was  attributable 
to  the  period  between  the  1st  January  1853,  and  the 
29th  September,  1859,  should  be  retained  by  the 
plaintiff,  and  the  residue  returned  to  him,  the  defendant. 

It  was  alleged  by  the  answer  that  the  plaintiff 
was  for  long  periods  absent  from  business;  that  he 
never  attended  the  office  from  Christmas  1858  (with 
the  exception  of  the  first  five  or  six  days  in  January 
1859,  when  he  attended  for  an  hour  or  an  hour  and 
a  haU)  until  the  14th  March,  1859.  The  plaintiff 
alleged  the  bad  state  of  his  health  as  the  reason  for 
his  non-attendance.  It  appeared  that  the  plaintiff  when 
the  partnership  commenced  had  a  lease  of  the  office 
where  the  business  was  carried  on;  that  such  lease 
had  lately  expired,  and  that  the  defendant  had  there- 
upon obtained  a  lease  of  it,  and  now  carried  on  business 
there.  The  plaintiff  also  now  carried  on  business  a 
few  doors  off. 


mi 

1S63. 
Bullock 

V. 
CaOCKBTT. 


Mr.    Greene  and  Mr.   Bevir  for  the  plaintiff. 
The  only  question  is  as  to  the  return  of -the  pre- 


Argumeni* 


512 

180S. 

Bullock 
x^bogkbtt. 


JudgmanU 


OASES  IN  CHANOERY. 

mium.  The  plaintiff  fidmitted  the  defendant  into  part- 
nership, and  thereby  gave  him  the  benefit  of  his 
connection  and  introduction.  The  defendant  was  in 
exchange  for  these  advantages  to  pay  600/.,  and  to 
take  the  active  part  of  the  business.  On  what  ground 
therefore  was  the  defendant,  who  had  received  all 
that  the  plaintiff  stipulated  to  give,  to  get  back  the 
premium  ?  In  the  ciwe  of  Astle  v.  Wright  (a)  there  was 
gross  misconduct,  which  was  not  even  pretended  in 
this  case.  In  Freeland  v.  Stansfeld  (b)  there  was 
misrepresentation  amounting  to  fraud:  here  there  was 
nothing  of  the  kind.  That  the  partnership  did  not  last 
the  fuU  term  was  the  act  of  the  defendant.  [Zee  v. 
Page  (c)  waa  also  cited.] 

Mr<  Bacon  f^nd  Mr.  W.  W.  Cooper  appeared  for  the 
defendant,  but  were  not  called  on  by  the  Court 

The  Vice-Chancellob  : — 

The  principle  being  established,  that  if  there  be  a 
£^lure  of  consideration  there  is  an  equitable  right  to 
a  return  of  a  portion  of  the  premium,  the  only  ques- 
tion is,  what  are  the  circumstances  under  which  the 
consideration  has  failed?  If  it  has  failed  through  the 
i»xlt  or  caprice  ot  the  defendant,  his  case  must  ftil. 
If,  on  the  other  hand,  it  failed  through  the  negligence 
of  the  plaintiff,  it  is  difficult  to  say  that  the  defen- 
dant is  not  entitled  to  some  part  of  the  premium. 
But  th^  difficulty  of  this  case  is,  that  the  principle 
of  the  extension  of  the  premium  over  the  whole  term 
of  the  partnership  cannot  be  applied.  The  defendant 
paid  his  600/.  on  the  bargain  that  during  the  first 
three  years  his  share  of  the  profits  should  be  not  less 
than  300/.;    and  thus  he  has  already  had  a  most  im- 


(a)  23  Beav.  77. 


(»)  2  S.  &  Giff.  479.      (e)  30  L.  J.  857. 
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portant  part  of  the  consideration,  which  cannot  be  re- 
ferred to  the  whole  term  of  years  during  which  the 
parnership  was  to  last.  He  has  been  introduced  into 
a  connection,  and  he  retains  as  much  of  it  as  he 
can.  Al}  these  circupistance^  must  be  taken  into  con- 
sideration ;  and  as  it  p^ust  be  a  master  of  estimate, 
I  think  that  justice  will  be  met  if  the  defendant  receives 
back  100/,  from  the  premium.  If  that  suggestion  be 
agreed  to,  there  will  be  a  direction  to  take  the  accounts 
of  the  partnership,  and  in  taking  the  account  to  give 
the  defendant  credit  for  1002.  in  considen^tion  of  the 
loss  he  has  sustained  from  the  dissolution.  As  to  tbq 
plaintiff's  argument  that  the  defendant  is  ^ntitied  ta 
no  return  of  the  premium  at  all,  because  he  yqIuq- 
tarily  dissolved  the  partnership,  and  voluntarily  de?^ 
prived  himself  of  the  benefit  of  the  partnership,  pp 
doubt  it  deserves  some  attention,  but,  looking  at  the 
whole  case,  I  think  it  cannot  be  said  that  the  defend- 
ant is  not  entitied  to  the  sum  of  lOOL  No  costs  on 
either  side  up  to  the  hearing.  The  plaintiff  takes  the 
account  at  his  own  peril. 
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Where  it  waa 
necessary  to 
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same  form 
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provisions  of 
an  Act  of 
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and  one  lease 
had  been 
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allowed  the 
charity  to 
grant  other 
building 
leases  from 
time  to  time 
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form,  without 
reference  to 
chambers, 
the  model 
lease  being 
appended  to 
the  order. 


THE  ATTORNEY-GENERAL  v.   CHRIST 

CHURCH,  OXFORD. 

X  HIS  was  a  petition  by  the  Rev.  Jacob  Ley  and  the 
Dean  and  Chapter  of  Christ  Church,  Oxford,  and  it 
prayed  that  the  petitioners  might  be  at  liberty  from  time 
to  time  to  execute  building  leases  of  parts  of  the  premises 
pursuant  to  the  provisions  of  the  10th  day  of  June,  1859, 
and  in  accordance  with  the  leases  already  settled  and 
approved  by  the  Court,  without  the  settlement  or  ap- 
proval of  such  future  leases  by  the  judge  to  whose 
Court  this  cause  was  attached,  and  notwithstanding 
the  direction  to  that  effect  in  the  said  order  of  the 
25th  day  of  July,  1859,  and  that  the  costs  might  be 
taxed,  &c. 

The  petition  stated  that  by  a  decree  made  in  the 
information  dated  the  19th  February,  1851,  it  was 
ordered  that  it  should  be  referred  to  the  Master  to 
inquire  and  state  what  estates  were  devised  by  the  will 
of  Dr.  South  to  the  Dean  and  Chapter  and  their  succes- 
sors, and  what  was  the  rental  thereof,  and  also  whether 
it  would  be  fit  and  proper  that  any,  and  what,  steps  by 
application  to  Parliament  or  otherwise  should  be  taken 
by  the  petitioners  for  obtaining  a  power  of  granting  any, 
and  what,  building  or  other  leases  of  the  said  estates,  and 
any,  or  what,  part  thereof. 

By  an  order  made  on  the  petition,  dated  the  14th 
June,  1851,  it  was  decreed  that  if  the  Master  approved 
of  an  application  to  Parliament  for  power  to  grant  build- 
ing leases  of  the  estates  devised  by  the  will  of  Dr.  South 
he  should  settie  an  Act  for  that  purpose,  and  it  was  also 
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ordered  that  in  case  the  said  Act  should  be  obtained  he 
should  settle  some  general  scheme  for  granting  building 
leases  of  the  said  estate,  or  of  such  parts  as  should  be 
proper* 

That  accordingly  by  an  Act  of  Parliament  made  and 
passed  in  the  sessions  holden  in  the  14th  and  15th  years  of 
the  reign  of  her  present  Majesty  c  18,  intituled  "  An  Act 
to  enable  the  Dean  and  Chapter  of  the  Cathedral  Church 
of  Christ  in  Oxford,  of  the  foundation  of  King  Henry 
the  Eighth,  and  their  trustees  as  owners  in  fee  of  lands 
in  Kentish  Town,  in  the  county  of  Middlesex,  to  grant 
building  leases  and  for  other  purposes,"  it  is  (amongst 
other  things)  enacted  that  from  and  after  the  passing  of 
the  said  Act  it  should  be  lawful  for  the  trustees  or 
trustee  for  the  time  being  holding  the  said  lands  and 
hereditaments,  situate  at  Kentish  Town  aforesaid,  in 
trust  for  your  petitioners,  the  said  Dean  and  Chapter,  by 
indenture  to  be  executed  by  them,  and  to  be  registered 
as  therein  mentioned  from  time  to  time  by  the  direction 
of  your  petitioners,  the  said  Dean  and  Chapter,  evi- 
denced as  therein  also  mentioned,  and  with  the  licence  of 
the  Lord  of  the  said  Manor  of  Cantlows  for  the  time 
being,  so  long  as  the  said  lands  should  remiun  of  copy- 
hold tenure,  according  to  a  scheme  to  be  for  that 
purpose  settled  by  the  Master  for  the  time  being  to 
whom  the  said  cause  should  stand  referred,  to  lease  all 
or  any  part  or  parts  of  the  said  lands  with  the  appurte- 
nances for  any  term  of  years  not  exceeding  ninety-nine,  to 
take  effect  in  possession  to  any  person  or  persons  whom- 
soever who  shall  be  willing  to  erect  any  dwelling-houses 
or  other  buildings  on  the  lands  in  any  such  lease  to  be 
comprised  or  any  part  thereof,  and  with  all  or  any  of  the 
several  liberties,  easements,  or  privileges  therein  men- 
tioned or  referred  to,  so  as  in  every  such  lease  there 
be  reserved  and  made  payable  half-yearly  or  ofteiler 
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during  the  continuance  of  the  term  thereby  granted,  and 
to  be  incident  tq  the  reversion  immediately  expectant  on 
the  determination  thereof,  the  best  yearly  rent  which  at 
the  time  of   making    such  lease  could  be  reasonably 
obtained  for  the  same,  considering  the  nature  of  tbe  lease 
and  having  due  regard  to  the  expenditure  of  the  lessee  in 
buildings,  repairs,  or  improvements,  and  his  respond* 
bility  and  other  the  circumstances  of  the  case,  and  so  as 
there  be  contained  in    every  such    lease    the  several 
covenants  on  the  part  of  the  lessee  therein  specified,  with 
other  provisions  and  stipulations  usual  in  leases  of  a  like 
nature ;  and  it  was  thereby  further  enacted  that  it  should 
be  lawful  for    your   petitioners,    the    said    Dean  and 
Chapter,  by  themselves  or  by  their  trustees,  or  by  any 
other  person  or  persons  acting  on  their  behalf,  and  accord- 
ing to  such  scheme  to  be  settled  as  aforesaid,  to  enter 
into  any  contract  in  writing  for  granting  leases  of  the 
lands  thereinbefore  authorized  to  be  leased  as  aforesaid, 
or  any  part  or  parts  thereof,  pursuant  to  the  powers  and 
subject  tq  the  restrictions  therein  contained  so  fiur  as  the 
same  should  be  applicable;    and  by   such  contract  to 
agree  when  as  any  land  thereby  agreed  to  be  let  or  any 
p^  or  parts  thereof  should  be  built  upon  in  the  manner, 
and  to  the  extent  to  be  stipulated  in  such  contract  by  one 
or  iQore  indenture  or  indentures,  to  lease  or  cause  to  be 
leased  the  same  lands  or  any  part  thereof  to  the  person  or 
persons  contracting  to  take  the  same  as  aforesaid,  or  his 
executors,  administrators,  or  assigns,  or  to  his  or  their 
nominee  or  nopiinees  for  and  during  the  remainder  of  the 
term  to  ]}q  specified  in  such  contract,  and  in  such  parcelfl 
and  under  and  subject  to  such  portions  of  the  yearly 
rent  to  be  specified  in  such  contract  as  should  be  thought 
proper,  with  all  such  further  agreements  and  stipulationa 
as  therein  mentioned  or  generally  authorized* 
That  under  the  powers  of  the  Act  an  agreement 
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for  a  building  lease  was  entered  into  on  the  3rd  March^ 
1858,  between  Mr.  Taylor^  of  21,  Lincolns  Inn  Fields^ 
and  the  Dean  and  Chapter,  whioh  by  a  decree  dated 
the  10th  March,  1858,  was  ordered  to  be  carried  into 
effect* 

That  on  the   10th  oi  June,   1859,    another  similar 
agreement  was  made  and  entered  into  between  the  same 
parties  for  gf'anling  building  leases   of  certain  other 
parts  of  the    said  charity  estate.     And  the  said  last 
mentioned  agreement  contained  the  following  (among 
other)  provisions   and  stipulations,  (that  is  to  say): — 
Your  petitioners  the  said  Dean  and  Chapter  did  thereby 
agree  to  grant  by  deed  or  deeds  such  lease  or  leases  as 
thereinbefore  mentioned  (but  subject  to  the  sanction  oi 
this  Honourable  Court  being  obtained  to  the  said  agree- 
ment)^  and  the  said  John  Temple  Taylor  did  agree  to 
take  such  lease  or  leases  of  a  portion  of  the  thereinbefore 
mentioned  land  containing  nineteen  acres  or  thereabouts^ 
and  which  portion  of  land  was  distinguished  on  the  plan 
annexed  to  the  said  agreement,  and  identified  by  the 
signatures  of  the  said  John  Temple  Taylor  and  Dr. 
Jacobson,  the  treasurer  of  your  petitioners  the  said  Dean 
and  Chapter,  on  the  following  terms  and  conditions : — 
The  term  to  be  ninety  years,  computed  from  Midsupomer 
day,  1858,  and  to  be  for  the  1st,  2nd,  3rd,  4th,  and  dth 
years  at  100/.  per  annum,  and  the  6th  and  remaining 
years  of  the  term  at  700/.  per  annum  payable  quarterly, 
and  the  first  quarterly  payment  of  the  said  rent  of  100/. 
to  be  made  on  Michaelmas  day,   1859,  and  the  first 
quarterly  payments  of  the  rent  of  700/.  to  be  made  on 
Michaelmas  day,  1864,  the  lessee  to  pay  all  tithes,  taxes, 
and  rates  of  every  description.     To  insure  all  buildings 
aa  erected  in  three-fourth  of  their  foil  value  in  one  of  the 
public  insurance  offices  to  be  approved  by  the  lessoni  qv 
their  survivors.    AU  plana  and  elevations  of  thq  eeverfd 
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buildings  to  be  submitted  to  and  approved  by  the 
surveyor  to  the  estate ;  the  roads  shown  on  the  said  plan 
were  to  be  formed  and  the  sewers  built  at  the  cost  of  the 
lessee,  according  to  such  plans,  sections,  and  levels  as 
should  be  approved  by  the  Metropolitan  Board  of  Works 
and  by  the  said  surveyor.  And  the  several  streets, 
roads  therein  mentioned  were  to  be  made  and  completed 
on  or  before  the  several  terms  therein  specified.  The 
lessee  was  to  erect  on  the  said  ground  200  houses  as 
shown  in  the  said  plan,  and  every  house  should  cover 
not  less  than  400  superficial  feet,  and  was  to  be  erected 
according  to  the  plans  and  elevations  to  be  approved  of  in 
writing  by  the  surveyor  of  your  petitioners  the  said  Dean 
and  Chapter,  and  the  timber  and  other  materials  were  to 
be  of  such  kind,  and  the  timber  of  such  strength  and 
dimensions  as  should  be  approved  of  in  like  manner  by 
Mm.  The  houses  were  to  be  erected  during  the  following 
periods,  viz. : — Fifteen  houses  during  the  first  and  second 
years  of  the  term.  Fifteen  houses  during  the  third  years 
of  the  term,  and  the  same  number  in  each  of  the  fourth 
and  fifth  years  of  the  term.  The  remainder  of  the  said  200 
houses  within  ten  years  then  next  following,  and  the 
lessee  or  his  nominee  was  to  have  a  separate  lease 
or  any  leases  for  one  or  more  of  the  houses  as  he  might 
require,  at  such  portions  of  the  above-mentioned  rent  as 
the  lessors  should  think  fit,  but  no  leade  was  to  be 
granted  until  the  said  surveyor  should  have  given  a 
certificate  to  the  eiFect  that  the  house  or  houses  com- 
prised therein  was  or  were  erected  and  covered  in. 
The  ground-rent  reserved  by  a  separate  lease  was  not  to 
exceed  one-fifth  part  of  the  yearly  value  of  the  house  or 
houses  comprised  therein  when  erected  and  finished,  and 
to  be  apportioned  by  the  said  surveyor,  so  that  the 
apportioned  rent  should  not  be  less  than  five  shillings 
upon  any  one  house.    The  lessee  might,  if  he  so  required 
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it^  after  having  taken  up  leases  to  the  amount  of  35/. 
on  one  acre  of  the  said  ground,  have  a  lease  or  leases  of 
houses,  when  erected  to  the  satisfaction  of  the  said 
surveyor,  on  the  remaining  portion  of  such  acre,  at  a 
ground-rent  or  ground-rents  not  exceeding  in  the  whole 
the  rent  of  5/.,  but  in  no  case  should  the  lessee  secure  a 
rental  on  any  one  of  such  houses  of  less  than  five  shillings 
per  house,  as  before  situate,  and  so  for  every  remaining 
acre,  but  that  the  whole  amount  of  rental  reserved  should 
amount  to  but  should  not  exceed  the  sum  of   700/. 
as  therein  stated.     That  a  draft  lease  should  be  signed  at 
the  time  of  signing  the  ssdd  agreement,  and  all  leases  in 
future  should  be  in  form  (or  as  near  as  might  be  to  meet 
the  case)  of  the  draft  lease  signed  therewith.      And  it 
was  thereby  agre^  and  declared,  that  until  such  lease  or 
leases  as  therein  mentioned,  should  be  actually  executed 
of  all  the  said  land,  the  rents,  covenants,  and  conditions 
thereby  agreed  to  be  thereby  respectively  reserved  and 
contained,  and  as  were  contained  in  the  before  mentioned 
draft  lease,  should,  as  nearly  as  circumstances  would 
permit,  with  respect  to  such  part  or  parts  of  the  said 
lands  as  should  not  for  the  time  being  have  been  com- 
prised in  any  lease  or  leases  granted  by  virtue  of  the  said 
agreement  be  paid,  observed,  and  performed  as  if  the 
lease  or  leases  thereof  had  been  actually  executed.     And 
the  said  agreement  also  reserved  to   the  lessors    the 
usual  powers  of  distress  and  re-entry  in  case  of  de- 
fiftult  in  payment  of  any  of  the  rent  or  rents  therein- 
before reserved,  or  in  building  or  finishing  the  houses 
within  the  prescribed  period,  or  other  non-compliance 
with  the  restrictions  or  stipulations  thereinbefore  con- 
tained. 

In  pursuance  of  the  above  agreement,  a  model  lease  was 
prepared  and  executed,  and  subsequently  numerous  other 
leases  executed  by  the  Dean  and  Chapter  to  different 
parties. 
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The  petitioner  alleged  that  all  the  said  leasee  l^ere 
in  fact  identical,  with  the  exception  only  of  the  appor- 
tioned ground-rent,  and  the  description,  and  the  necessary 
yariation  consequent  on  some  of  the  leases  containiiig 
diffbrent  numbers  of  houses. 

That  the  petitioners  were  advised  and  believedi  that  in 
consequence  of  the  identity  dr  similarity  of  the  leases, 
settiement  or  approval  of  the  Judge  in  Chambers  was 
unnecessary^  and  would  if  required  becasiou  great  lume^ 
eessary  expense  and  delay* 

That  the  said  John  Taylor  (one  of  tiie  lessees)  claims 
to  have  a  lease  of  such  house  as  4Meli  as  liomed  in^atid  if 
any  delay  in  granting  such  lease  were  occiisioned,  the 
builders  could  not  grant  under-leases,  and  would  be 
thereby  precluded  from  borrowing  nioney  to  complete 
sueh  houses,  and  would  decline  to  enter  into  odntraets  finf 
building  on  the  said  charity  lands,  whereby  tiie  sidd 
Taylor  would  be  Unable  to  perfbrm  his  agreementi  «id 
and  the  said  ehfirity  lands  Would  be  greatiy  depreciated 
in  value. 

That  though  only  800  houses  were  specified  iA  the 
said  agreement  318  t^ere  in  fact  to  bd  built  thereon^ 
as  set  out  in  the  plan^  of  which  896  remained  to  be 
leased  when  built  and  coiUpleted  in  respect  of  whidi 
it  might  be  necessary  to  make  800  applications  to  the 
Court,  the  expense  of  which  would  be  en  an  average 
from  12^  to  14/. 


Argtimmt^ 


Mn  Janes  Baietnan  appealed  for  the  petitionerSj  and 
asked  for  an  order  in  the  fbrm  of  tiie  prayer  of  the 
petitioner*  He  cited  the  cUses  of  Weeding  Vi  Weeding  (a)^ 
Be  Hemmingway  (&),  The  Earl  of  Jersey^e  Settled  Em^ 
totes  {c)^ 


{A)  li.kU.  2dd. 

(b)  y.C.  Wood,  Feb.  2, 18d9. 


(c)  Y.C.  Kinderaleyi  6th  and 
8th  May,  3861. 
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Mri  Wiekensi  fbr  the  Attorney-tienerali  support^  the 
application. 

The  Yicfi  Chahgbllob  made  the  order  aa  ^rajed^ 
and  it  was  directed  that  the  i&odel  lease  should  bii 
annexed  in  a  schedule  to  the  orden 
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1?HE  ANGLO-AUST^RALIAN  LIFJJ 

Assurance  company  t^.  *he  britisiI 

PROVIDENT  LIFE  AND  FIRE  SOCUETY. 

!f  fiE  OFt^IClAL  MANAGEft  OF  I'HE  BRITISH 
PROVIDENT  SOCIETY  t;.  THE  ANGLO- 

austrAlian  life  Assurance  soctETt. 


T 


Jamuiry  15, 
16y  17  &  IS. 


HE  plaintiffis  were  It  Life  and  Annuity  Assurance  Where  one 
Company,  ineorporated  under  the  [7  and  8  VicH;.  c^  110^  c^^j^  a., 
In  1853,  the  defendants  were  incorporated  uiider  the  ^f^^^^ 
same  act  as  A  Life.  Fire  and  Annully  Bocietr.    The  property, 
original  bill  in  this  case  was  filed  by  the  Angld^  AuStt»»  UabUities  to 
Company,  for  th^  spedflc  performadoe  of  an  agtee-  ^^^.^^,^~ 
eiitered  into  between  the  plaintiff  and  the  British  ^  ^"^°^  ^ 

^  A.  ahare- 

holdeni  being 
indenmifled, 
On  a  biO  by  A.  ibr  spedflc  perfonnnnce  bf  the  Hgreemeilt,  th^  Court  dMsreed  sach  indemnity^ 
and  the  other  company,  which  was  ordered  to  be  wound  up,  haying  by  its  official 
manager  filed  a  cross  bill,  alleging  fraud  and  misrepresentation,  and  tlult  such  agreement 
was  tdira  vire$f  the  second  company,  B.,  haying  haid  the  benefit  of  the  agreement,  was  held 
not  to  be  entitled  to  object  that  the  agreement  was  ultra  vires  and  improperly  entered 
into  hf  the  managfaig  body,  and  the  eroaa  bill  was  dismissed* 
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1868.  Provident  Life  and  Fire  Assurance  Society.     By  an 

anolo-  indenture  dated  the  Ist  June  1858^  made  between  and 

&rc?MplNY  ^^7  executed  by  John  Jones  and  Richard  Griffiths,  two 

^  «'•  of  the  directors  of  the  British  Provident  Society,  of  the 

British  ,  *       rk  n 

PaoYiDBNT    first  part,  and  Griffith  Taylor  and  Tobiah  Pepper,  two  of 

.     *  the  directors  of  the  Anglo- Australian  Company,  of  the 

Statement,  gecond  part,  to  which  the  common  seals  of  the  two 
companies  were  duly  affixed — after  reciting  the  incorpo- 
ration of  the  two  companies,  and  also  that,  in  pursuance 
respectively  of  the  powers  ^ven  to  the  proprietors  and 
policyholders  in  general  meeting  assembled,  under  the 
provisions  of  the  deeds  of  settiement  of  the  twQ  companies, 
*^  for  the  union  and  amalgamation  thereof  with  any  other 
assurance  society  or  assurance  company,*^  it  was  agreed  on 
Monday,  the  19th  April  then  instant,  by  and  between 
the  boards  of  directors  of  the  two  companies,  assisted  by 
a  committee  of  skareholders  and  policyholders  appointed 
at  a  meeting  of  the  Anglo- Australian  Company  on  the 
15th  February  tiien  last,  that,  subject  to  the  confirmation 
and  ratification  of  general  meetings  of  tiie  two  companies, 
^'  an  amalgamation  and  union  "  of  tiie  said  British  Provi- 
dent Society  and  Anglo- Australian  Company  should  be 
effected  as  and  from  the  19th  day  of  April  then  instant; 
also,  that  extraordinary  meetings  of  the  two  companies 
had  been  respectively  held  on  the  28th  April  then  last, 
and  on  the  7th  and  8th  May  then  instant,  whereat 
the  amalgamation  and  union  aforesaid  was  in  the  terms 
and  conditions  of  the  sidd  presents  duly  ratified  and 
confirmed — 

The  said  deed  then  witnessed  that,  in  furtherance  of  the 
resolutions  of  such  extraordinary  meetings  as  aforesaid, 
the  parties  thereto  of  the  first  and  second  parts,  and  each 
of  them  did  thereby  for  and  on  behalf  of  the  said  Brit- 
ish Provident  Society  and  Anglo- Australian  Company, 
mutually  covenant  and  agree  with  the  other  and  others 
of  them  that,  as  and  from  the  19th  of  April  then  instant. 
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the  said  Anglo-Australian  Company  and  the  buBiness        1869. 

connections,  agencies,  and  branches  thereof,  should  be      akglo- 

trsnsferred  to  and  united  and  amalgamated  with  the  said  ^eT'coKplii t 

British  Provident  Society  upon  the  following  terms: —  ^• 

First,  the  business  and  property,  effects,  liabilities  and    Peoyidxvt 

^Qgsgoments  of  the  Anglo- Australian  Company  as  fully        .^ 

set  out  and  particularised  in  the  schedules  thereunto    Statmiuni. 

annexed,  including  also  all  the  risks  and  engagements 

of  the  life  assurance  and  endowment  policies,  and  also 

the  policies  or  grants  of  annuities  issued  by  them,  and 

then  in  force  of  the  said  Anglo- Australian  Company, 

should  be  and  were  thereby  absolutely  transferred  to, 

and  were  and  should  be  undertaken  by^  the  sidd  British 

Provident  Society,  &c. ;  provided  always,  that  the  premiums 

or  contributions  for  the  renewal  of  the  said  policies,  &c.,if 

any,  thereafter  to  become  due  should  be  paid  and  payable 

only  to  the  said  British  Provident  Society.     Second, 

that  the  shareholders  in  the  British  Provident  Society 

and  Anglo- Australian  Company,  on  the  completion  of 

the  aforesaid  amalgamation  and  union  in  respect  of  the 

payments  on  their  shares  in  the  capital  of  the  British 

Provident  Society,  should  be  put  on  the  same  and  on 

equal  footing,  and  that  the  shareholders  respectively  of 

the  said  British  Provident  Society  and  Anglo- Australian 

Company  should  thereupon  respectively  make  up  their 

calls  in  payments  to  the  amount  of  27.  per  share.     Third, 

that  the  shareholders  of  the  Anglo- Australian  Company 

should  become  shareholders  in  the  British  Provident 

Society,  and  should  execute  the  deed  of  settlement  of 

the  said  company,  for  the  same  or  an  equivalent  number 

or  amount  of  shares  as  were  then  held  by  them  in  the 

Anglo- Australian    Company,    and  thereupon  the  calls 

already  paid  by  them  should  be  passed  to  their  credit : 

''  and  thereupon  the  stud  shareholders  should,  out  of  the 

funds  and  property  of  tiie  said  British  Provident  Society, 

be  absolutely  held  harmless  and  indemnified  against  all 

VOL.   III.  H  H 
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1682.        and  any  liabilities  in  respect  of  the  said  Anglo- Atutralian 

Anglo-       Company  by  reason  of  their  execution  of  the  deed  of 

ifec!*CoMpijrY  settlement."   Provided  always,  that  the  execution  of  the 

^'  deed  of  settiement  of  the  British  Provident  Society  by  the 

J>KITI8tt  •  «•  » 

Proyidbnt    shareholders  of  the  Anglo- Australian  Company  should  be 
*  completed  on  or  before  the  24th  of  June  then  next,  and 

8tatm$iii.  ^^^  ^^^  q£  ^^  shareholders  respectively  as  should  fell  to 
execute  as  aforesaid  should  be  precluded  firom  the  benefits 
of  such  union  and  amalgamation,  "  but  should  not,  by 
reason  of  the  neglect  or  failure  •  •  .  [In  the  deed,  as 
printed  in  the  bill,  certain  words  were  omitted,]  as  share* 
holders  from  his,  her,  or  their  present  liabilities  to  or  on 
account  of  the  said  Anglo**  Australian  Company."  Fourth, 
the  name  of  tiie  Anglo- Australian  Company  to  be  re*^ 
tained.  FifUi,  upon  tiie  execution  of  the  indenture,  all 
the  assets,  property,  and  effects  of  the  Anglo- Australian 
Company,  including  lease  of  chief  office,  should  be  abao* 
lutely  made  over,  transferred,  and  assigned  to  three  taruA* 
tees,  specially  appointed  by  the  board  of  directors  for 
and  on  behalf  of  the  British  Provident  Society.  •  •  « 
Tenth,  that  the  statement  of  the  business  accounts  and 
aflSdrs,  and  of  the  assets  and  liabilities  of  the  British 
Provident  Society  and  Anglo*- Australian  Company  res* 
pectively ,  should|  for  all  the  purposes  of  the  amalgamation 
and  union,  as  severally  shown  by  the  books  of  the  oom<» 
panics  then  kept  at  the  respective  offices,  be  taken  to  be 
truly  and  fiEurly  made,  and  no  error,  omission,  or  discre* 
pancy  whatever  which  might  be  thereafter  discovered 
should  prejudice  or  invalidate  the  union  and  amalgamation 
therein  agreed  to  be  effected  between  the  two  companies. 
The  deed  contains  tiuree  schedules.  Schedule  1  containing 
assets  and  liabilities  of  the  Anglo- Australian  Company  up 
to  19th  of  April,  1858 ;  schedule  2>  policies  and  annuities 
granted  by  the  same  company ;  schedule  3,  assets  and  liabi« 
lities  of  the  British  Provident  Sociely  up  to  same  day. 
By  a  second  indenture,  dated  the  28th  of  October^ 


GABB8  IN  OHAJfCEBT.  625 

1858>  reoiting  tiie  indentuire  cxf  the  Ist  of  June^  all  the       ^^ 
fixtures  and  effects  in  the  o£5ice  of  the  Anglo- Australian      amglo- 
Companj,  and  all  monies  arising  and  to  arise  from  the  ^J^^cra^NY 
ohief  office  premiums^  and  from  the  credit  and  half*oredit     ^  ^* 
premiums  due  to  the  company,  and  the  cash  deposited    PsoyiDBHt 

with  the  bankers  of  the  company,  and  all  the  right  and         

title  of  the  company  thereto,  and  also  the  residue  of  the  **«^«»^** 
lease  held  by  the  company  in  the  premises  No.  6y  Cannon 
Street  West,  and  all  the  instruments  and  policies  of  life 
assurance  effected  in  the  said  company,  and  all  other 
assets,  eflfects,  and  property  whatsoever  of  the  said  com- 
pany, were  assigned  to  John  Jones,  Bichard  Griffiths, 
and  James  Goad,  as  trustees  for  and  on  behalf  of  the 
British  Provident  Society. 

The  plaintaffib  performed  their  part  of  the  contract, 
bat,  certain  proceedings  having  been  instituted  against 
them,  they  filed  their  bill  on  the  11th  (amended  on  the 
85ih)  of  June,  1860,  alleging  that  immediately  after  the 
date  of  the  deed  of  the  1st  of  June,  1858,  the  defendants 
took  possession  of  the  whole  of  the  monies,  property,  and 
effects  of  the  Anglo- Australian  Company,  and  had  since 
received  premiums  then  due  on  policies  which  had  been 
granted  hj  the  company,  and  new  premiums  on  policies 
since  issued  by  the  society  through  the  agencies  and 
branches  of  the  company ;  that  the  defendants  neverthe- 
less had  not  paid,  discharged,  or  satisfied  the  debts,  lia- 
bilities, and  engagements  of  the  company,  which,  by  the 
terms  of  the  said  indenture,  they  were  bound  to  do ;  that 
several  suits  and  proceedings  at  law  and  equity  had  been 
since  instituted,  and  were  then  pending  against  the  com- 
pany for  debts  and  liabilities  which  ought  to  have  be  en  paid 
and  discharged  by  the  society,  tiie  defendants,  and  in  which 
they  ought  to  save  harmless  and  indemnify  the  plaintiffs ; 
that  the  society  were  defending  tiieir  suits  and  proceedings 
in  the  name  of  the  Anglo- Australian  Company ;  that  they 
had  also  commenced  and  instituted  actions,  suits,  and 

H  M  2 
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iMg*        odier  proceedings  in  which  they  had  used  the  name  of  the 

Anglo*      company ;  that  the  society  were  in  embarrassed  and  in- 

ft^^KPAVT  ^l^^^t  circumstances ;   that  they  had  piud  and  applied 

«•  the  monies,  properties,  and  effects  of  the  company  in  dis- 

Pboyidbnt   charge  of  the  debts  and  liabilities  of  the  sodety,  and 

*  ^_^     '  threatened  to  continue  to  receive  the  premiums  now  due 

Stat9ment.    and  payable  in  respect  of  the  policies  of  assurance  issued 

by  the  company,  without  dischai^ing  the  debts  and  lia* 

bilities  of  the  company;  and  finally,  that  the  defendants 

had  sold  and  disposed  of  the  whole  of  the  business  of  the 

plaintiffs*  company,  chiefly  to  the  British  Nation  Life 

Assurance  Association,  and  partiy  to  the  National  Assu- 

ranee  Investment  Association. 

The  bill  prayed  that  the  defendants  might  be  compelled 
specifically  to  perform  their  contract  made  with  the  plain- 
tiffi,  contained  in  the  indenture  of  the  1st  of  June,  1858, 
and  to  pay  and  discharge  the  debts,  liabilities,  and  engage- 
ments of  the  plaintiffs  mentioned  and  expressed  in  the 
said  indenture,  and  to  save  harmless  and  indenmify  the 
said  Anglo*- Australian  Company  and  shareholders  thereof 
from  and  against  the  said  debts  and  liabilities ;  and  if  the 
Court  should  not  think  fit  to  decree  specific  performance, 
then  that  an  account  might  be  directed  of  the  assets  of 
which  they  had  possessed  themselves  under  or  by  virtue  of 
the  said  deed,  including  the  goodwill  of  the  plaintiffe*  bu8i"» 
ness,  which  had  been  sold  and  disposed  of  by  them.  The 
bill  further  prayed  for  an  account,  a  receiver,  and  an 
injunction. 

On  the  30th  of  January,  1860,  the  defendants  put  in 
their  answer,  whereby  they  allied,  first,  that  the  plaintiiBi 
had  no  authority  under  their  deed  of  settiement  to  enter 
into  such  a  contract.  Secondly,  that  the  defendants  were 
induced  to  enter  into  the  contract  by  fraud  and  misrepre- 
sentation. Thirdly,  that  the  defendants  had  no  power 
to  enter  into  such  a  contract,  and  lastiy,  that,  supposing 
the  contract  to  be  binding,  the  true  construction  of  it  waa 
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that  the  defendants  thereby  agreed  to  indemnify  such  1808. 

only  of  the  shareholders  of  the  pkintiffs'  company  as  akolo- 

should  come  in  and  execute  the  deed.    They  admitted  ^^J^JIhy 

the  transfer  by  deed  of  the  8th  of  March,  1859,  of  their  ^  ^' 

.  .  .  .  BaxTigH 

business  to  the  British  Nation  Life  Assurance  Company.    Peoyidxht 

On  the  20th  of  February,  1861,  the  plaintiffi  served  *«-^»"* 
notice  of  motion  for  a  decree ;  but  before  the  cause  came     Stai§msnt. 
on  for  hearing,  Yice-Chancellor  Kindersley  made  an  order 
to  wind  up  the  defendants'  company,  the  British  Provi- 
dent Society.     On  the  10th  of  May  W.  Turquand  was 
appointed  official  manager. 

In  June,  1861,  the  official  manager,  by  leave  of  Vice- 
Chancellor  Kindersley,  filed  a  cross  bill,  alleging  the 
same  case  as  in  the  answer,  and  praying  for  a  declaration 
tiiat  the  execution  by  the  British  Provident  Society  of 
the  deed  of  the  Ist  of  June,  1858,  was  invalid,  and  was 
obtained  by  fraud  and  misrepresentation  on  the  part  of 
the  Anglo- Australian  Company,  and  that  the  same  was 
void,  and  that  the  same,  and  also  the  indenture  of  the 
28th  of  October,  1858,  might  be  delivered  up  to  be  can** 
celled ;  and  for  other  consequential  relief. 
'    The  plaintiflFs  in  the  cross  suit  alleged  that  the  Anglo- 
Australian  Company  had  no  authority  to  enter  into  the 
contract.     By  the  17th  section  of  the  plaintiffs'  deed  of 
settlement,  dated  the  9th  of  September,  1853,  it  was  pro- 
vided that  a  majority  of  two-thirds  in  value  of  the  share- 
holders present  (either  personally  or  by  proxy),  and  of 
two-tiiirds  in  value  of  the  policy-holders  present  per- 
sonally at  any  extraordinary  meeting,  might  make  bye- 
laws  and  regulations,  which  should  be  binding  and  con- 
clusive on  the  company,  provided  the  same  should  have 
been  previously  recommended  for  adaption  by  the  directors, 
and  provided  also  that  the  same  should  be  confirmed  by  a 
subsequent  extraordinary  meeting.     The  deed  of  settle- 
ment of  the  Anglo- Australian  Company  contained  no 
provision  enabling  them  to  amalgamate  with  or  assign 
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^1^69^       their  buBmese  to  any  other  aeaurance  oompany ;  but  at  an 

Anglo-      extraordinary  general  meeting  held  on  the  15th  of  Feb- 

kc.  CoicFANT  ruary,  1858j  a  resolution  was  made  to  the  effect  that  the 

British      ^^^^  clause  of  the  deed  above  should  be  altered  by  the 

Protidbht]  insertion  of  the  following  clause  "  [and  also  to  resolve 

— -         upon  the  purchase  of  the  business  of  any  other  company^ 

or  upon  the  taking  over  of  any  other  company  either 

by  way  of  amalgamation  or  otherwiaej  or  upon  the 

^e  of  its  own  busines^  or  upon  the  amalgamation  of  tho 

company  with  any  other  company],''  and  to  apply  for  an 

Act  of  Parliament.      The  defendants  alleged  that  they 

bad  searched  the  minute-book  of  the  plaintiff'  company^ 

and  had  thereby  discovered  that  no  resolution  was  ever 

previously  passed  by  the  board  of  directors  recommending 

the  altered  clause  No«  17  for  adoption*     They  insisted 

that  such  previous  recommendation  was  a  necessary  con« 

dition  to  the  validity  of  the  resolution* 

At  a  meeting  of  the  plaintiffs'  company^  held  on  the 
31st  of  March,  1858,  a  report  was  read  and  adopted, 
setting  forth  an  account  of  liabilities  and  assets,  showing 
liabilities  to  the  amount  of  19,5672^  12s.  2dL,and  a  deficit 
of  assets  to  the  amount  of  11,7392.  IBs.  5d.  The  defen- 
dants alleged  that  this  state  of  plainti£&'  aflSdra  was  not  dis- 
closed or  made  known  to  them,  and  that  in  lieu  of  a  proper 
disclosure  it  was  fraudulently  represented  by  the  plaintiffs 
that  their  concern  was  in  a  flourishing  state,  and  that  ip 
the  schedule  to  the  indenture  of  the  1st  of  June,  1858, 
the  plainti&  professed  to  show  a  balance  in  their  &vour 
of  50237.  198.  IQd. 

Among  oth^r  grounds  of  defence  it  was  alleged  that 
William  Webster,  the  owner  of  500  shares  and  about 
fifty  other  shareholders  in  the  plaintiffs'  oompany,  had 
never  come  in  under  the  amalgamation  deed ;  the  number  of 
shares  held  by  shareholders  who  did  come  in  was  1278  only; 
and  of  those  held  by  shareholders  who  did  not,  was  4712« 

Defendants  further  alleged  that^  in  the  schedule  to 
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the  deed  of  the  Ist  of  June,   1858,  no  mention  was        1809. 
niade  of  the  claim  of  one  John  Woodhams  against  the      akolo- 
plainti£&(a),  or  of  the  chum  of  the  executrix  of  one  Hemy  f^^c^^V^ 
Horn,  deceased.    They  also  alleged  gross  mistaked  and  ^' 

OYer-statements  with  regard  to  the  amounts  of  the  various  Protisbht 
items  mentioned  in  the  list  of  assets  as  stated  in  the  ^oc^y* 
schedule,  and  other  misrepresentations,  statemt^i. 

The  defendants  further  alleged  that  they  had  not  power 
to  enter  into  the  agreement.  By  clause  151  of  their, 
the  defendants',  deed  of  settlement,  dated  the  llth  of 
Decemher,  1850,  it  was  provided  ^^  that  an  extraordinary 
board  of  directors,  specially  called  for  that  purpose,  may 
oome  to  a  resolution  either  to  sell  or  transfer  the  business 
of  the  society  to  any  other  society  or  societies,  company 
or  companies  of  a  mmilar  nature,  or  to  purchase  or  accept 
a  transfer  from  such  other  society  or  societies,  company 
or  companies  as  last  aforesaid  of  their  respective  busi- 
nesses, and  upon  such  terms,  conditions,  stipulations,  and 
agreements  as  the  said  board  shall  think  fit ;  and  if  such 
resolution  shall  be  adopted  and  confirmed  by  a  majority 
of  at  least  three-fourths  of  the  proprietors  and  members 
present^  either  personally  or  by  proxy,  to  be  given  in  such 
manner  as  is  hereinbefore  in  that  behalf  mentioned,  at  an 
extraordinary  meeting,  specially  called  for  that  purpose, 
but  not  otherwise,  such  sale  or  transfer,  as  the  case  may 
be,  shall  be  effected  and  take  place.  The  defendants 
alleged  that  the  attempt  of  the  British  Provident  Society 
to  amalgamate  was  wholly  unauthorised  by  the  deed, 
except  so  fiur  (if  at  all)  as  it  was  authorized  by  the  said 
clause. 

On  these  grounds  the  plaintiffs  in  the  cross  suit  sub- 
mitted that  the  agreement  was  invalid.  By  their  answers 
to  the  cross-bill  the  Anglo- Australian  Company  said  that 
their  original  deed  contained  sufficient  provisions  enabling 

(a)  See  antif  p.  238. 
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1868.  them  to  amalgamate ;  that  no  shareholder  in  their  com- 

Anolo-  pany  had  attempted  to  impeach  the  validity  of  the  amal- 

kc*CoiiPAHT  ganaation;  and  that  the  defendants  were  estopped  from 

V-  impeaching  the  same  by  the  deeds  of  the  Ist  of  June^ 

Proyidbnt  1858^  and  the  28th  of  October,  1858.     They  further  sub- 

«:c.  SociBTY.  jjjJ^ij^  ^Jj^^  ^^  ^  meeting  of  the  board  of  directors  held 

Stattment.  ^^  the  29th  of  January,  1858,  an  alteration  of  the  17A 
clause  was  recommended,  and  it  was  resolved  that  notices 
of  a  meeting  to  consider  such  proposed  alterations  should 
be  given ;  that  the  only  acting  directors  were  present  at 
the  meeting  of  the  15th  of  February,  1858,  at  which  the 
alteration  was  unanimously  agreed  to.  They  submitted 
that  the  alteration  was,  in  fact,  previously  recommended 
for  adoption  by  the  directors. 

With  reference  to  the  alleged  fraud  and  misrepresen- 
tation, they  said  that  the  account  stated  in  the  report 
adopted  on  the  3 Ist  of  March,  1858,  was  an  account  as 
between  the  directors  and  the  company,  and  not  a  state- 
ment  of  liabilities  and  assets  as  the  same  would  affect  a 
person  undertaking  the  same.  For  example,  an  item, 
'^  received  for  shares  5864/.,"  although  properly  inserted 
under  the  head  **  liabilities  **  in  an  account  such  as  that 
contained  in  the  report,  would  not  be  taken  into  account 
in  a  statement  of  liabilities  to  be  undertaken  as  aforesaid ; 
and  so  of  other  items.  They  said  that  at  all  events  the  re- 
port containing  the  account  was  known  to  John  Sheridan, 
the  managing  director  of  the  defendants'  company  long 
before  the  execution  of  the  deed  of  amalgamation.  They 
denied  misrepresentation  and  suppression. 

With  regard  to  the  case  of  Woodhams,  they  allied 
that  he  was  merely  the  mortgagee  of  one  Lacy,  whose 
debt  was  included  among  the  liabilities,  and  that,  as  to  the 
case  of  Horn,  that  was  a  claim  known  to  be  invalid. 

It  appeared  from  the  evidence  that  several  proceedings 
had  been  instituted  against  the  Anglo- Australian  Company 
for  claims  which  the  plaintifis  contended  ought  to  have  been 
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diacliBrged  bj  the  British  Provident  Society.    A  gen-        laes. 
tleman   named  Webster  had   recovered  judgment  for      jlholo- 
1904i  3s.  9i,  which  was  still  unsatisfied.    One  Tobiah  ^^^J^MjiJlT 
Pepper  had  also  brought  an  action,  in  which  he  had  re*  «• 

covered  ISOOi!,  and  for  which  a  verdict  had  been  entered    paotxdxxt 
up.    The  Phoenix  Life  Assurance  Company  had  com-  *^  8oci«tt. 
menced  an  action  to  recover  600i  on  a  policy.    Messrs.     StaUmmL 
B.  B.  Beddome  and  J.  B.  Beddome  had  commenced  an 
action  to  recover  21/.  18t.  lOd.  in  respect  of  bills  of  costs. 
One  Joseph  Bednutn  had  commenced  an  action  for  3002^ 
on  a  policy.    There  were  also  the  suits  of  Woodhams  and 
Horn's  executrix.     A  suit  by  one  Pocock  in  respect  of 
twenty-nine  annuities,  for  which  the  Anglo- Australian 
had  represented  themselves  in  the  first  schedule  as  ^'  liable 
only  on  the  condition  of  fulfilment  of  certain  agreements 
entered  into  by  the  United  Eangdom  Mutual  Annuity 
Sodety  ;^  and  another  by  Harrison,  the  cestui  que  trust  of 
Joseph  Bedman  aforesaid. 

Mr.  Matins  and  Mr.  Shebbeare,  for  the  plaintiffs  in  the     Argmimi. 
original  bill,  opened  the  case,  but  on  the  evidence  being 
read  his  Honour  called  on  the  counsel  fi>r  the  defendants, 

Mr.  Bacon  and  Mr.  Karslake,  for  the  British  Provi- 
ient  Society. 

This  was  not  a  case  of  sale  and  transfer  but  one  of 
unalgamation,  in  which  the  two  companies  had  been 
Uended,  and  the  shareholders  in  the  Anglo- Australian 
Company,  or  at  least  those  who  had  executed  the  deed, 
hd  become  shareholders  in  the  defendants'  company. 
Ihe  question  therefore  was  really  a  question  of  contribu- 
tion, which  ought  to  be  settled  under  the  order  to  wind 
uf  the  British  Provident  Society.  [The  Vicb-Chan- 
CILLOB :  The  shareholders  are  not  identical.]  If  so,  what 
wft  the  position  of  these  shareholders  who  were  still 
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}^\       shaifehold^B  in  the  Anglo- Anstralian  Company  ?    Those 

AKtfLo-      Bhareholdeft  who  had  executed  might  olaim,  possibly^  an 

i^y^HF^ Nt  uiclemnity  out  of  the  blended  funds,  but  those  who  had 

_^  ^*  not  executed  had  dearly  no  risht  to  deal  with  the  funds 

BttlTISH  ^  T%        •  . 

PsoTiDBiTT    of  the  British  Provident  Society.     The  prayer  ought  to 

' *  ask  merely  that  such  of  the  shareholders  as  had  gone  in 

Arffimmt     ^j^^  executed  might  be  indemnified. 

Secondly,  the  agreement  was  uUra  vires  by  both  oom« 
paniei^,  and  could  not  be  maintained.  The  transfer  was 
the  act  of  the  directors,  not  of  the  companies,  and  was  not 
binding;  but  by  the  deed  of  settlement  the  directors, 
before  concluding  such  arrangement,  were  bound  to  have 
proposed  it  to  the  shareholders  to  be  ratified  at  a  meeting 
of  shareholders  duly  appointed.  In  the  case  of  the  Boyal 
Bank  of  Australia,  (a)  where  loss  had  been  sustained  by 
the  misrepresentation  of  the  directors,  the  Court  held  it 
must  fall  on  them  and  the  company. 

In  the  case  of  Winch  v.  7%e  Birkenhead,  Lanceishire, 
and  Cheshire  Junction  Railway  Company  (i),  where  one 
company  granted  a  lease  for  99  years  to  another  without 
the  authority  of  Parliament,  the  Court  held  that  it  was  a 
contract  savouring  of  ill^ality ,  the  performance  of  which 
this  Court  would  restrain.  In  Salomons  v.  Laing  (c)  the 
Court  held  that  a  railway  company  was  bound  to  apply 
its  funds  strictly  in  conformity  with  its  Act,  and  the  same 
principle  applied  to  all  public  companies. 

This  was  really  a  bill  for  specific  performance  of  the 
agreement,  but  it  was  a  fatal  objection  to  such  a  suit  that 
the  plaintiffs  had  been  guilty  of  misrepresentation :  Cad* 
man  v.  Homer  (d).  Cox  v.  Middleton  (e). 

On  the  whole  it  was  submitted  that  the  original  bil 
ought  to  be  dismissed  with  costs,  and  a  decree  made  ra 
the  cross-bill  that  the  deed  ought  to  be  cancelled. 

(#)  2  Be  G.  M.  &  G.  683.  (<0  18  Yes.  10. 

lb)  6  Be  G.  Jt  Sm.  662.  (e)  2  Brew.  209. 

(0  12  Beav.  339. 
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ThB  yxC£*CHANC£LLOB : —  Airoiol 

This  transactioii  was  not  an  amalgamation^  as  has  been  ^e.  CoMVAitv 
oontendedi  it  was  a  transfer  of  all  the  property  and      ^  ^'  ^ 
eflbcts  of  one  company  to  the  other.     The  original  bill    Peotidbhy 
was  filed  by  the  Anglo- Australian  Company  to  obtain        .... 
from  this  Court  a  deoree  which  should  give  them  the     •'"4w*<«^ 
benefit  of  that  dause  in  the  deed  of  June»  1858^  by 
which  the  defendants,  the  British  Provident  Sodety^ 
undertook  to  indemnify  the  shareholders  of  the  plaintifib' 
company  against  all  demands  that  might  be  made  against 
the  plainti&'  company  subsequently  to  the  transactions 
carried  out  by  the  deed  of  June,  1858.     The  most  pro- 
minent  ground  of  defence  is,  that  the  deed  which  contains 
the  clause  of  indemnily  was  obtained  by  fraud  and  mis-* 
representation.    That  seems  to  mo  the  most  important 
question  in  the  cauae.    It  ii^so  important  a  question  that 

the  Yioe-Ohancellor  Kindorpley  was  induced  to  give  leave 
to  the  defendapts  to  the  original  bill  to  file  a  cro6s->bill  to 
Imivq  t^e  doed  set  aaid<^  up^n  the  ground  of  fraud  and  mis- 
ffipre^ntation.  That  cross-bill  prays  relief  upon  no  other 
gfO)ind%  It,  prays,  no  relief  upon  the  ground  of  infor* 
maUty  In  the  execution  of  the  deed,  of  want  of  authority, 
(NT  wMt  of  capacity  in  the  parties  to  bind  themselves;  it 
aeatw  l^lief  upon  the  single  and  simple  ground  of  fraud 
9Qd  misrepresentation,  on  which  Vice-Chancellor  Kin- 
dersley  gave  leave  to  file  a  bill  to  set  aside  the  deed. 
Xhe  evidence  upon  both  sides  has  been  gone  through, 
and  the  case  alleged  by  the  British  Provident  Society  of 
fraud  and  misrepresentation  seems  to  be  wholly  un- 
founded; and  unquestionably,  if  the  fitcts  had  been 
jGEurly  presented  to  Vice-Chancellor  Kindersley,  he 
never  would  have  given  leave  to  file  such  a  bilL  It 
must  be  dismissed  with  costs.  The  effect  of  that  will 
be,  that  those  who  are  contributories  to  the  winding-up 
before  Yice-Cbancellor  Kindersley  will  have  to  bear  iha 
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18G8.  costs  of  this  suit^  which  has  been  instituted  without  any 

AvoLo-  reasonable  ground.     There  remains  only  the  question  as 

to?^«lKT  *o  *l»«  infomaUty  of  the  deed,  or  rather  oe  to  the  alleged 

V*  incapacity  of  the  two  companies  to  make  any  valid  ar- 

Proyisbkt  rangement  such  as  is  purported  to  be  made  by  the  two 
kc  80CIBTT.  ^^^^  ^f  j^^^  ^^  October. 

Judgment,  The  common  seal  of  the  company  is  aflixed  to  both 
deeds.  To  the  second  deed,  which  recites  the  first,  and 
is  consequential  upon  it,  both  companies,  the  defendants' 
Company  and  the  plaintiffs',  are  made  parties  in  the 
chatacter  of  companies — of  corporations.  Even  if  there 
had  been,  what  I  cannot  see  upon  the  evidence,  any 
want  of  authority  or  neglect  of  duty  on  the  part  of  Mr. 
Sheridan  and  the  others  who,  on  behalf  of  the  British 
Provident  Society,  made  the  necessary  inquiry  before 
they  sanctioned  the  agreement  carried  into  effect  by  these 
deeds — ^if  there  had  been  any  evidence  of  any  failure  or 
neglect  of  duty  upon  their  part,  after  what  has  taken 
place  it  is  impossible  that  it  can  form  a  ground  of  de- 
fence to  this  suit  The  company,  yuit  company,  have 
adopted  both  deeds,  and  the  defendants*  company,  the 
British  Provident  Society,  as  a  company,  have  had 
transferred  to  them,  and  have  had  all  the  benefit  that 
they  can  have  of  all  the  property  and  effects  and  bunness 
which  was  transferred  to  them  by  these  deeds.  There- 
fore that  ground  of  defence  on  the  part  of  the  Britiah 
Provident  Society  seems  to  faiL 

It  is  said,  however,  that,  even  if  the  deed  should  not  be 
set  aside  for  misrepresentation,  and  even  if  the  deeds  should 
be  considered  valid  deeds,  yet  that  the  conduct  of  the 
plaintiffs'  company  has  been  such  that  this  Court  ought  to 
refuse  its  assbtance  in  the  way  which  is  asked  by  the  prayer 
of  the  bill,  and  ought  to  leave  the  plaintiffs'  company  to 
such  remedy,  if  any«  as  they  may  have  at  law.  But 
there  is  no  evidence  of  any  conduct  on  the  part  of 
the  plaintiffs'  companyj^  or  of  any  of  those  who  repre* 
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eented  them,  which  would  justify  the  Court  in  say- 
ing that  they  are  not  entitled,  so  far  as  they  can  have  it, 
to  the  full  benefit  of  all  the  stipulations  on  both  these 
deeds.  It  is  dear  that  the  defendants'  company  have  had 
the  benefit  of  it,  and,  haying  had  the  benefit,  I  think  they 
are  bound  by  the  obligations  in  the  deed;  and  in  par- 
ticular I  think  they  are  bound  by  that  obligation  to  in- 
demnify the  shareholders  of  the  plaintiffs^  company  in 
respect  of  which  relief  is  sought  in  this  suit 

The  decree,  therefore,  must  declare  that  the  defen- 
dants, the  British  Provident  Society,  are,  according 
to  the  terms  of  the  indenture  of  the  1st  June,  1858^ 
in  the  pleadings  mentioned,  out  of  the  funds  and  pro- 
perty of  the  said  British  Provident  Society  absolutely 
to  hold  harmless  and  indemnify  the  shareholders  of  the 
plaintiflb'  company  against  all  liabilities  in  respect  of 
the  said  plaintiffs'  company,  by  reason  of  the  execution 
by  such  shareholders,  by  themselves  or  their  lawful  at- 
torneys, of  the  deed  of  settiement  of  the  said  plaintiffs' 
company ;  and  decree  the  same  accordingly.  The  cross- 
bill must  be  dismissed  witii  costs  to  be  taxed  and  paid 
out  of  the  assets  of  the  said  British  Provident  Society ; 
tax  plaintiffs'  costs  of  the  original  bill ;  and  order,  in  like 
manner,  the  payment  of  these  costs  out  of  the  assets  of 
the  said  British  Provident  Society ;  liberty  to  apply. 
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Feb.  97  «•  28.  MARRIOTT  V.  EIBKHAM. 

In  ft  Milt  foi*  X  HIS  bill  was  filed  for  the  purpose  of  obtaming  the 

MiK  the  ma^  foreclosure  or  sale  of  certain  property  in  Cheshire.    By 

Md^^^Sto  ^  indenture  of  mortgage  dated  the  6th  day  of  April, 

of  themort-  1818,  one  John  Earkham  demised  the  property  in  qae»* 

gagor,  being        ,  m^     k^      ^f  *. 

also  tenant  for  tion  to  Peter  Snelson,  his  executorsj  administrators^  and 
mortga^  assigns,  for  the  term  of  1000  years,  sul^ect  to  a  proviao 
g^rty,  suffi-  fQf  redemption  on  payment  by  the  said  John  Kirkhaniy 
■enutheper-   his  heirs,  ezecutors,  or  administrators,  of  the  sum  of 

Bona  interested   nnm      -xi.  •   x         ^  * 

Inxwnainder.    ^OOL  With  mterest 

At  the  time  when  the  bill  in  this  suit  was  filed  the 
said  term  of  1000  years  and  the  mortgage  debt  were 
vested  in  the  plaintiff  Annie  Maria,  the  wife  of  the 
plaintiff  Robert  Marriott* 

The  said  John  Eirkham  by  his  will  dated  the  7th  day 
of  Mayi  1850|  after  a  specific  devise  to  his  wife  the 
defendant  Sarah  Eirkham,  gave,  devised,  and  bequeathed 
his  leasehold  property,  and  all  the  residue  of  his  real 
estate,  to  his  said  wife  and  to  S.  ^.  B.  Bond,  their  heize, 
ezecutorsy  administrators,  and  assigns  respectively,  upon 
trust,  to  permit  his  said  wife  to  receive  the  rents  and 
profits  thereof  for  her  life,  and  after  her  death  he  directed 
his  trustees  to  sell  all  his  real  estate,  and  to  divide  the 
money  to  arise  firom  the  sale  thereof  into  three  equai 
portions,  and  to  pay  the  said  portions  respectively  to  the 
persons  therein  mentioned.  And  he  appointed  his  wife 
the  defendant  Sarah  Earkham  and  the  said  S.  H.  B.  Bond 
to  be  the  executors  of  his  said  will.  The  said  John 
irirTrlin.ni  died  on  the  16th  day  of  October,  1851,  and  his 
will  was  proved  by  both  the  said  executors  on  the  16th 
day  of  October,  1862. 

S.  H.  B.  Bond  died  on  the  16th  day  of  October,  1858. 
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The  bill  was  filed  on  the  15th  day  of  June,   1861,        I8e». 
against  Sarah  Kirkham,  the  surviving  trustee  and  execu-     Hakkzott 
trix  of  the  will,  as  sole  defendant  KiaxnAx. 

Mr.  Bardswell,  for  the  plaintiffs,  now  asked  for  a  sale 
of  the  property. 

Mr«  Befuhaw,  for  the  defendant,  objected  that  the 
persons  interested  in  remainder  under  the  will  of  John 
Kirkham  ought  to  be  parties  to  the  suit,  and  secondly, 
that  it  was  contrary  to  the  practice  of  the  Court  to  decree 
aa  immediate  eale> 

Mr.  BardMett,  in  reply^  referred  to  15  &  16  Vic.  c«  86> 
a.  4S5  rule  9,  and  cited  Goldsmid  v.  Siohehewer{a),  Han* 
man  v.  Bib!f{b),  S^fflken  v»  Daoit  (e). 

Tbb  Viob-ChakobIiLOB  was  of  opinion  that,  aa  the  Judgnmi. 
defendant  was  the  surviving  trustee  and  executrix  of 
John  Eirkham's  will,  and  also  tenant  for  life  of  the 
mortgaged  property,  the  persons  in  remainder  were  suffix 
oiently  represented.  He  therefore  decreed  an  imme* 
diateiale* 

See  also  Skk  v.  KUmm  {d),  fFUkim  v.  Re^^ei  (e)^ 
Orvpp^r  V.  Melhnk  (/). 


(a)  9  Hare,  App.  38. 

(»)  Ibid.  40. 

{$)  lay,  App.  Bl. 


(d)  3  Be  G.  M.  &  G.  119. 

[e)  24  L.  T.  Rep.  337. 
(/)  M  L.  J.Ch.  480. 
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March iz,i4.  DILBOW  V.  BONE. 

When,  in  a  Jl  HE  bill  in  this  case  was  filed  by  certain  eettmi  que 
emSSSg?^  '""^  under  a  yolontarj  deed,  for  the  purpose  of  ob- 
u^^ T^aV  ^^^°8 relief  against  a  defective  limitation  and  conyej- 
of  rMi  Mtate,   ance  to  the  trustees. 

to opentobT*  By  an  indenture  dated  the  30th  of  June,  1835,  and 
to  ta^^hi  "^®  between  Edmund  Bone  and  Mary  his  wife,  of  the 
txardM  of  a  one  part,  and  John  Fulleck  and  Bichard  Hearsey  of  the 
Smitakon  and  Other  part,  after  reciting  that,  by  an  indenture  or  deed  of 
^ra^oi^  covenant  dated  the  27th  of  November,  1811,  and  made 
triutoM,  thrfr  between  said  Edmund  Bone  and  Mary  his  wife,  of  the 

exeenton,  ad-  / 

ministraton,    one  part,  and  a  fine  mr  cognizance  Se  droit  come  ceo, 

omitting  the  &C.,  levied  in  pursuance  thereof,  the  messuages,  lands,  and 
ti^Co'urtheld  ^^^^tameuts  thereinafter  described  were  conveyed  and 
tiiat  the  real     assured  unto  William  Hosrsflesh  and  his  heirs  **  to  the 

estate  was  im*  ^ 

pressed  with     use  of  such  person  and  persons,   in  such    parts  and 
deduedUir    Proportions,  upon  such  trusts  and  for  such  estates  and 
Mr-at-iaw  of  interests,  and  chargeable  in  such  manner  and  subject  to  and 
trastee  for  the  under  such  uses,  ends,  intents,  and  purposes  as  they  the 
truit.  ^^       Bftid  Edmund  Bone  and  Mary  his  wife,  during  their  lives, 
by  any  deed  or  deeds,  instrument  or  instruments  in 
writing,  to  be  by  them  duly  signed,  sealed,  and  delivered 
in  the  presence  of  and  attested  by  two  or  more  credible 
persons,  should  direct,  limit,  or  appoint,  or  grant,  baigain, 
sell,  release,  or  convey  the  same,  or  any  part  or  parts 
thereof;  and  in  defiiult  of  and  until  such  direction,  limi- 
tation, or  appointment,  to  the  use  of  the  said  Edmund 
Bone  and  Mary  his  wife,  during  their  joint  natural  lives ; 
and,  after  the  decease  of  either  of  them,  then  to  the  only 
proper  use  and  behoof  of  the  survivor  of  them,  his  or 
her  heirs  and  assigns  for  ever ;"  and  also  reciting  certain 
deeds  of  mortgage  and  fiurther  charge,  and  of  assignmenty 
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appointment,  and  confirmation  of  mortgage ;  and  reciting 
that  there  was  issue  of  the  said  Edmund  Bone  and  Mary 
his  wife  seven  children,  viz.,  Ann  widow  of  John  Dilrow, 
William  Bone,  Harriet  Bone,  Benjamin  Bone,  Mary 
Bone  the  younger,  Jemima  wife  of  Edward  Jarlett,  and 
Edmund  Bone  the  younger ;  and  reciting  ^'  that  the  said 
Edmund  Bone  and  Mary  his  wife  were  desirous  of  exer^ 
cising  the  power  of  appointment  given  or  reserved  to  them 
by  the  said  thereinbefore  recited  indenture  and  fine  in 
manner  thereinafter  mentioned, — it  was  witnessed  that,  in 
exercise  and  execution  of  the  said  power  and  authority 
to  them  for  that  purpose  reserved  and  given  as  aforesaid," 
and  for  a  nominal  consideration,  '^  they  the  said  Edmund 
Bone  and  Mary  his  wife,  by  the  then  present  deed  or 
instrument  in  writing  by  them  respectively  signed,  sealed, 
and  delivered  in  the  presence  of  and  attested  by  the  two 
credible  persons  whose  names  were  indorsed  as  witnesses 
thereto,  did  direct,  limit,  and  appoint  that,  immediately 
from  and  after  the  decease  of  the  survivor  of  them,  the  said 
Edmund  Bone  and  Mary  his  wife,"  all  the  messuages,  lands, 
and  hereditaments  therein  particularly  described,  contain- 
ing  by  estimation  sixty-one  acres  in  the  parish  of  Liss,  in 
the  county  of  Southampton,  known  by  the  name  of  Bale's 
Farm,  with  the  rights,  members,  and  appointments  thereto 
belonging  (subject  nevertheless  to  the  mortgages  therein- 
before mentioned),  should  go,  remain,  and  be  ^'  unto  and 
to  the  use  of  the  said  John  FuUeck  and  Richard  Hearsey, 
their  executors,  administrators ,  and  assigns,^  upon  the  trusts 
thereinafter  declared.  "  And  it  was  thereby  further 
witnessed  that,  for  the  considerations  aforesaid,  they,  the 
said  Edmund  Bone  and  Mary  his  wife,  granted,  bar- 
gained, sold,  aliened,  released,  and  conveyed  all  that  their 
clear  right  and  equity  of  redemption  of  and  in  all  other 
their  estate  and  interest  therein,  subject  nevertheless  to 
the  said  mortgage  securities,  and  save  and  except  and 
without  prejudice  to  the  estate  of  their  joint  lives,  and 

VOL.    III.  N   N 


1803. 


8tat0mini* 


040 


1809. 


SUiUmmi. 
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the  estate  for  life  of  the  Burvivor  of  them}  and  eubject 
thereto  respectively^  unto  the  said  John  Fulleck  and 
Bichard  Hearsey,  their  executors,  administrators,  and 
assigns,^  upon  certain  trusts  which  were  then  declared 
to  be  for  sale  as  therein  mentioned^  and  to  divide  the 
balance  of  the  purchase-monies^  after  pajrment  and  satis- 
faction of  the  mortgage  debt  and  expenses  of  sale^  into 
seven  equal  parts,  and  to  pay  one  of  every  such  parts  or 
shares  to  or  for  the  benefit  of  each  of  the  seven  children 
of  Edmund  and  Mary  Bone  respectively;  as  to  mx  of 
such  shares,  to  them,  their  executors  and  administrators, 
absolutely;  and  as  to  one  of  such  shares,  in  trust  for 
Mary  Bone  for  life,  and  after  her  death  for  her  brothers 
and  sisters,  as  in  the  said  deed  mentioned.  The  deed 
also  contained  a  joint  power  of  revocation  to  Edmund 
Bone  and  Mary  his  wife. 

The  joint  power  was  never  in  fact  exercbed,  and  on 
the  5th  of  October,  1836,  Mary  Bone  died.  .TTilliam 
Bone,  the  eldest  son  of  Edmund  and  Mary  Bone,  died  on 
the  20th  of  November,  1850,  intestate,  and  no  adminis- 
tration of  his  estate  was  ever  taken  out.  On  the  30th  of 
May,  1855,  Bichard  Hearsey,  one  of  the  trustees,'  died, 
and  by  an  order  of  tiie  Court,  dated  the  14th  of  March, 
1856,  new  trustees  were  appointed  of  the  deed  of  the 
30th  of  June,  1835,  in  the  room  of  the  former  trustees, 
and  it  was  ordered  tiiat  the  lands  subject  to  the  trusts  of 
the  indenture  should  vest  in  the  new  trustees  *^  for  the 
estate  therein  of  the  trustees  named  in  tiie  said  inden- 
ture." John  Fulleck,  the  surviving  trustee  of  the  in- 
denture, died  on  the  19th  of  October,  1858.  Edmund 
Bone  the  elder  died  on  the  19th  of  Januaryi  1860. 

Shortiy  after  his  death  Henry  Lacy  and  William 
Feskett,  the  present  trustees,  proceeded  to  a  sale,  when, 
upon  investigation  of  the  titie,  it  was  found  that  (as  the 
bill  alleged)  '^by  mistake  or  inadvertence"  the  estate 
was  limited  after  the  death  of  the  survivor  of  the  two 
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settlors  to  the  trustees^  their ''  executors,  administrators, 
and  assigns"  only,  and  not  their  ''heirs/  so  that  the 
legal  estate  was  now  vested  in  the  infismt  defendant 
TViUiam  Bone,  as  heir  of  William  Bone  deceased,  the 
eldest  son  of  Edmund  Bone,  the  settlor. 

ThiB  biU  was  accordingly  filed  by  the  six  surviving 
children  of  Edmund  and  Mary  Bone,  against  the  infant 
heir  and  the  trustees,  prajring  that  the  infant  defendant, 
William  Bone,  might  be  declared  a  trustee  of  the  here- 
ditaments comprised  in  the  said  indenture  of  the  30th  of 
June,  1835,  for  the  benefit  of  the  parties  interested  under 
Ihe  said  indenture,  and  that  for  that  purpose  the  legal 
estate  now  vested  in  the  infiint  defendant  might  be  vested 
in  the  sidd  trustees  upon  the  trusts  of  the  indeiiture  of 
the  30th  of  June,  1835,  or  that,  if  necessary,  the  said 
indenture  might  be  i^tified. 

It  was  sworn  in  the  affidavit  of  tilie  solicitor  who 
prepared  the  deed  of  June^  1885,  that  the  intentioli  of 
fedmund  Bone  the  elder  and  Mary  his  wife  Wbs,  that  the 
fee  in  the  linds  therein  comprised  should  be  vested  in  the 
thiBtees  thereof,  fot  the  puirpose  of  effecting  a  bale  and 
dividing  the  proceeds  of  such  sale  as  above  mentioned ; 
and  that  his  instructions  were  to  prepare  tiie  necessary 
deed  to  effect  such  intention. 

Mr.  Malins  and  Mr.  Briggs^  for  the  plainti£^  opened 
the  case,  but  on  the  evidence  being  read  his  Honour 
called  on  the  counsel  for  the  infant  heir. 

Mr.  Hitchcock,  for  the  infimt  heir-at-law.^*The  deed 
was  very  accurately  drawn ;  the  omission,  twice  over,  of 
the  word  ''heirs"  in  the  ^ft  to  trustees  could  not  be 
attributed  to  ignorance ;  whilst  it  was  quite  consistent 
with  the  supposition  that  it  was  the  intention  of  the 
settiors  that  the  trustees  should,  if  necessary,  mortgage 
for  a  term  only,  and  not  in  fee.  Without  clear  words 
the  Court  would  not  exclude  the  heir-at-law. 

N  N  2 
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But,  even  assuming  that  it  might  have  been  the  inten- 
tion of  the  appointors  and  settlors  to  have  limited  an 
estate  in  fee  in  the  trustees,  yet,  inasmuch  as  the  appoint- 
ment and  conveyance  were  voluntary,  this  Court  would 
not  enforce  a  mere  voluntary  deed :  Dillon  v.  Coppin  (a), 
Ellison  V.  Ellison  (ft),  Pulvertoft  v.  Palvertoft  (c). 

In  Bridge  v.  Bridge  (d)  the  Master  of  the  Rolls  held 
a  voluntary  settlement  of  a  real  estate  ineffectual,  the 
legal  estate  not  having  passed  to  the  trustee. 

In  Weale  v.  Ollive  {e)  it  was  held  that  the  Court  will 
not  assist  a  volunteer  by  making  effectual  an  incomplete 
gift.  In  Dening  v.  Wcere  (/)  the  Court  refused  its 
assistance  to  compel  a  voluntary  settlement  to  be  exe- 
cuted. In  Woodford  v.  Chamley  {g)  the  same  doctrine  was 
laid  down.  In  Donaldson  v.  Donaldson  {h)  the  transfer 
of  stock  was  decreed  but  only  because  the  gift;  was  com- 
plete. In  Jefferys  v.  Jefferys  (t),  where  the  gift  as  to 
freehold  property  was  complete,  and  as  to  copyholds 
imperfect,  and  the  bill  sought  relief  as  to  both,  relief 
was  granted. as  to  the  freeholds,  but  as  to  the  copyholds 
the  bill  was  dismissed  with  costs.  \CrovLch  v.  Waller  (i) ; 
Dart's  V.  &  P.  676 ;  Davidson's  Prec.  Vol  3,  842, 
2nd  ed.,  were  cited.] 

[As  to  the  effect  of  filing  a  bill,  Martin  v.  Mitchell  (J) 
was  cited.] 


Mr,  Jervis  appeared  for  the  trustees. 

JudgnwnU      ThE   ViCE-ChaNCELLOR  : — 

The  instrument,  which  contains  a  clear  declaration  of 


(a)  4  M.  &  C,  647. 
\h)  CVefl.  656. 
(o)  18  Vee.  84. 
(d)  16  Beav.  315. 
\e)  17  Beav.  252. 
(/)  22  Beav.  184. 


(g)  28  Beav.  06. 
(A)  Kay,  711. 
(t)  Cr.  &  Ph.  138. 
Ik)  4  De  G.  &  J.  302. 
(0  2  J.  &  W.  425. 
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trust,  professes  to  operate  by  an  appointment  to  trustees 
in  exercise  of  a  power,  and  it  also  contains  clear  and 
distinct  words  of  conveyance  in  a  further  witnessing  part. 
It  is  impossible  to  say  that  by  the  operation  of  those 
words  of  conveyance  some  legal  estate  did  not  pass  from 
the  settlor.     Upon  the  intention  apparent  from  the  whole 
scope  of  the  deed  and  its  language  it  is  certain  that  the 
intention  was  to  give  an  absolute  legal  estate  to  the  two 
persons  who  are  named  as  trustees,  and  upon  whose  l^al 
estate  the  trust  is  grafted.     Lord  Eldon,  in  the  case  of 
EWson  V.  Ellism  (a),  says :  "  I  take  the  distinction  to  be, 
that  if  you  want  the  assistance  of  the  Court  to  constitute 
you  cestui  que  trugt^  and  the  instrument  is  voluntary,  you 
shall  not  have  that  assistance  for  the  purpose  of  consti- 
tuting you  eettui  que  trusty  as  upon  a  covenant  to  transfer 
stock,  &C. ;  if  it  rests  on  covenant,  and  is  purely  volun- 
tary, this  Court  will  not  execute  that  voluntary  covenant ; 
but  if  the  party  has  completely  transferred  stock,  &c., 
though  it  is  voluntary,  yet,  the  legal  comeyance  being 
effectually  made,  the  equitable  interest  will  be  enforced 
by  this  Court''    It  is  true  that  Lord  Eldon  says,  "has 
completely  transferred  or  completely  conveyed ;"  but 
I    cannot  understand  upon  what  principle    it  can  be 
said  thaty  if  there  was  a  transmutation  of   possession 
— ^there  being  a  determinate  estate  created  in  intelligible 
terms,  but  with  this  effect,  that  what  upon  the  whole 
scope  of  the  instrument  was  intended  to  vest  the  fee 
simple  in  the  trustees  conveyed  only  a  freehold  for  life — 
this  Court  should  decline  to  enforce  the  performance  of 
the  trust.     I  consider  it,  therefore,  my  duty  in  this  case 
to  give  the  relief  in  substance,  as  prayed  by  the  bilL     I 
do  not  think  it  necessary  to  go  at  length  into  the  autho« 
rities  that  have  been  cited,  because  there  were  two  cases 
before  me  not  long  ago :   Aireg  v.  Hall  (ft),  and  Vogle  v. 
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(a)  6  Yes  650, 662. 


(Jb)  3  Sm.  k  GiiT.  315. 
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Judgmtni* 


Hughes  (a)^  in  which  I  endeavoured  to  distinguish  8ome 
of  the  various  decisions  which  thave  been  made  on  the 
subject  of  voluntary  gifts*  The  declaration  wiU  be> 
that  the  heir  of  William  Bone  is  a  trustee,  and  there 
will  be  an  order  that  the  legal  estate  may  be  vested  in 
trustees  to  be  appointed  by  the  Court.  In  my  opinion 
a  trust  is  so  attached  to  the  property  in  this  case  that  the 
infimt  heir  of  the  setdor  holds  the  estate  witii  this  trust 
UMaehed  to  it  in  his  hands* 


(a)  2  B.  &  G.  18. 
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MANCHEE  «.  KAY.  j^^j  „. 


T 


HE  question  ndsed  in  this  case  was,  whether  a  legatee  A  legtcy 

was  entitled  to  a  legacy  of  1/.  or  100/.  under  these  cir-  •<  £i.o.o/'' 

cumatoces.  -^^^ 

The  testator,  by  his  will,  made  the  following  dis-  ^^'^^Js?**^? 

•^  °  fbr  lOOl  each, 

position : —  the  dots  be- 

tween the 
flgvres  being 

''  The  last  will  and  testament  of  John  Manchee,  of  for  the  pnr- 
10,  Cliff  Terrace,  Margate,  this  is  to  say  after  all  my  uJJJi^on— 
debts  an  funeral  expenses  are  settled  an  paid  I  bequeath  ^^  *^  » 
to  my  wife  Ann  Manchee  the  sum  of  £1  Is.  Od.  weekly  10(M. 
for  her  sole  an  separate  use  untill  her  death  an  while  she 
lives  angle  and  chace  an  at  her  death  all  my  property  of 
whatever  description  to  be  sold  and  the  proceeds  to  be 
divided  as  follows : — 


To  my  sister  Susan  Kay  the  sum  of  one  £100. 
To  my  brother  Peter  Manchee  £1.0.0. 

To  my  idster  Mary  Spiller  £100. 

To  Mrs.  Susan  Smith  £50. 

To  Mr.  Manchee  sister  Hannah  Epps         £50. 

'^  And  the  remainder  to  be  equally  divided  amoang  all 
my  nephews  and  nieces  all  shares  alike.  My  wife  Mary 
Ann  Manchee  executrix,  my  nephew  John  Kay  executor, 
my  nephew  John  Manchee  executor.    December,  1854." 

The  second  legacy,  which  was  given  to  Peter  Manchee, 
was  placed  between  the  two  legacies  of  100/.,  but  the 
figure  '^  1 "  was  placed  out  of  the  line,  and  rather  to  the 
left.     The  two  dots  between  the  figures  were  smeared  as 


546 


CASES  IN  CHANCERY. 


1862. 


Statement, 


if  it  had  been  attempted  to  obliterate  them.  The  dots 
appeared  to  have  been  added  to  the  figures  subsequently. 

The  chief  clerk  certified  as  follows : — 

"  As  to  the  said  legacy  of  100/,  it  appears  from  the 
original  will  that  it  was  given  in  figures  representing 
100/.  with  spaces  between  them  sufiicient  for  and  having 
dots  or  marks  to  indicate  the  sum  of  £1.0.0,  but  which 
figures  and  dots  are  smeared,  but  not  so  as  to  effect  any 
alteration  sufiicient  to  show  that  the  testator  intended 
the  bequest  to  be  for  100/.  instead  of  £1.0.0,  and  unless 
upon  inspection  of  the  said  will  and  the  evidence  annexed 
the  Court  should  be  of  a  contrary  opinion." 


'Arffumeni* 


Mr.  Martindale  appeared  for  the  plaintiff  and  sub- 
mitted the  question  to  the  Court 


Mr.  Bevir  and  Mr.  E,   G.  White  appeared  for  other 
parties. 


JudgmenU 


The  Vice-chancellor  said  he  thought  it  was  rea- 
sonably clear  the  testator  intended  to  give  a  legacy  of 
100/.  to  his  brother  Peter  Manchee. 

Declaration  accordingly. 
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WARD  V.  HIPWELL.  ifa^Aii&w. 

JL  HIS  bill  was  filed  bj  J.   Ward^  J.    Spencer^  and      The  trust 
W.  Wright  the  elder,  three  of  the  trustees,  and  Samuel  Baptut  chapel 
J.  Wheeler,  the  minister,  of  a  "  Peculiar  "  Baptist  chapel  g^'^^eS*' 
at    Shambrook,  and   George  Sturges  the  younger,  on  ahouid  allow 
behalf  of  themselves  and  all  other  the  members  of  the  occupy  a  houae 
Baptist  church  and  congregation  at  Shambrook,  against  tj^pro-  ^ 
the  three  other  trustees,  and  one  W.  Islip.      The  bill  P«"^)  >  ^^^  ^^ 

*  ^  caae  he  did  not 

prayed,  first,  that   S.  J.  Wheeler,  the  duly-appointed  occupy  h 
minister,  might  be  declared  entitled  to  the  occupation  of  trustees  to 
the  sud  house.     Secondly,  that  the  defendant  Islip  might  ^^^  j^  ^ 
be  decreed  to  deliver  up  possession  of  the  said  house,  and  r^nts  to  pay 

t  !•      1  1        /•    n  t  off  the  inort*> 

that  an  agreement  of   the   15th  of  September,   1860,  gage.   The 
might  be  cancelled;  and  that  the  defendant  W.  Islip  Without oflfer- 
might  be  ordered  to  pay  an  occupation  rent  for  such  log  |t  to  the 

house.  the  house 

The  bill  stated  that  in  1719  a  considerable  number  of  pe^nfor 
the  inhabitants  of    Shambrook,   who  belonfi^ed  to  the  ^««ii«ged 

.  ,       purpose  of 

'*  Peculiar"  Baptist  denomination  of   Protestant    Dis-  applying  the 
senters.  formed  themselves  into  a  congregation  for  the  a  mortgage: 
purpose  of  Divine  worship  according  to  the  tenets  of  cSurt  wt 
that  denomination.     That  in  1839  the  chapel  in  which  the  lease  aside, 

,  and  ordered 

the  said  congregation  now  worship  was  conveyed  tQ^posspssionto 
trustees,  now  represented  by  the  present  plaintiffs  and  miSHur. 
defendants,  upon  trust  for  the  benefit  of  the  said  society    fV^^^^^^ 

of  Peculiar  Baptists.  a  Dissenting 

On  the  24th  of  November,  1843,  a  deed  of  the  same  right  to  deaT^ 
date,  and  made  between  W.  HipweU  of  the  first  part,  Jjjerty^""* 
and  J.  Ward,  T.  Collier,  W.  L.  Wykes,  W.  Dickens,  otherwise  than 

according  to 

W.  Wright  the  elder,  J.  Spencer,  and  George  Pratt,  of  the  true  con- 
the  second  part,  which  reciting  that  the  parties  of  the  the  deed  of 
second  part  being  trustees  of  the  Baptist  meeting-house  ^""^* 
and  other  hereditaments  at  Shambrook,  were  desirous  of 
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1862.  proyiding  a  suitaible  dwelling-house  for  the  residence  of 
the  minister  or  preacher  for  the  time  being  of  the  said 
meeting-house ;  that  they  had  contracted  with  Mr.  Hip- 
well  for  the  purchase  of  the  piece  of  land  for  8L,  and  had 
taken  possession  of  the  same,  and  were  then  building 
thereon  a  dwelling-house  as  a  reudence  for  the  said 
minister,  and  that  the  cost  of  such  purchase  and  erection 
was  defrayed  by  the  trustees  out  of  certain  funds  placed 
at  their  disposaL  The  deed  then  witnessed  that  Mr. 
Hipwell  appointed  the  said  piece  of  ground  '^  to  the  use 
and  behoof  of  them  the  said  James  Ward,  Thomas 
Collier,  W.  L.  Wykes,  William  Dickens,  William 
Wright  the  elder,  Joseph  Spencer,  and  George  Pratt, 
their  heirs  and  assigns,  upon  trust  that  they  the  said 
parties  thereto  of  the  second  part,  together  with  the  said 
WiUiam  Hipwell,  or  other  the  trustees  or  trustee  for  the 
time  being  of  those  presents,  did  and  should  permit  and 
suffer  the  then  present  minister  or  preacher,  and  every 
future  minister  or  preacher  for  the  time  being  of  the 
said  meeting-house  at  Shambrook  aforesaid,  duly  chosen 
and  appointed,  such  minister  or  preacher,  according  to 
the  regulations  and  stipulations  for  the  choice  and  ap- 
pointment of  a  minister  or  preacher  over  the  said  church 
and  congregation  usually  worshipping  at  the  said  meeting- 
house, to  have,  hold,  use,  occupy,  and  enjoy  the  said 
messuage,  tenement,  or  dwelling-house  and  premises, 
during  so  long  a  time,  and  in  such  manner  and  under 
such  regidations,  as  the  sfud  trustees,  or  majority  of  them, 
should  from  time  to  time  order  and  direct^ 

And  it  was  further  declared  and  agreed  that  ^  in  case 
the  same  should  not  be  occupied  and  tenanted  by  such 
minister  or  preacher  as  aforesaid,  it  should  be  lawful  for 
the  said  trustees,  or  the  trustees  or  trustee  for  the  time 
being  of  those  presents,  to  let  the  same  to  any  person  or 
persons,  in  such  manner  and  under  the  like  regulations 
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aa  aforesaid,  and  to  receive  and  take  the  rente,  issues, 
and  profits  thereof,  and  did  and  should  stand  possessed 
thereof,  upon  trust,  in  the  first  pkce,  to  pay  and  apply 
the  same  19  payment  and  discharge  of  all  costs  and 
chf^r^es  that  might  be  la¥rfuUy  expended  and  incurred 
in  the  due  execution  of  the  trust  thereby  reposed  in  them, 
and  after  such  payment  did  and  should  pay  and  apply  the 
residue,  if  any,  in  discharge  of  any  mortgage  or  mort- 
gages^ or  the  interest  thereof,  or  other  incumbrances,  if 
any,  upon  or  affecting  the  said  trust  premises,  made 
pursuant  to  the  power  thereinafter  contained  for  that 
purpose,"  and  upon  furtheir  trusts.  The  power  referred 
to  was  as  follows : — *^  And  it  is  hereby  also  fturther  agreed 
and  declared,  and  that  it  shall  be  lawful  for  the  said 
trustees,  or  the  trustees  or  trustee  for  the  time  being 
hereof,  if  it  shall  be  deemed  requisite  so  to  do,  to  raise 
such  sum  or  sums  of  money  as  may  be  required  by  way 
of  mortgage  upon  the  said  trust  premises,  or  any  part 
thereof,  and  likewise  to  convey  and  assure  the  same  fi>r 
that  purpose.^ 

The  third  paragraph  of  the  bill  stated  by  amendment 
that  the  purchase-money  and  cost  of  erecting  the  house 
was  provided  as  follows:  2002^  was  left  by  Mr.  John 
Talbot  towards  the  building,  and  in  1844  200/.  was  bor- 
rowed to.  complete  the  building.  This  last-mentioned 
sum  of  200i  was  paid  off  in  1846,  partly  by  100/.  col- 
lected by  voluntary  subscription  among  the  congregation, 
and  partiy  by  lOOL  which  was  borrowed  of  the  plamtiff 
James  Ward  on  a  note  of  hand,  signed  by  some  of  the 
trustees  and  members  of  the  congregation ;  at  the  same 
time  the  conveyance  of  the  land  by  the  said  Thomas 
Collier  was  handed,  to  the  plaintiff  James  Ward.  The 
house  was  not  finished  till  the  year  1847,  after  which  it 
was  occupied  by  Mr.  Williams,  the  then  minister,  until 
his  resignation  in  July,  1859.     The  house  was  occupied 
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for  one  month  by  a  Mr.  Evans,  who  was  probationary 
minister  to  the  congregation. 

The  plaintiffs  alleged  that  the  house  was  furnished  by 
the  congregation  on  the  express  condition  that  it  was 
to  be  used  for  the  residence  of  the  minister.  On  this 
point  there  was  a  conflict  in  the  evidence,  the  defendant 
alleging  that  before  Mr.  Williams  took  possession  the 
furniture  and  goods  were  (with  the  exception  of  a  sofa 
given  to  the  house  by  Mr.  Ward)  given  to  Mr.  Williams 
by  Mrs.  Hipwell,  Mrs.  Williamson,  and  other  ladies  of 
Shambrook  and  the  neighbourhood.  These  ladies  wrote 
to  Mr.  Williams,  offering  him  the  furniture  for  his  ac- 
ceptancC)  telling  him  the  house  was  comfortably  fiirnished 
for  him.  On  his  quitting  Shambrook  Mr.  Williams 
authorised  Mr.  Hipwell  to  sell  the  furniture  (except  the 
sofa),  which  he  did,  and  the  money  was  paid  to  Mr. 
Williams  for  his  own  benefit. 

On  the  4th  of  July,  1860,  at  a  meeting  consisting  of 
eleven  out  of  eighteen  members  which  constituted  the 
church,  Mr.  S.  J.  Wheeler  was  unanimously  elected 
pastor  of  the  said  church.  The  election  was  conmiuni- 
cated  to  Mr.  Wheeler,  who  afterwards  received  a  written 
request  from  about  200  of  the  congregation;  on  which 
he  accepted  the  offer.  After  this  election  several  appli- 
cations, personally  and  otherwise,  were  made  to  the 
defendants  Hipwell,  and  to  give  up  possession  of  the 
house  to  the  minister  S.  J.  Wheeler. 

On  the  27th  of  July,  1860,  the  defendant  Hipwell 
had  a  meeting  of  the  trustees,  of  which  he  had  previously 
given  notice,  in  which  it  was  resolved  that  the  house, 
which  had  remained  unoccupied^  should  be  let  to  the 
defendant  Islip,  for  his  sister,  who  immediately  took 
possession,  but  no  written  agreement  was  signed  until 
the  27th  of  September,  1860. 

About  the  18th  of  September,  I860,  Mr.  Ward  re- 
ceived the  following  letter : — 
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"  Shambrook^  near  Bedford, 

**  September  20th,  I860. 

*'  Mr.  James  Ward, 

''Dear  Sir, — I  think  it  best  to  inform  you  that  at  a 
meeting  of  the  trustees  of  the  house  lately  occupied  by 
the  Rev.  T.  Williams,  deceased,  held  on  the  27th  of  July 
last,  of  which  you  had  notice,  but  were  not  present,  it 
was  resolved  to  repair  the  fence,  &c.,  and  then  let  the 
premises  to  repay  the  debts  and  interest,  &c.,  and  acting 
under  the  advice  and  counsel  of  an  eminent  solicitor, 
according  to  a  copy  of  the  deed  you  hold,  we  have  re- 
paired and  let  the  place  to  Mr.  W.  Islip,  for  his  sister's 
residence,  for  the  sum  of  20iL  per  year.  An  account  of 
moneys  pud  and  received  will  be  kept  until  the  debts 
are  pud* 

*'  Yours  respectfully, 

**Wm.  Hipwell." 


1869. 


StatmMmi, 


The  bill  alleged  that  Mr.  W.  Islip  was  a  £surmer  hold- 
ing property  in  the  village,  where  he  had  resided  for 
many  years,  and  was  well  acquainted  with  the  £EUSt  that 
the  said  house  was  built  and  intended  only  for  the  occu- 
pation of  the  minister  of  the  said  chapel. 

On  the  27th  of  September,  1860,  a  public  meeting  of 
the  church  and  congregation  was  held  at  the  chapel  with 
reference  to  the  letting  of  the  house,  at  which  the  above 
letter  was  considered,  and  Mr.  Ward,  in  compliance  with 
the  request  of  the  meeting,  wrote  to  Mr.  llipwell  the 
following  letter : — 


€t 


Souldrop,  28th  September,  1860. 


"Sir,— The  old  Baptist  Church  at  Shambrook  has 
demanded  of  me  the  house  which,  according  to  the  deeds, 
is  the  residence  for  their  minister :  therefore  I  write  in 
order  that  you  may  deliver  up  the  key  on  or  before  the 
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Ist  of  October,  I860,  in  order  tliat  they  inay  take  pos- 
BessioB. 

"  Your  truly, 

"James  Wabd." 

Mr.  Wheeler  also  gave  formal  notice  to  Mr.  Islip  that 
the  house  was  for  the  residence  of  the  minister. 

On  the  31st  of  October,  1860,  the  plaintiffs  took 
forcible  possession  of  the  house,  but  on  the  same  night 
they  were  forcibly  ejected  by  the  defendant  Islip  and 
eight  or  ten  men  with  him. 

The  bill  alleged  that  the  house  had  been  mortgaged 
for  100/.  to  the  defendant  Ward,  who  had  not  applied 
nor  was  desirous  of  the  repayment  of  the  loan. 

The  three  trustees  who  had  let  the  house  were  William 
HipweU,  William  Lawton  Wykes,  and  William  Dickins, 
and  they  contended  that  the  minister  had  not  been  duly 
elected,  and  that  it  was  necessary  to  make  provision  for 
payment  oiF  of  the  mortgage. 

The  defendant  W.  Dickins  subsequently  stated  that 
he  had  never  consented  to  let  the  house  for  seven  years 
to  Mr.  Islip,  and  on  the  2d  of  January,  1861,  sent  Mr. 
HipweU  the  following  letter : — 


€t 


Shambrook,  2d  January,  1861. 


**  Dear  Sir, — I  have  now  had  an  opportunity  of  hear- 
ing the  trust  deed  of  the  minister's  house  of  Shambrook 
Chapel  read,  of  which  I  am  one  of  the  trustees,  and  I 
now  write  to  inform  you  that  I  have  altered  my  mind  as 
to  its  being  let  to  a  stranger,  and  wish  the  present  minis- 
ter of  the  chapel  (Mr.  Wheeler)  to  be  let  into  possession 
thereof  according  to  the  trusts  of  the  deed. 

"  Yours  truly, 

"  William  Dickins. 
«  Mr.  HipweU." 


CASEA  m  CHANGEBT. 

The  plaintifrs  solicitor  offered  on  behalf  of  the  plaintiffi 
and  the  churchy  to  pay  any  small  sums  expended  in 
repairs  by  the  trustees,  and  to  pay  Mr.  Islip  any  monies 
expended  by  him  on  the  place,  and  to  relieve  the  trustees 
from  the  mortgage.  The  defendants  haying  refused  to 
restore  the  house,  the  plaintifft  filed  this  bill,  praying  (as 
amended) — 

First,  that  S.  J.  Wheeler,  as  duly-appointed  ministerj 
might  be  declared  entitled  to  the  house. 

Secondly,  that  the  defendant,  W.  Islip,  might  be 
ordered  to  deliver  up  possession  of  the  house  so  let  to 
him  as  aforesaid,  and  the  agreement  of  the  13th  of  Seji- 
tember,  1860,  might  be  cancelled,  and  the  defendant 
Islip  ordered  to  pay  an  occupation  rent. 

Thirdly,  that  the  trusts  of  the  indenture  of  the  24th 
of  June,  1843,  might  be  administered  under  the  direction 
of  the  Court.  [Pending  the  suit  the  plaintiff  Wheeler 
died.  But  it  was  agreed  that  no  objection  should  be 
taken  on  that  ground  to  the  decision  of  the  question  in 
the  cause.] 

Mr.  Matins  and  Mr.  jP.  J.  Turnery  for  the  plaintiff, 
contended  that  there  was  a  clear  dedication  of  the  house 
to  the  use  of  the  minister,  and  that  without  his  consent, 
or,  at  all  events,  without  his  having  refused  to  occupy 
the  house,  the  trustees  had  no  power  to  depart  from  the 
dear  trusts  of  the  deed. 

The  plaintiffs  also  contended  on  the  merits  that  the 
defendants  had  been  guilty  of  improper  conduct :  Perry  v. 
Shipway{a)j  was  cited. 

Mr.  Craig  and  Mr.  Townsend,  for  the  defendants,  con- 
tended, first,  that  the  minister  had  not  been  properly 
elected,  and  if  so  the  trust  for  the  benefit  of  tiie  house 
had  not  arisen ;  and  on  this  point  they  cited  Rex  v.  Lang- 
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harn{a);  CortisY.  The  Kent  Waterworks  Company {b); 
Bex  V.  Whitaker{c), 

Secondly,  they  contended  that  the  resolution  to  let  the 
house  was  perfectly  valid ;  notice  had  been  duly  served 
on  all  the  trustees,  and  therefore  the  act  of  those  who 
attended  in  pursuance  of  such  notice  was  binding :  TTu 
Attorney- General  v.  Scott (d). 

Thirdly,  it  was  submitted  that  this  Court  would  not 
encourage  suits  like  this  of  little  importance :  The  Attar" 
ney-General  v.  Shearman{e). 


Judgment.       The  ViCE-ChANCELLOB  : — 

The  purchase-deed,  after  vesting  the  house,  which  was 
then  in  the  process  of  building,  in  the  trustees,  declared, 
as  a  primary  trust  and  a  primary  purpose,  that  the 
trustees  should  permit  the  minister  for  the  time  being  to 
reside  in  and  occupy  the  house.  There  is  a  declaration 
that,  in  case  the  minister  should  not  reside  in  the  house, 
there  should  be  power  to  the  trustees  to  let  it,  and  that 
the  rents  and  profits  should  then  be  applied  in  discharge 
of  a  mortgage,  and  for  other  purposes  therein  specified. 
The  primary  purpose,  therefore,  is  residence  and  occu- 
pancy of  the  house  by  the  minister,  for  the  benefit  of  the 
congregation.  The  congregation  enjoy  the  benefit  of 
these  trusts  by  having  the  service  of  a  minister,  who  is 
to  be  allowed  to  reside  in  the  house.  In  order,  there- 
fore, to  prevent  the  minister  from  making  a  profit  of  the 
house  by  underletting  it,  the  trustees,  in  case  the  minister 
does  not  reside  in  the  house,  are  authorised  to  let  it. 
The  plan  of  letting  the  house  seems  to  have  been  formed 
by  a  section  of  the  trastees  who  disapproved  of  the 
election  of  Mr.  Wheeler  as  minister.  Accordingly,  just 
seven  days  before  his  election  was  to  have  been  completed. 


(a)  4  Ad.  &  Ell.  538. 

(b)  7  B.  &  Cr.  314. 

(c)  9  B.  &  Cr.  648. 


{d)  1  Yes.  sen.,  414. 
(e)  2  Beav.,  104. 
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this  portion  of  the  trustees  let  the  house  to  the  defendant 
Islip  for  a  term  of  years. 

It  has  been  ai^ed  for  the  trustees  that,  according  to 
the  true  construction  of  the  deed,  they  were  justified  in 
letting  the  house  in  order  to  get  the  rents  and  pay  off  a 
mortgage.  But  it  is  very  clear  that  the  trusts  for  the 
benefit  of  the  minister  apply  just  as  much  to  the  equity 
of  redemption  of  the  property  as  to  the  property  itself, 
if  it  were  free  from  any  mortgage.  The  existence  of  a 
mortgage  on  the  property  is  clearly  an  event  contemplated 
by  the  deed,  and,  according  to  its  true  construction,  it  is 
impossible  to  say  that  the  existence  of  a  mortgage  was  a 
reason  why  the  trustees  should  deprive  the  minister  of 
the  power  of  residing  in  it.  Therefore,  it  seems  to  me 
immaterial  to  consider  whether  those  of  the  trustees  who 
let  the  house  are  a  majority.  The  majority  of  trustees 
have  no  right  to  bind  themselves  or  the  minority  to  any 
mode  of  administering  the  trusts  which  is  not  conformable 
jto  the  trusts  as  declared.  The  lease,  therefore,  must  be 
set  aside. 

As  to  the  costs  there  is  nothing  in  the  constitution  of 
the  suit,  or  in  the  death  of  Mr.  Wheeler,  to  make  the 
conduct  of  the  defendants  appear  in  so  favourable  a  light 
as  that  this  Court  should  say  they  were  acting  so  honestly 
upon  a  wrong  notion  as  that  other  persons  should  pay  for 
the  costs  of  setting  them  right.  Therefore,  the  defen- 
dants must  be  decreed  to  pay  the  costs  of  the  suit. 

If  the  plaintiffs  ask  for  possession,  the  question  is 
whether  a  minority  who  are  right  in  their  construction  of 
the  trust  should  not  have  possession  ? 

Ultimately,  plaintiff's  counsel  not  asking  for  possession 
to  be  given  to  the  plaintifis  exclusively,  possession  was 
ordered  to  be  given  to  the  trustees  generally,  with  liberty 
to  apply. 


1802. 
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^^^  iYl ABIANNE  GAYDON,  of  the  '*  Ghiffin,"  28,  HaM 
hepexecutow    Moon  Street,  Piccadilly,  by  her  will,  after  directing 

to  continue  ^  »         ^ 

the  business     payment  of  her  just  debts,  personal  and  testamentary 

of  apublic  J     •   •  _A  •  -/SI-  x  j 

bouse,  and  to  expenses,  and  giving  certain  specific  bequests,  gave  and 
Mnpioy  w.  as  |)equeathed  all  that  messuage  or  tenement  and  premises 
salary,  and  at  in  28,  Half  Moon  Street,  Piccadilly,  unto  Charles 
of^heTease^^  Botherham,  of  Mosbro  Hall,  Eckington,  Derby,  his 
&c,  &^*^to^  executors,  administrators,  and  assigns,  upon  trust,  that 
sold,  the  i^Q  i\^Q  BiQ  j  Q.  Botherham,  his  executors  and  administra- 

Court  refused 

to  accelerate     tors,  and  the  trustees  or  trustee  for  the  time  being  of 

instan<^^f  the  ^^  ^7  ^"^  ^  ^®  appointed  in  pursuance  of  the  power 
residuary         hereinafter  contained,  do  and  shall  as  soon  as  conveniently 

legatee,  a  sale  .  ^ 

not  being  may  be  after  my  decease  sell  and  dispose  of  all  my  said 
payment  of  estate  and  effects  (except  the  said  leasehold,  &c  &c., 
^®^^-  and  except  the  several  articles  and  things  hereinafter 

specially  given  and  bequeathed),  and  call  in  and  convert 
into  money  all  such  or  parts  of  my  estate  and  effects  ai 
shall  not  consist  of  money.  And  I  declare  it  to  be  my 
will  and  mind  that  the  said  C.  Botherham,  his  executors, 
and  administrators,  and  such  trustees  or  trustee  as  afore- 
said, do  and  shall  employ  Thomas  Wilde,  now  in  my  service^ 
to  carry  on  and  conduct  the  business  of  a  wine  and  spirit 
merchant  and  licensed  victualler  now  carried  on  by  me 
at  No.  28,  Half  Moon  Street  aforesaid,  until  the  expira- 
tion of  the  said  lease,  and  that  they  shall  allow  the  said 
Thomas  Wilde  out  of  the  said  profits  of  the  said 
business  such  salary  for  his  services  as  they  may  think 
reasonable.  And  I  also  direct  that  it  shall  be  lawftil  for 
the  said  Charles  Botherham,  his  executors  and  adminis- 
tratosr,  and  his  trustee  or  trustees  as  aforesaid,  to  retain 
out  of  the  said  profits,  not  only  the  ground  rent,  insu- 
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tioiice,  and  all  other  ooBtB,  eharges,  and  expeoa^  that  ims. 
he  or  they  may  incur  in  relation  to  the  said  premisee,  bauitsbbb 
and  in  carrying  on  ike  said  budnees,  but  also  a  reasonable 
compensation  for  his  and  their  txoilible  and  loss  of  time 
and  travelling  expenses.  And  after  the  expiration  of 
the  said  lease,  then  I  direct  that  the  said  Rotherham^  his 
his  executors  and  administrators,  and  such  trustee  and 
trustees  as  aforesaid,  do  and  shall  sell  and  dispose  of  the 
said  business  and  the  goodwiU  thereof,  and  the  stock  in 
trade,  and  the  fixtures  and  furniture  in  or  about  the 
premises,  by  public  auction  or  private  contract,  &c*  And 
I  direct  that  my  said  trustees  do  and  shall  after  payment 
of  debts,  personal  and  testamentary  expenses,  according 
to  the  direction  hereinbefore  contained,  as  early  as  coi^ 
venient  after  my  decease,  pay  the  several  legacies  herein- 
after given  and  bequeathed,  t.  e.,  Thomas  Wilde  the  sum 
of  60L  (then  followed  several  legacies).  And  as  to  all 
the  rest  and  residue  and  remainder  of  my  estate  and 
effects  of  what  nature  soever  I  give  and  bequeatii  the 
^ame  to  the  said  George  Henry  Saunders,  his  executors, 
administrators,  or  assigns,  to  and  for  his  and  their  own 
absolute  use  and  benefit,  and  I  hereby  declare  and  direct 
that  it  shall  be  lawful  for  the  said  Charles  Botherham, 
his  executors  or  administrators,  and  such  trustees  as 
aforesaid,  and  he  and  they  are  expressly  autiiiorized  to 
postpone  the  payment  of  any  pecuniary  legacies  herein- 
before given  and  bequeathed  till  after  the  expiration  of 
the  smd  lease  and  the  disposal  and  realisation  of  the  sidd 
business,  goodwill,  fixtures,  and  effects  belonging  to  the 
said  premises. 

On  an  administration  stunmons  beiiig  taken  out  by  the 
residuary  legatee  da  the  12th  November,  1861,  the  usual 
accounts  and  inquiries  were  directed,  and,  inter  alia  (7  ), ''  an 
inquiry  when  the  lease  of  No.  28,  Half  Moon  Street  re- 
ferred to  in  testatrix's  will  will  expire,  and  whether  it  is  fit 
and  proper  that  the  said  business  should  be  carried  on  by 
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defendant  as  directed  by  testatrix's  will,  or  that  the  good- 
will, stock  in  trade,  and  fixtures  and  fdrniture  of  the  said 
lease  should  be  sold  and  disposed  of.  The  chief  clerk 
by  his  certificate  dated  the  28th  of  February,  1862, 
certified  that  the  personal  estate  not  specially  bequeathed 
amounted  to  917/.  Is.  M.;  that  the  executor  had  paid  or 
was  entitled  to  be  allowed  790/.  16«.  lid,  leaving  a 
balance  of  126/.  4^.  5d.  due  from  him ;  that  the  debts 
amounted  to  227/.  lOa.  lOd. ;  that  the  legacies  amounted 
to  1335/." 

The  chief  clerk  as  to  inquiry  7  found  that  the  lease  of 
the  house  and  premises  No.  28,  Half  Moon  Street  afore- 
said referred  to  in  the  said  testatrix's  will  would  expire 
on  the  29th  day  of  September,  1861. 

'^  That  it  is  fii  and  proper  that  the  goodwill  of  the  said 
business,  the  stock  in  trade,  and  fixtures  and  furniture  on 
the  said  premises,  and  the  said  lease,  should  be  forthwith 
sold  if  the  Court  shall  be  of  opinion,  having  regard  to 
the  terms  of  the  will  of  the  said  testatrix,  the  state  of 
her  assets  as  herein  appears,  and  to  the  debts  remaining 
unpaid,  that  a  sale  thereof  can  be  now  made." 

''  If  the  Court  shall  be  of  opinion  that  such  sale  cannot 
now  be  made,  it  is  fit  and  proper  that  the  said  business 
should  be  carried  on  by  the  defendant  as  directed  by  the 
will  of  the  testatrix." 

The  siuid  lease  is  deposited  with  Messrs.  Beid  &  Co., 
of  Liquorpond  Street,  brewers,  to  secure  any  debt  owing 
to  them,  and  which  the  defendant  states  is  now  235iL  or 
thereabouts.  The  evidence  consisted  of  affidavits  from 
several  surveyors  to  the  effect  that  in  consequence  of 
the  International  Exhibition  the  goodwill  of  a  public 
house  in  that  vicinity  would  sell  much  more  favourably 
^^  than  if  postponed  until  the  expiration  of  the  lease." 


Argument        jj^j^.  Hardy,  for  the  residuary  legate,  contended  that 
the  property  ought  to  be  sold,  in  which  case  there  would 
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be  a  certainty  of  the  residuary  legatee  getting  something.        ^^^\ 

The  only  person  interested  in  carrying  on  the  business     sahndbbs 

was  Mr.  Wilde^  who  had  no  interest  in  anything  but  his  rothbrham. 

coQumssion  or  salary.     It  was  quite  clear  the  direction  in       . 

the  will  that  Mr.  Wilde  should  be  employed  was  no  trust 

which  this  Court  should  enforce:  Finden  y.  Stephens  {a). 

In   Shaw  v.  Lawless^b)^  on  somewhat  similar  words,  it 

was  held  that  the  words  amounted  to  a  trust ;    but  that 

case  was  reversed  by  the  House  of  Lords  (c).     It  was 

submitted,  therefore,  that  the  Court  would  not  jeopardize 

the  legacies  by  directing  the  business  to  be  carried  on 

where  the  residuary  legatee,  who  was  alone  interested  in 

the  estate  after  payment  of  the  legacies,  was  desirous  the 

property  should  be  sold. 

Mr.  Rasch  appeared  for  Mr.  Wilde,  and  for  the  execu- 
tor, and  submitted  that  the  Court  would  not  order  a  sale 
where  it  was  not  necessary  for  payment  of  the  debts. 

The  ViCB-ChANCELLOB  : —  judgment. 

The  principle  of  Shaw  v.  Lawless  and  Finden  y.  Stephens 
is  this,  that  a  devisee  is  not  to  be  excluded  from  the 
beneficial  enjoyment  of  the  property  clearly  devised  to 
him  by  a  mere  direction  to  employ  a  person  in  the 
management  of  it.    The  present  case  is  entirely  different. 

The  question  is  whether  a  certain  leasehold  public- 
house  is  to  be  sold.  The  testatrix  by  her  will  has 
created  a  trust  for  sale  of  the  property,  and  has  excepted 
this  leasehold  house.  In  plain  terms  she  has  said  it  shall 
not  be  sold ;  and  she  goes  on  to  direct  that  the  business, 
which  she  had  always  carried  on  in  this  public-house, 
should  be  continued  by  her  executors,  and  that  a  person 
of  the  name  of  Wilde  should  be  employed  to  manage  the 
business.     The  testatrix  directs  that  the  business  should 

(a)  2  Phillips,  142.  (e)  5  CI  .&  Fin.  129. 

(b)  Lloyd  y.  QouU^  Sugd.  Term,  154. 


560  CASES  IN  CHANCERY. 

186^       be  oontinued  until  the  expiration  of  the  lease,  which 
Bauhdbm    appears  to  be  about  fiye  years.   The  will  is  clear  upon  this 
BoTHMHAx.  P^^^ '  there  is  an  exception  of  the  public-house  from  the 
,  - —        trust  for  sale,  and  there  is  a  directiop  for  carrying  on 
the  business  for  the  benefit  of  the  estate — ^nay,  more^ 
there  is  a  direction  that  the  executor  at  his  discretion  nouky 
postpone  the  payment  of  the  legacies  until  after  the 
expiration  of  the  lease.    All  this  shows  that  the  testatrix 
desired  that  till  the  expiration  of  the  lease  the  business 
should  be  continued. — Stilly  if  the  rights  of  creditors 
required  that  the  house  should  be  sold,  of  course  sold  it 
must  he,  for  the  directions  in  the  will  could  not  be 
allowed  to  intervene  the  paramount  rights  of  the  cre- 
ditors. 

It  does  not  appear  necessary  that  the  lease  should 
be  sold  for  payment  of  debts*  On  behalf  of  the  residuary 
legatee  it  was  asked  what  was  to  become  of  the  profits, 
for  it  appears  to  be  a  profitable  business.  There  is  no 
doubt  what  the  testatrix  meant.  It  may  be  that  after 
payment  of  the  debts  the  profits  may  be  requi)^  to  pay 
the  legacies ;  but  if  not  required  for  that  purpose,  then 
of  course  the  profits  will  go  to  the  residuary  legatee  in 
the  shape  of  residue.  There  is  no  case  of  election*  There 
must  be  a  direction  to  carry  on  the  accounts  and  to  get 
in  the  other  personal  estate ;  and  that  the  business  shall 
be  carried  on  until  furtiier  order;  with  liberty  to  apply. 
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Y  an  indenture  of  mortinure  dated  the  9ih  day  of  P^  ^^^ 

^^  "^  "charge"  con- 

Majj  1831,  between  Joseph  Lane  of  Gxeenhiil^in  the  tainedinthe 
county  of  Stafford,  esquire  (deceased),  of  the  first  part   the3&4Wm. 
Edmund  Benett  of  Tonbridge  Wells,  Kent,  gentleman  J^JJ'^j^n. 
(deceased),  and  Ann  his  wife,  of  the  second  part,  and  neetion  with 

*^  the  40th  Bee- 

Thomas  Lane,  of  London,  gentleman  (deceased),  and  tion,  includes 

Walter  Sprott,  of  Tunbridge  Wells  aforesaid,  gentle-  5^^;. 

man  (also  deceased),  of  the  third  part,  after  reciting  that  ^V^if^^.* . 

by  an  indenture  of  the  10th  of  July,  1812,  between  the  y.XM(6),con- 

said  Edmund  Bennett  of  the  first  part,  Ann  Bennetts     An  acknow- 

the  wife  of  the  said  Edmund  Bennett,  by  her  then  name  JjJ'^^^ee^^ 

of  Ann  Lane,  spinster,  of  the  second  part,  and  Thomas  of  a  mortgagor 

fifteen  Tears 

Lane  and  Walter  Sprott  of  the  third  part,  in  considera-  after  the  date 
tion  of  a  then  intended  marriage    between    Edmund  ^ui\j^. 
Bennett  and  Ann  Lane,  all  the  right  and  interest  of  cient  to  entitle 

~^  the  mortgagee 

Ann  Lane  in  one-seventh  part  of  the  moneys  secured  on  as  against  a 
mortgages  of  estates  in  Surrey  and  Sussex,  and  in  stocks  ^^  ^^ 
(meaning  the  produce  of  the  estates  of  the  feither  and  f^^^^^. 
mother  of  the  said  Ann  Bennett  in  right  of  Ann  Lane  cerstorecoyer 
the  mother),  were  assigned  to  Thomas  Lane  and  Walter  interest  for 
Sprott  upon  the  trusts  therein  mentioned;   and  after  |^^    ^ 
redling  that  the  said  marriage  between  the  said  Edmund 
Bennett  and  Ann  Lane  the  daughter,  was  afterwarda 
duly  solemnized,  and  that  the  said  Joseph  Lane  had 
proposed  to  Thomas  Lane  and  Walter  Sprott,  as  such 
trustees  as  aforesaid,  to.  secure  to  them  the  sum  of 
1281/.   12s.  3d.,  being  part  of   the  said  trust  premises 
derived  firom  the  said  Ann  Lane  the  elder,  by  way  of 
mortgage  upon  the  estate,  mines,  and  premises  therein- 

(a)  0  Sim.  S70.  {b)  2  Hare,  326. 
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after  described,  and  also  by  his  bond  as  thereinafter 
mentioned, — It  was  witnessed  that  in  consideration  of 
the  said  sum  of  1281/.  I2s,  Sd.,  so  to  be  accounted  for  as 
aforesaid,  and  also  of  Ss.  paid  to  the  said  Joseph  Lane  by 
Thomas  Lane  and  Walter  Sprott,  he,  Joseph  Lane, 
with  the  consent  and  approbation  of  Edmund  Bennett 
and  Ann  his  wife,  did  bargain,  sell,  and  demise  unto 
Thomas  Lane  and  Walter  Sprott,  their  executors,  ad- 
ministrators, and  assigns,  all  those  two  several  closes, 
pieces,  or  parcels  of  land  situate,  lying,  and  being  near 
the  end  of  Manor  Lane,  situate  at  Stowheath,  in  the 
parish  of  Wolverhampton,  in  the  county  of  Stafford, 
to  hold  the  said  hereditaments  and  premises  unto  the 
said  Thomas  Lane  and  Walter  Sprott,  their  executors, 
administrators,  and  assigns,  for  1000  years,  without  im- 
peachment of  waste.  Subject,  nevertheless,  to  the 
proviso  for  redemption  thereinafter  contained  at  the  yearly 
rent  of  a  peppercorn ;  and  in  the  said  recited  indenture 
was  contained  a  proviso  for  cesser  of  the  said  term  on 
payment  by  the  said  Joseph  Lane  unto  said  Thomas 
.  Lane  and  Walter  Sprott  (as  such  trustee  as  aforesaid) 
their  executors,  administrators,  and  assigns,  of  the  said 
sum  of  1281/.  I2s.  3c/.,  on  the  9th  of  May,  1838,  and  in 
the  meantime  half-yearly  on  the  9th  of  November  and 
9th  of  May  in  each  year,  interest  for  the  same  sum  at 
the  rate  of  5/.  for  100/.  by  the  year.  And  in  the  said 
recited  indenture  was  contained  a  covenant  by  the  said 
Joseph  Lane,  for  himself,  his  heirs,  executors,  and  admi- 
nistrators, for  payment  unto  the  said  Thomas  Lane  and 
Walter  Sprott,  their  executors,  administrators,  and  as- 
signs,  of  the  said  sum  of  1281/..  I2s.  3(2.  and  interest  as 
therein  mentioned;  but  the  said  indenture  does  not 
contain  any  power  of  sale  as  by  the  said  indenture  when 
produced  will  appear. 

On  the  same  day  the  said  Joseph  Lane  ei^ecuted  a 
bond  to  the  said  Thomas  Lane  and  Walter  Sprott  for 
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further  securing  the  payment  to  them  of  the  said  sum  of 
1281/.  ]2s,  3d.  and  interest.  Joseph  Lane  duly  made 
and  published  his  will  dated  the  18th  day  of  June^  1831^ 
and  thereby  gave  and  devised  to  his  nephew  and  heir  at 
law^  the  said  Thomas  Lane  (since  deceased),  his  heirs 
and  assigns  (among  other  hereditaments),  all  his  freehold 
land  and  hereditaments,  with  the  appurtenances,  situate 
and  being  at  Stowheath,  in  the  parish  of  Wolverhampton, 
comprised  in  the  mortgage  of  the  9th  of  May,  1831. 
The  testator  thereby  appointed  Thomas  Lane  and  his 
son,  the  defendant  Farindon  Lane,  executors  of  his 
said  will. 

Joseph  Lane  died  on  the  25th  of  August,  1831, 
without  having  revoked  or  altered  his  will,  which  was 
proved  by  the  executors  on  the  29th  of  September,  1831. 
Edmund  Bennett  died  on  or  about  the  5th  day  of  Janu- 
ary, 1844.  Walter  Sprott  died  on  or  about  the  3rd  day 
of  May,  1844. 

By  an  indenture  dated  the  23rd  of  February,  1846,  and 
executed  between  Ann  Bennett  of  the  first  part,  the  said 
Thomas  Lane  (since  deceased)  of  the  second  part,  Thomas 
Fuller  Walker  of  the  third  part,  and  Sydney  Alleyne  of 
the  fourth  part,  in  pursuance  of  a  power  therein  mentioned; 
she  the  said  Ann  Bennett  appointed  Sydney  Alleyne  to 
be  a  trustee  in  the  place  of  the  said  Walter  Sprott 
deceased  of  the  said  settlement,  and  the  trust  property 
was  assigned  and  conveyed  to  the  new  trustee  on  the 
same  trusts. 

By  an  indenture  dated  the  29th  day  of  September, 
1847,  between  Thomas  Lane  (deceased)  of  the  first  part, 
the  said  Thomas  Lane  and  Sydney  Alleyne  of  the 
second  part,  James  Foster,  George  Jones,  and  John 
Barker  therein  described  of  the  third  part,  and  John 
Jones  also  therein  described  of  the  fourth  part,  in  con- 
sideration of  the  sum  of  £250  paid  to  Thomas  Lane  and 
Sydney  Alleyne,  all  that  piece  of  land  containing  one 

VOL.   III.  P   P 


563 

1S68. 
Soldi  NO 

V. 

Lanb. 


564 


GASES  IN  CHANCERY. 


1802. 


BOLDTRO 
V, 

Lanb. 
Statement 


acre,  one  rood,  and  four  perches  or  thereabouts ;  comprised 
in  the  said  indenture  of  the  9th  day  of  May,  1831,  were 
conyeyed  and  assured  unto  and  to  the  use  of  the  said 
John  Jones  in  fee  simple  in  possession,  in  trust  neverthe- 
less for  the  said  James  Foster,  George  Jones,  and  John 
Barker,  their  heirs  and  assigns  for  ever,  freed  and 
discharged  from  the  said  debt  of  1281 Z.  I2s,  3d,  and  all 
interest  due  and  to  accrue  due  in  respect  thereof,  and  the 
said  term  of  1000  years  was  also  thereby  surrendered 
and  merged  in  the  said  hereditaments  as  to  so  much 
thereof  as  related  to  the  said  hereditaments  thereby 
conveyed. 

By  an  indenture  dated  the  1st  day  of  May,  1848,  and 
made  between  Thomas  Lane  deceased  of  the  first  part, 
the  defendant  Maria  Lane  of  the  second  part^  the 
defendants  John  Elworthy  CutcUife  and  Elizabeth  his 
wife  of  the  third  part,  and  Beverend  Anthony  Boulton 
and  Harriet  his  wife  of  the  fourth  part,  and  the  said 
Anthony  Boulton  and  the  said  defendant  John  Elworthy 
Cutcliffe  of  the  fifth  part,  after  reciting  (among  other 
things)  the  said  indenture  of  mortgage  of  the  9th  day  of 
May,  1831,  and  the  said  indenture  of  the  29th  September, 
1847,  for  the  considerations  therein  mentioned,  Thomas 
Lane  thereby  granted,  sold,  and  released  unto  Anthony 
Boulton  and  John  Elworthy  Cutcliffe,  their  heirs  and 
assigns,  all  those  two  closes  pieces  or  parcels  of  land 
hereinbefore  described,  and  comprised  in^the  said  indenture 
of  the  9th  day  of  May,  1831,  and  not  comprised  in  the 
said  indenture  of  the  29th  day  of  September,  1847,  to 
hold  the  same  unto  Anthony  Boulton  and  John  Elworthy 
Cutcliffe,  their  heirs  and  assigns  for  ever,  upon  the  trusts 
thereafter  contained.  Upon  trust  that  they  and  the 
survivor  of  them  or  the  heirs  or  assigns  of  such  survivor 
should  at  any  time  thereafter,  and  from  time  to  time,  but 
on  the  direction  of  the  sud  Thomas  Lane  during  his 
life,  demise  or  let  the  sidd  hereditaments,  or  any  part 
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thereof^  for  any  term  of  years  with  or  without  premiuma 
or  yearly  rent  or  otherwise  as  they  or  he  should  think  fit^ 
and  either  before  or  after  granting  such  lease  or  leases,  and 
subject  thereto  if  granted,  absolutely  sell  and  dispose  of 
the  said  closes  pieces  or  parcels  of  land  hereditaments  and 
premises  thereby  released,  or  otherwise  assured,  or 
iJitended  so  to  be,  with  their  rights,  &c«,  either  by  public 
auction  or  private  contract,  and  in  one  or  more  lots,  or  as  to 
them  or  him  should  seem  reasonable,  with  liberty  to  buy 
in  the  same  at  any  such  sale,  &c.  &c.,  and  for  effectuat- 
ing such  sale  or  sales  should  enter  into  make  and  execute 
all  such  contracts,  agreements,  acts,  deeds,  conveyances, 
and  assurances,  as  to  the  said  Anthony  Boulton  and 
John  Elworthy  Cutcliffe,  or  the  survivor  of  them  or  the 
heirs  or  assigns  of  such  survivor,  should  seem  necessary 
and  proper.  And  it  was  thereby  agreed  and  declared  by 
and  between  the  said  parties  thereto,  that  all  sales,  con- 
tracts, agreements,  acts,  deeds,  conveyances,  and  assu- 
rances which  should  be  entered  into  made  and  executed  in 
pursuance  of  the  said  indenture  now  in  recital,  should  be 
had  entered  into  made  and  executed  at  the  discretion 
and  of  the  proper  authority  of  the  said  defendants 
Anthony  Boulton  and  John  Elworthy  Cutcliffe  or  the 
survivor  of  them,  or  the  heirs  or  assigns  of  such  survivor, 
and  that  the  receipt  or  receipts  of  the  said  defendants 
Anthony  Boulton  and  John  Elworthy  Cutcliffe  or  the 
survivor  of  them,  or  the  heirs  or  assigns  of  such  survivor, 
should  effectually  discharge  the  person  or  persons  paying 
the  same  from  being  answerable  for  the  misapplication  or 
non-application  of  the  purchase-monies.  And  it  was 
thereby  declared,  that  the  said  Anthony  Boulton  and  John 
Elworthy  Cutcliffe  and  the  survivor  of  them,  and  the 
heirs  and  assigns  of  such  survivor,  should  stand  and  be 
possessed  of  the  monies  arising  from  such  sale  or  sales, 
and  of  the  rents  and  profits  of  the  said  hereditaments  in 
the  meantime,  upon  trust  in  the  first  place  to  reimburse 
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themselveB     respectively^   all   expenses   attending   the 
execution  of  the  trusts  thereby  reposed  in  them^  and 
then  to  pay  interest  after  the  rate  of  6Z.  for  every  lOOi 
by  the  year  on  the  sum  of  8272.  Ss.  lid.  so  due  to  the 
said  defendant  Maria  Lane  as  therein  mentioned^  and  on 
the  sum  of  718/.  7s.  9d.  so  in  like  manner  due  to  the 
trustees  of  the  said  defendant  Elizabeth  Cutcliffe,  by  half- 
yearly  pajrments  on  the  days  therein  mentioned.     And 
after  payment  of  such  interest^  as  aforesaid^  to  pay  to  the 
said  Maria  Lane  or  her  assigns  and  also  to  the  trustees 
for  the  time  being  of  the  marriage  settlement  of  the  said 
defendant  Elizabeth  Cutcliffe  with  William  Dick  deceased 
so  that  they  might  invest  the  same  in  the  Bank  of 
England  or  otherwise^  as  the  trusts  of  the  said  settlement 
might  require   the   said  sums  of   827/.    Ss.    lid   and 
718/,  7s.  dd.  so  respectively  due  to  the  said  parties^  as 
therein  mentioned  until  the  whole  should  be  ftilly  paid^ 
yet  in  making  payment  of   such  principle  or  interest 
they  should  pay  to  the  said  parties  and  each  should 
receive  only  in  proportion  to  the  debt  or  interest  as 
aforesaid  due  to  them  respectively  and  so  always  firom 
time  to  time  without  preference  or  priority    in   any 
manner  howsoever.     And  upon  ftirther  trust  to  pay  to 
the  said  Anthony  Boulton  the  sum  of  461/.  being  the 
sum  of  300/.  therein  mentioned  and  interest  thereon  at  the 
rate  therein  mentioned^  and  to  pay  out  of  the  surplus  (if 
any)  unto  the  said  defendant  Maria  Lane  and  Anthony 
Boulton  and  their  respective  assigns  the  sums  of  2200/. 
and   1500/.  advanced    by  them  respectively  as  therein 
mentioned  unto  the  said  Thomas  Lane  for  the  purposes 
of  the  estate  of  the  said  Joseph  Lane^  such  two  last 
mentioned    payments   to    be   also  made   rateably    and 
without  preference  or  priority.     And  in  the  said  indenture 
was  contained  a    release  to    Thomas  Lane    his    heirs 
executors  and  adminstrators  and  also  of  the  estate  and 
efiects  of  the  said  Joseph  Lane  deceased  of  all  actions 
suits  claims  and  demands  which  the  said  parties  thereto 
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of  the  second  third  and  fourth  parts,  or  any  or  either  of 
them,  had  against  the  said  Thomas  Lane,  his  heirs  eze- 
cators  or  administrators  estate  or  effects  or  the  estate  or 
effects  of  the  said  Joseph  Lane  deceased  for  or  bj  reason 
of  the  said  several  sums  of  827/.  B$.  lid.,  71SL  Is.  9d.,  4617. 
22007i,  and  1500/.,  and  interest  on  the  same  sums 
respectiyely  or  any  part  thereof  as  by  the  said  indenture 
when  produced  will  appear. 

By  an  indenture,  dated  the  8th  day  of  September, 
1852,  between  the  said  Anthony  Boulton  and  the  said 
defendant  John  Elworthy  Cutcliffe  of  the  first  part,  the 
said  Thomas  Lane  and  Sydney  Alleyne  of  the  second 
part,  the  said  Thomas  Lane  of  the  third  part,  and  the 
Oxford,  Worcester,  and  Wolverhampton  Railway  Com- 
pany on  the  fourth  part,  one  acre  three  roods  and  six  and 
three  quarter  perches,  part  of  the  land  composed  in  the 
mortgage  of  the  9th  of  May,  1851,  were  sold  to  the 
Oxford .  and  Worcester  Railway  for  6272,  6s,  ;W.,  for  the 
residue  of  the  tenure,  to  the  intent  that  the  tenure  might 
be  merged  in  the  freehold. 

By  an  indenture,  dated  the  Uth  day  of  November, 
1856,  and  made  between  the  said  Thomas  Lane  of  the 
first  part,  the  said  Thomas  Lane  and  Sydney  Alleyne 
of  the  second  part,  and  the  plaintiff  John  Parker 
Bolding  of  the  third  part,  after  reciting  the  facts  here- 
inbefore stated,  and  that  the  proceeds  of  the  said  two 
sales  were  paid  to  the  said  Thomas  Lane  and  Sydney 
Alleyne,  as  they  did  thereby  admit,  that  the  principal 
money  due  on  the  security  of  the  said  indenture  of  the 
9th  day  of  May,  1831,  had  been  thereby  reduced,  and  there 
then  remained  due  on  account  of  such  principal  money 
the  sum  of  4042.  7s. ;  and  there  was  also  due  on  such 
security  the  sum  of  302/.  I6s.  lOd.  for  arrears  of  interest^ 
as  the  said  Thomas  Lane  did  thereby  admit;  and  also 
reciting  that  the  said  plaintiff,  John  Parker  Bolding,  had 
agreed  with  the  said  Thomas  Lane  and  Sydney  Alleyne 
for  the  purchase  of  the  said  mortgage  security  of  the  9th  day 


1S6S. 


StaUmient. 


568 


GASES  IN  CHANCERY. 


1862. 


Statement, 


of  May 9  1831 5  and  all  principal  and  interest  monies  then 
due  thereon^  at  the  price  of  555L  14«.  1  l^f.  It  was  thereby 
witnessed  that^  in  pursuance  of  the  said  agreement^  and  in 
consideration  of  the  sum  of  555L  14«.  lid.  by  the  said 
plaintiff,  John  Parker  Bolding,  to  the  said  Thomas  Lane 
and  Sydney  Alleyne^  paid  at  or  before  the  execution 
thereof,  they,  the  said  Thomas  Lane  and  Sydney 
Alleyne^  thereby  bargained,  sold,  assigned,  transferred^ 
and  set  over  unto  the  said  John  Parker  Bolding^  his  exe- 
cutors, administrators,  and  assigns,  all  that  the  said  prin- 
cipal sum  of  4047. 7«.,  secured  by  the  said  recited  indenture 
of  the  9th  of  May,  1831,  and  all  interest  then  due  or 
to  become  due  thereon,  and  the  full  benefit  of  the  said 
recited  securities  and  bond,  and  of  all  other  securities  for 
the  same  monies,  and  every  part  thereof.  And  all  the 
estate  and  interest  of  them,  the  said  Thomas  Lane  and 
Sydney  Alleyne,  therein.  Together  with  full  power  for 
the  said  plaintiff,  John  Parker  Bolding,  his  executors,  ad- 
ministrators, and  assigns,  to  sue  for,  and  give  receipts  for 
the  said  monies  and  every  part  thereof  in  the  names  of 
the  said  Thomas  Lane  and  Sydney  Alleyne,  or  the  sur- 
vivor of  them.  To  hold,  receive,  and  take  the.  said 
monies  and  premises  unto  the  said  John  Parker  Bolding, 
his  executors,  administrators,  and  assigns,  absolutely.  And 
it  was  also  thereby  witnessed  that,  in  further  pursuance 
of  the  said  agreement,  and  for  the  considerations  afore- 
said, the  said  Thomas  Lane  and  Sydney  Alleyne  did, 
and  each  of  them  did  thereby  assign,  transfer,  and  set 
over  unto  the  said  plaintiff,  John  Parker  Bolding,  his 
executors,  administrators,  and  assigns,  all  those  two 
several  closes,  pieces,  or  parcels  of  land  comprised  in  the 
indenture  of  the  9th  May,  1631,  except  neverthe- 
less, out  of  the  assignment  thereby  made  such  portions 
of  the  said  closes,  pieces,  or  parcels  of  land  as  were 
thereinbefore  and  hereinbefore  described  to  have  been 
sold  as  aforesaid.  To  hold  the  said  premises  with  their 
appurtenances    unto    the    said    plaintiff,    John    Parker 
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Bolding^  his  executors^  adminifltrators^  and  aseigns,  for 
the  remainder  of  the  said  term  of  1000  years^  subject 
neyertheless  to  the  equity  of  redemption  subsisting  therein 
under  the  hereinbefore  recited  indenture  of  the  9th  day  of 
May^  1831^  and  with  the  benefit  of  all  powers  therein  con- 
tained as  by  the  said  indenture  when  produced  will  appear. 

Thomas  Lane  died  in  the  month  of  December^  1859> 
leaving  the  defendant  Farindon  Lane  his  heir  at  law; 
but  having  made  a  will  with  two  codicils  thereto  some 
time  previous  to  his  decease^  but  in  consequence  of  his 
estate  being  insolvent,  which  said  will  and  codicils  have 
not^  nor  has  either  of  them  ever  been  proved,  and  the 
said  Thomas  Lane  has  not  any  personal  representative. 
The  bill  alleged  that,  except  that  Farindon  Lane  claimed 
an  interest  under  the  will  if  proved,  he,  plaintiff,  did  not 
know  who  were  the  parties  interested. 

The  bill  alleged  the  debts  and  sums  of  money  already 
charged  upon  the  said  property,  comprised  in  the  said 
indenture  of  the  9th  day  of  May,  1831,  under  that  inden- 
ture and  under  the  said  trust  deed  of  the  1st  of  May,  1848, 
exceeded  by  a  very  large  sum  of  money  the  value  of  the 
said  hereditaments,  and  that  if  necessary  the  said  de- 
fendant Farindon  Lane  ought  to  be  appointed  to  repre- 
sent the  estate  of  the  said  Thomas  Lane  deceased  for  the 
purposes  of  this  suit. 

Anthony  Boulton  died  in  May,  1854,  having,  by  his  will 
dated  the  17th  day  of  January,  1854,  appointed  Alfred 
Augustus  Chapman  and  Antonia  Maria  his  wife,  and  the 
defendant  SamuelJohn  Maclurcan  and  Mary  his  wife,  his 
executors  and  executrixes.  The  will  was  duly  proved  by 
the  defendant  Samuel  John  Maclurcan  alone,  on  the 
10th  of  June,  1854,  who  was  his  sole  legal  personal  repre- 
sentative. The  sums  of  money  so  secured  to  Anthony 
Boulton  by  the  indenture  of  the  1st  day  of  May,  1848,  as 
well  as  the  sum  of  money  secured  to  the  defendant 
Maria  Lane  by  the  said  indenture  of  the  1st  day  of  May, 
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1848)  and  the  sums  secured  to  the  trustees  of  Elizabeth 
Cuctliffe  under  the  deed  of  the  1st  of  Maj^  1848,  were 
never  paid. 

The  bill  was  filed  on  the  24th  July,  1861,  by  John 
Parker  Bolding  against  Farindon  Lane,  the  heir  of  the 
devisee,  and  also  the  executor  of  the  mortgagor  John 
Elworthy  Cutliffe  and  Elizabeth  his  wife,  the  former 
a  trustee,  and  both  of  them  beneficiaries  under  the  deed 
of  the  1st  of  May,  1846 ;  Maria  Lane,  another  of  the  said 
beneficiaries;  Samuel  John  Maclurcan,  the  representa- 
tive of  the  other  trustee,  and  also  a  beneficiary  under 
the  deed;  and  by  amendment  against  Anna  Dick  and 
James  Edward  Jackson  Riccard,  persons  claiming  to  be 
interested  under  the  marriage-settlement  of  Elizabeth 
Cutcliffe,  with  her  first  husband,  praying  for  an  account, 
and  "  that  the  defendants,  or  some  or  one  of  them,^  might 
pay  to  the  plaintiff*  the  principal  and  interest  due  to  him, 
and  in  default  for  foreclosure. 

The  defendants  John  Elworthy  Cutcliffe  and  Elizabeth 
his  wife,  by  their  answer,  submitted  that  no  more  than 
six  years'  arrears  of  interest  could  be  recovered  by  the 
plaintiff*  against  the  estate. 

The  defendants  also  submitted  that  under  certain  cir- 
cumstances (disclosed  in  a  correspondence,  which  was  set 
out  in  the  pleadings)  a  sale  of  the  property  instead  of  a 
foreclosure  ought  to  be  directed. 

The  only  question  now  to  be  decided  was,  whether  the 
plaintiff  was  entitled  to  the  whole  amount  of  arrears,  or 
only  to  six  years'  arrears  of  interest. 


Argument, 


Mr.  Malins  and  Mr.  Robinson  for  the  plaintiff. 

It  is  not  disputed  that  a  charge  on  land  is  within  the 
meaning  of  the  42nd  section ;  but  the  question  is,  whether 
the  acknowledgment  made  in  the  deed  of  1856  was  not 
sufficient  to  take  the  case  out  of  the  statute  ?  That  must 
depend  on  what  was  the  real  question  in  the  cause — 
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whether  the  acknowledgment  must  be  by  the  second 
mortgagee.  It  was  submitted  that  an  acknowledgment  by 
the  mortgagor  was  sufficient  within  the  meaning  of  the 
statute  (a). 

Mr.  Bacon  and  Mr.  fF,  W.  Karslake  for  the  defen- 
dants J.  E.  Cutcliffe  and  Elizabeth  his  wife. 

A  bill  to  foreclose  is  a  proceeding  to  recover  within 


571 


1S68. 


ArgummU. 


(a)  The  following  are  the  seo- 
tione  relating  to  the  question : — 
3  &  4  Wm.  4,  c.  27,  a.  40 :  "  No 
action  or  suit,  or  other  proceeding 
shall  be  brought  to  recover  any 
sum  of  money  secured  by  any 
mortgage,  judgment,  or  lien,  or 
othervrise  charged  upon  or  pay- 
able out  of  any  land  or  rent,  at 
law  or  in  equity,  or  any  legacy, 
but  within  twenty  years  next  after 
a  present  right  to  receive  the  same 
shall  have  accrued  to  some  person 
capable  of  giving  a  discharge  for  or 
release  of  the  same,  unless  in  the 
mean  time  some  part  of  the  prin- 
cipal money,  or  some  interest 
thereon,  shall  have  been  paid,  or 
some  acknowledgment  of  the 
right  thereto  shall  have  been 
given  in  writing  signed  by  the 
person  by  whom  the  same  shall 
be  payable,  or  his  agent,  to  the 
person  entitled  thereto,  or  his 
agent ;  and  in  such  case  no  such 
action,  or  suit,  or  proceeding  shall 
be  brought  but  within  twenty 
years  after  such  payment  or  ac- 
knowledgment, or  the  last  of  such 
payments  or  acknowledgments, 
if  more  than  one  was  given.'* 

lb.  section  42 :  **  No  arrears  of 
rent,  or  of  interest  in  respect  of  any 
sum  of  money  charged  upon  or  pay* 


able  out  of  any  land  or  rent,  or  in 
respect  of  any  legacy,  or  any  da- 
msges  in  respect  of  such  arrean 
of  rent  or  interest,  shall  be  re- 
covered by  any  distress,  action,  or 
suit  but  within  six  years  next 
after  the  same  respectively  shall 
have  become  due,  or  next  after  an 
acknowledgment  of  the  same  in 
writing  shall  have  been  given  to 
the  person  entitled  thereto,  or  his 
agent,  signed  by  the  person  by 
whom  the  same  was  payable,  or 
his  agent.  Provided,  neverthe- 
less, that  where  any  prior  mort- 
gagee or  other  incumbrancer  shall 
have  been  in  possession  of  any 
land,  or  in  receipt  of  the  profits 
thereof  within  one  year  next  be- 
fore an  action  or  suit  shall  be 
brought  by  any  person  entitled  to 
a  subsequent  mortgage  or  other 
incumbrance  on  the  same  land, 
the  person  entitled  to  such  sub- 
sequent mortgage  or  incumbrance 
may  recover,  in  such  action  or 
suit,  the  arrears  of  interest  which 
shall  have  become  due  during  the 
whole  time  that  such  prior  mort- 
gagee or  incumbrancer  was  in  such 
possession  or  receipt  as  aforesaid, 
although  such  time  may  have 
exceeded  the  said  term  of  six 
years.'* 
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the  meaning  of  the  42nd  section  of  the  3  &  4  Wm.  4,  c.  27^ 
and  a  mortgage  is  a  charge  within  the  meaning  of  the  siud 
provision :  Dearman  v.  Wyche  (a)  and  Du  Vigier  v.  Lee  (i). 

It  is  well  settled  that  a  mortgagee  as  against  the 
mortgagor  cannot  recover  more  than  six  years'  arrears^ 
Elvy  v.  Norwood  {c)y  though  there  is  a  covenant  for  pay- 
ment^ Shaw  V.  Johnson  {d).  Where  there  is  a  trust  for 
payment  the  case  is  different. 

Where  an  annuity  is  charged  on  land  as  against  the 
land  only^  six  years'  arrears  can  be  recovered^  having 
regard  to  the  42nd  section,  though  under  the  5th  section 
of  the  3  &  4  Wm.  4,  c.  42,  the  grantor  may  be  liable  on 
his  covenant  for  twenty  years'  arrears  («):  Hunter  v. 
Nockold8(f). 

[The  following  cases  were  also  cited : — Hodges  v.  The 
Croydon  Canal  (g)y  Henry  v.  Smith  {h),  Lewis  v.  Z>icr- 


(a)  0  Sim.  670. 

(b)  2  Hare,  326. 

(o)  5  De  G.  &  S.  240. 

Id)  1  Drew,  k  S.  412. 

(«)  3  &  4  Wm.  4,  c.  42,  8. 5. 
"  Provided  always,  that  if  any  ac- 
knowledgment shall  have  been 
made  either  by  writing  signed  by 
the  party  liable  by  virtue  of  such  in- 
denture, specialty,  or  recogniaumoei 
or  his  agent,  or  by  part  payment 
or  part  satisfaction  on  account  of 
any  principle  or  interest  being 
then  due  thereon,  it  shall  and 
may  be  lawful  for  the  person  or 
persons  entitled  to  such  actions 
to  bring  his  or  their  action  for  the 
money  remaining  unpaid  and 
so  acknowledge  to  be  due 
within  twenty  years  after  such 
acknowledgment,  by  writing  or 
by  part  payment,  or  part  satis- 
faction as  aforesaid ;  or,  in  case 
the  person  or  persons  entitled  to 


such  action  shall,  at  the  time  of 
such  acknowledgment,  be  under 
such  disability  as  aforesaid,  or  the 
party  making  such  acknowledg- 
ment be,  at  the  time  of  making 
the  same,  beyond  the  se&a,  then 
within  twenty  years  after  such 
disability  should  have  ceased,  ta 
aforesaid,  or  the  party  shall  have 
returned  beyond  the  seas,  as  the 
case  may  be,  and  the  plainliff  or 
plamtifls  in  any  such  action, 
or  any  indenture,  specialty,  or 
recognizance,  may,  by  way  of 
replication,  state  such  acknow- 
ledgment, and  that  sudi  action 
was  brought  within  the  time 
aforesaid  in  answer  to  a  plea  of 
this  statute. 

(/)lM.&G.640;e.  c.  1  H. 
&T.644. 

iff)  3  Beav.  86. 

(A)  2  Dr.  &W.  381. 
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combs  (a)j  Round  y.  BeU  (A),  Harrison  y.  Dtdgnan  {c\  and 
Hughes  V.  Kelfy{dy\ 

Mr.  Langworthy,  for  the  defendants^  Maria  Lane^ 
S.  J.  Maclnrcan^  and  Anna  Dick. — Generally  a  charge 
cannot  be  held  necesflarilj  to  inclade  a  mortgage ;  and^ 
but  for  the  proyiso  in  seclion  42^  it  might  be  argued  that 
mortgages  were  not  within  the  section.  In  order^  how- 
eyer^  to  giye  sense  to  the  proyiso^  it  must  be  taken  that 
the  preyious  part  of  the  clause  includes  mortgages : 
Hodges  y.  The  Croydon  Canal  Company  («),  Dearman  y. 
Wyche{f)y  Ehoy  y.  Norwood (g),  Sinclair  y.  Jackson  {k). 

Akgain :  the  mortgagor^  haying  parted  with  his  whole 
interest  in  the  land  (except  a  bare  equitj  of  redemption) 
to  the  defendants^  could  not  bj  his  acknowledgment 
renew  the  debt  against  the  land,  which  was  no  longer  his, 
although  he  might  re-establish  the  liability  against  him- 
self personally.  The  words,  "  by  whom  the  same  shall 
be  payable,"  must  be  construed  with  reference  to  the 
ownership  of  the  land.  On  this  point  Hopkinson  y. 
Bolt  (t)  was  an  authority. 

Mr.  Jackson  appeared  for  another  defendant. 
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Argument, 


[His  Honour  mentioned  the  case  of  Greenfellv.  Girdte-' 
stone  (y).] 

The  Vice-Chancellob  : — 

The  question  in  this  case  is,  whether  the  plaintiff  is 
entitled  to  an  account  of  interest  upon  the  mortgage  for 
more  than  six  years  prior  to  the  filing  of  his  bilL     It  was 


Judgment* 


(a)  29  Beav.  175. 

(b)  31  L.  J.  127. 
{0)  2  Dr.  &  W.  295. 
{d)  3  Dr.  &  W.  482. 
(e)  3  Beav.  86. 


(/)  9  Sim.  670. 

(g)  6De6.&S.  210 

{h)  17  BeaT.  405. 

(i)  H.  of  L.  not  reported. 

0)  2Y.&C.  Eq.£z.662. 
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JudgmtnU 


argued  for  the  defendants  that  bj  the  mere  force  of  the 
word  ^^  charge  "  in  the  42nd  section  of  the  statute  3  &  4 
Wm.  4,  c.  21  y  mortgages 'are  included.  In  support  of  this 
view  the  cases  of  Dearman  v.  Wyche  and  Du  Vigier  v. 
Lee  were  quoted.  During  the  argument  I  endeayoured 
to  point  out  the  fallacy  of  the  notion  that  a  charge  pro- 
perly so  called  and  a  mortgage  are  synonymous.  In  Lord 
St  Leonards'  most  recent  work  (a),  that  great  lawyer 
has  discussed  these  two  cases^  and  has  very  much  shaken 
their  authority.  But  he  has  also,  by  his  elaborate  ex- 
amination of  the  statute,  made  it  very  clear  (p.  139, 
sec.  51)  that,  although  the  word  ^^  charge  "  does  not  by  its 
own  force  include  mortgages  (as  was  argued  in  this  case), 
yet,  as  the  40th  clause  expressly  mentions  mortgages, 
they  must  be  included  in  the  42d,  from  the  necessity  of 
construing  the  two  clauses  by  reference  to  each  other,  and 
as  interpreting  each  other.  It  was  well  observed  by 
Mr.  Langworthy  during  the  argument  that  the  express 
mention  of  mortgages  in  the  proviso  in  the  latter  portion 
of  the  42d  clause  makes  it  necessary  to  construe  the 
whole  clause  so  as  to  include  them  in  the  former  part. 
It  is,  therefore,  from  the  peremptory  language  of  the 
Act  of  Parliament,  as  ascertained  upon  a  critical  exami- 
nation of  its  clauses,  so  as  to  produce  a  harmonious  con- 
struction, and  not  by  treating  the  word  "  charge "  as 
necessarily  including  mortgages,  nor  on  the  discredited 
authority  of  the  two  cases  referred  to,  that  it  is  necessary 
to  hold  that  mortgages  are  included  in  the  first  part  of 
the  42d  clause  of  the  Act 

It  was  contended  for  the  plaintiff  that  by  his  deed 
of  the  11th  of  November,  1856,  there  is  an  acknow- 
ledgement of  the  arrears  due  at  that  time,  which 
entitles  him  to  an  account  of  the  whole  arrears  from 


(a)  Practical  Treatise  on  the  New  Statutes  relating  to  Proper^, 
eeoond  edition,  1862. 
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the   date   of  his  mortgage.     This  seems  to  be  suffi- 
ciently  established.      An    attempt  was  made  to  show 
that  there  was  not  a  sufficient  acknowledgment  by  the 
person  by  whom  the  interest  was  payable.     This  argu- 
ment was  grounded  on  the  proposition  that  the  second 
mortgagee^  and  not  the  mortgagor^  was  the  person  by 
whom  the  interest  was  payable  under  the  usual  form  of 
the  decree,  as  the  decree  would  direct  payment  by  the 
second  mortgagee  to  the  first.     It  is  hardly  necessary  to 
say  that  there  is  no  solid  ground  for  such  an  argument 
The  terms  of  the  contract,  and  not  the  decree,  are  what 
must  govern  the  construction  of  the  Act ;   and  by  the 
contract  the  mortgagor  is  the  person  by  whom  the  inter- 
est is  primarily  payable,  and  by  law  compellable  to  pay 
it.     There  is,  therefore,  a  sufficient  acknowledgment  to 
entitle  the  plaintiff  to  an  account  of  the  whole  arrears  of 
interest. 
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1868. 


JudgmmU. 


Be   GROVE'S   TRUSTS. 
TRUSTEE    RELIEF    ACTS. 


J 


Map  9, 10. 


OHN  GEOVES,  by  his  will,  dated  the  8th  of  April,  J^^^ 
1825,  devised  to  Henry  Marlow  and  William  Highway  toruateestopay 

.  "*®  TentB  and 

all  his  lands,  hereditaments,  and  real  estate  in  the  parish  profltatoCfor 

a  life,  during 
widowhood, 
and  after  her  decease  or  second  marriage  "  to  pay  the  rents  and  profits  to  all  and  erery  the 
chUd  and  children  of  his  late  aitter,  until  the  youngest  of  them  ahould  haye  attained 
twenty-one ;  and  when  andao  aoon  aa  the  younireat  ahould  haye  attained  twenty-one,  then 
on  troat  to  aell  the  real  eatate,  and  to  divide  the  moniea  equally  between  and  among  the 
aald  children,  ahare  and  ahare  alike. — Held  that  all  the  children  were  tenanta  in  eommoa 
until  the  youngeat  attained  twenty-one. 

Where  a  huaband  ia  unable  to  maintain  hia  wife,  and  the  fund  ia  amall,  the  Court  wiU 
order  the  whole  to  be  aettled ;  but  in  a  case  where  the  hoaband  was  hi  good  circnmirtancei 
the  Court  directed  one-half  the  fund  to  be  aettled  on  the  wife. 
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186S.        of  Waldall,    to   hold  unto  the   said  H.   Marlow  and 
Be  Gbotb'8    W.  Highway,  their  heirs  and  assigns,  upon  trust  to  pay 
^^*'      over  the  rents,  issues,  and  profits  thereof  to  his  wife, 
statement.     Carew  Qroves,  for  her  life,  she  continuing  his  widow ; 
and  from  and  after  her  decease  or  second  marriage,  then 
upon  trust  that  his  said  trustees,  or  the  survivor  of  them, 
should  well  and  truly  pay  the  rents,  issues,  and  profits  of 
his  said  real  estates  unto  all  and  every  the  child  and 
children  of  his  late  sister  Maria  Taylor,  to  and  for  their 
own  use  and  benefit,  until  the  youngest  of  them  should 
have  attained  the  full  and  complete  age  of  twenty-one 
years ;   and  when  and  so  soon  as  the  youngest  of  the 
children  of  his  said  sister  should  have  attained  that  age^ 
then  upon  trust  that  they,  his  sidd  trustees,  or  the  sur- 
vivor of  them,  should  sell  and  dispose  of  the  said  real 
estates,  and  should  ^'pay,  distribute,  and  divide    the 
money  to  arise  and  which  should  be  received  from  the 
sale  thereof,  unto  and  equally  between  and  among  the 
said  children  of  the  said  Maria  Taylor,  share  and  share 
like.'*     Testator  also  bequeathed  his  personal  estate  to 
his  said  trustees  upon  like  trusts  to  convert  the  same  and 
to  pay  the  interest  and  proceeds  to  his  said  wife  for  her 
life,  she  continuing  his  widow;  and  after  her  decease  or 
second  marriage,  upon  trust  to  pay  the  interest  of  the 
said  personal  estate  ''  unto  all  and  every  the  child  and 
children"  of  the  said  Maria  Taylor,  equally,  share  and 
share  alike,  '^  until  the  youngest  of  them  should  have 
attained  the  age  of  twenty-one  years,"  and  when  and  so 
soon  as  the  youngest  of  them  should  have  attained  the 
age  of  twenty-one,  then  upon  trust  to  pay  and  distribute 
the  money  to  arise  from  the  said  personal  estate  unto  and 
equally  between  the  said  children  of  the  said  Maria 
Taylor,  share  and  share  alike.     Testator  appointed  his 
said  wife  and  the  said  Henry  Marlow  and  William  High- 
way executrix  and  executors  of  his  said  will. 

The  executors  of  Mrs.  Douker,  a  mortgagee  of  two 
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ahares^  now  presented  this  petition  praying  for  the  sale        IM^ 
and  for  the  distribation  of  a  sum  of  money  which  the    B€  Groyb's 
trustees  had  paid  into  Coort  and  invested.     The  petition        *^*^** 
also  prayed  for  payment  of  the  mortgage  debt.  Stmitmmt, 

The  will  was  proved  by  testator's  widow  and  Henry 
Marlow^  the  other  executor,  on  the  15th  September, 
1825. 

The  widow  died  on  the  5th  of  February,  1861,  without 
being  married  again. 

There  were  only  four  children  of  the  said  Maria  Taylor 
living  at  the  death  of  the  testator  John  Groves,  viz., 
Thomas  Taylor,  who  was  bom  in  April,  1817 ;  James 
Taylor,  who  was  bom  in  March,  1821 ;  Maria  Taylor, 
who  was  bom  in  August,  1822;  and  Caroline  Taylor, 
who  was  bom  in  December,  1823. 

Caroline  Taylor  died  in  1830  under  twenty-one. 
James  Taylor  died  in  1852,  a  bachelor  and  intestate, 
IcaviBg  John  Taylor  (his  &ther)  him  flurviving,  who  ako 
took  out  administration  to  his  son  James  Taylor's  estate. 
Maria  Taylor,  in  the  year  1843,  became  the  wife  of  Philip 
Grove. 

On  the  4th  of  September,  1844,  Thomas  Taylor  mort- 
gaged his  "  part  or  share,  or  any  other  part  or  share  to 
which  he  then  was  or  might  become  entitled,  in  the 
moneys  to  be  received  from  the  real  and  personal  estate 
bequeathed  by  the  said  John  Groves'*  to  one  Charles 
Marklow  for  2002.  This  mortgage,  it  was  alleged,  had 
been  pud  off.  On  the  9th  of  July,  1851,  Thomas  Taylor 
mortgaged  all  his  said  share  and  interest  in  the  said  ^al 
and  personal  estate  to  E.  T.  P.  Buddicom  for  300/.  and 
interest;  and  on  the  14th  of  March,  1854,  Thomas 
Taylor  made  a  second  mortgage  of  his  said  share  to  Jane 
Dowker,  widow,  to  secure  2007.  and  interest  On  the 
23rd  of  June,  1859,  Thomas  Taylor's  share  was  assigned 
to  John  Smith,  by  way  of  sale,  under  a  power  in  Bud- 
dicom's  mortgage-deed,  discharged  from  the  said  sum  of 
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Tkustb. 
Statement. 


1809.  300/.  and  interest  Mrs.  Dowker's  mortgage  was  secured 
He  Gkote's  by  the  covenant  of  Thomas  Taylor^  and  bj  a  collateral 
policy  of  life  assurance. 

By  an  indenture  dated  the  14th  of  January,  1850,  Philip 
Qrove  and  Maria  his  wife  mortgaged  the  share  of  the 
said  Maria  Qrove  in  the  real  and  personal  estate  of  the 
testator  to  the  said  Jane  Dowker,  to  secure  270L  and 
interest.  On  the  18th  of  June,  1858,  Philip  Grove  and 
Maria  his  wife  made  a  second  mortgage  of  Maria  Grove's 
said  share  to  Mary  Elizabeth  Griffiths,  to  secure  a  further 
sum  and  interest. 

On  the  29th  of  October,  1860,  John  Taylor  mortgaged 
all  his  share  and  interest,  whether  as  heir-at-law,  admi- 
nistrator, and  only  next  of  kin  of  or  to  his  said  son  James 
Taylor,  or  otherwise,  to  Charles  Allen  Green;  and  on 
the  3rd  of  December,  I860,  he  further  mortgaged  the 
same  to  Samuel  Stephens  and  Samuel  Wilkinson  the 
younger.  Green's  mortgage  was,  on  the  3rd  of  Sep- 
tember, 1861,  assigned  to  Henry  Duignan. 

Mrs.  Dowker  died  on  the  2nd  of  February,  1857, 
having  by  will  appointed  the  Rev.  J.  S.  Middleton  and 
T.  M.  Kendall  her  executors. 

John  Taylor  died  in  October,  1861,  having  by  will  ap- 
pointed the  said  Thomas  Taylor,  and  also  John  Taylor 
and  Caroline  Taylor,  spinster,  his  executor  and  exe- 
cutrix. 

The  trustees  paid  a  portion  of  the  fund  into  Court. 


Argument, 


Mr.  Malins  and  Mr.  Lonsdale^  for  the  petitioners. — 
Upon  the  true  construction  of  this  will  no  child  of  Maria 
Taylor  who  died  under  twenty-one  became  entitled.  In 
Leeming  v.  Sherratt{a\  where  the  language  was  similar, 
yice-Chancellor  Wigram  held  that  no  child  who  did  not 
attain  twenty-one  was  intended  to  take. 


(a)  2  Hare,  14. 
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In  Parker  y.  S9werby{a\  where  the  words  were  "  until 
my  nephews  and  nieces  attain  twenty-one^  and  after  the    jRr  orovb*^ 
youngest  of  my  nephews  and  nieces  are  of  age,  then  the      Trvst*. 
estates  to  be  sold  and  the  produce  to  go  among  (excepting     ^i^*'*'**"^* 
two)  all  my  nephews  and  nieces/'  it  was  held  that  the 
gift;  yested  only  in  those  who  attained  twenty-one. 

In  Lioyd  y.  Uoyd{b\  where  the  words  were  almost 
identical  with  those  contained  in  this  will,  Vice-Chan- 
cellor  Wood  held  that  one  of  several  children  who  sur- 
yived  the  testator,  but  died  under  twenty-one,  was  not 
entitled.  It  was  submitted,  therefore,  that  the  fund  was 
diyisible  in  thirds. 

[The  Vice-Chancellor  observed  that  in  that  case 
the  words  were  "  such  children ; "  the  words  "  dying  under 
twenty-one  "  did  not  occur  in  the  will.] 

Mr.  Craig  and  Mr.  Shebbeare  for  the  second  mortgagee 
of  Mrs.  Grove.  The  effect  of  these  words  is  to  create  a 
joint  tenancy  in  the  shares ;  and,  therefore,  on  the  death 
of  Caroline  Taylor  her  interest  passed  to  her  brothers 
and  sister,  and  in  like  manner  on  James  Taylor's  death 
his  interest  passed  to  his  brother  and  sister ;  and  if  that 
were  the  correct  view,  the  fund  was  diyisible  in  moieties. 

If  the  Court  should  hold  otherwise,  it  was  submitted 
that,  at  all  events,  the  fund  was  divisible  in  thirds. 

Mr.  Cfreene  and  Mr.  Fischer  for  Mrs.  Grove,  and  Mr. 
John  Pearson  for  Thomas  Taylor,  supported  the  same 
view. 

Mr.  Osborne  Morgan^  for  the  children  of  John  Taylor, 
submitted  that  there  was  no  gift  except  in  the  direction 
to  pay.     He  also  took  a  distinction  between  legacies 

(a)  lDrew,4d8;  8.c.4DeG.M.&G.d2i.        (h)  dK.&J.20. 
VOL.  III.  Q  Q 
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payable  out  of  the  peraonal  estate,  and  those  payable  ont 
Beol^'s   of  the  realty. 


Tbusts. 
Argument, 


JudgnuniM 


Mr.  A.  Smith  appeared  for  the  executors  of  Taylor's 
will,  who  had  been  ordered  to  represent  the  deceased 
children. 

Mr.  Bird  and  Mr  Beff  appeared  for  parties  in  the  same 
interest.  They  contended  that  there  was  no  joint  tenancyi 
but  that  the  clear  intention  of  the  testator  was  that  all 
the  children  should  participate  in  the  gift. 

In  Cooper  v.  Cooper  {a),  the  testator  gave  the  rents 
towards  the  maintenance  of  his  children  until  the 
youngest  attained  twenty-one,  and  then  on  trust  to  sell 
and  divide  the  proceeds  in  proportion^among  the  cluldren 
nominated ;  and  it  was  held  that  the  share  of  each  child 
who  died  under  twenty-one  was  vested. 

The  Vice-Chancellob  : — 

The  testator  has,  in  clear  language,  made  ''all  and 
every  the  child  and  children  **  of  the  person  in  question 
the  objects  of  his  bounty.  He  uses  the  ezpresdon  ''  all 
and  every  the  child  and  children  "  aa  to  the  rents  of  the 
real  estate,  and  "  all  and  every  the  child  and  children " 
as  to  the  interest  and  dividends  of  his  personal  estate. 
"  All  and  every  "  are  to  have  the  rents  of  the  real  estate, 
and  the  interest  of  the  personal  estate,  until  the  youngest 
of  them  shall  have  attained  twenty-one.  It  has  been 
argued  that,  as  to  the  real  estate,  a  joint  tenancy  in  the 
rents  has  been  created  by  the  words  "  all  and  every  the 
child  and  children,"  and  that  the  direction  to  pay  them 
the  rents  and  profits  of  the  real  estate  until  the  youngest 
child  shall  have  attained  twenty-one  constitutes  a  gift  to 
them,  in  a  class,  as  joint  tenants.     No  authority  has  been 


(a)  29  Beav.  220« 
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cited  for  this,  and  I  am  of  opinion  that,  as  to  the  rents  of        ises. 

the  realty  and  the  interest  of  the  personalty,  there  is  no   ^q^^*^ 

joint   tenancy,  but  a  tenancy  in  common  to   all  and      Tmusw. 

every  of  the  children  until  the  youngest  attidns  twenty-    J^tdgmtnu 

one*     The  language   in    the    case  of  Lloyd  y.   Lloyd 

excluded   all  children  who  did  not  attain  twenly-one. 

But  in  the  present  case  there  is  nothing  to  show  that 

the  rights  and  interests  of  the  children  who  do  not  at« 

tain  twenty-one  are  excluded.     When  the  testator  has 

said  that  the  objects  of  his  bounty,  as  to  the  interest  of 

the  capital,  are  '^all  and  every  the  child  and  children,** 

primd  facie  until  some  words  as  clear  as  ''all  and  every'* 

can  be  found  to  exclude  some  child  or  children  the  Court 

is  bound  to  give  effect  to  those  words. 

Another  argument  is  raised  on  the  direction  *'  to  divide 
the  fund  "  when  and  so  soon  as  the  youngest  of  *'  them 
shall  have  attained  twenty-one."  But  it  is  clear  that  the 
word  "  them  "  refers  to  "  all  and  every  the  child  and 
children,"  and  the  direction  is  merely  as  to  the  time  when 
the  division  is  to  take  place.  But  it  has  been  said  that 
there  are  no  words  of  gift  here  except  the  words  '*  pay 
and  apply."  That  argument  was  used,  I  suppose,  to 
introduce  the  doctrine  of  the  cases  of  Oaikell  v.  £Far- 
man{a)j  and  Leake  v.  Robinson{b)\  but  how  can  the 
principle  of  those  cases  have  the  least  application  where 
the  testator  has  said  that  a  certain  specified  property  is 
to  be  divided  among  ''all  and  every"  the  ohild  iind 
children  of  a  certain  person?  If  the  [distribution  is  to 
take  place  among  these  persons  at  a  fixed  time^  and  the 
interest  is  to  be  enjoyed  by  them  in  the  meantime,  unless 
you  can  find  definite  words  to  cut  down  the  words  of  gift 
the  principle  of  Gaskell  v.  Ifarman  and  Leake  v.  Bobifi'* 
$on  has  no  application  whatever ;  for  the  whole  trust  is  a 

(a)  6  Yes.  IdO ;  11  Yes.  489.  (»)  2  Her.  363. 

qq2 
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1863.  continuous  application  of  the  interest  among  a  certain 

W  Grove's  c1^3  ^^  persons,  the  whole  of  whom  are  to  have  the 

Trusts.  capital  divided  amongst  them.     There  must  be  a  declara- 

JudgmenL  tion  that  the  fund  is  divisible  in  fourths. 


A  petition  then  was  heard  on  the  part  of  Mrs.  Grove, 
praying  that  her  share  in  the  trust  fund  might  be  settled 
in  the  usual  way. 

The  petitioner  stated  that  she  had  had  five  children, 
three  of  whom  were  living ;  that  no  settlement  was  made 
on  her  at  her  marriage  or  since ;  that  her  husband  had 
followed  various  callings,  and  for  two  years  past  had  been 
dependent  upon  his  wages  from  occasional  employment 
as  a  journeyman  painter;  that  only  one  of  the  children 
was  earning  anj  ching;  that  a  sum  of  150/.  belonging  to 
the  petitioner  at  her  marriage  nad  been  unsuccessfully 
spent  by  her  husband  in  the  attempt  to  establish  a  busi- 
ness; and  that  in  1850  her  husband  compounded  with  his 
creditors,  and  on  that  occasion  the  270/.  was  borrowed 
from  Mrs.  Dowker  on  mortgage.  Also  that  in  1853 
petitioner's  father,  James  Taylor,  conveyed  to  her  brother 
Thomas  Taylor,  as  trustee  for  her,  a  piece  of  freehold 
land  with  a  public-house*  This  property  was  charged 
with  a  debt  of  300/.  already  subsisting,  and  the  petitioner 
afterwards  borrowed  a  further  sum  of  400/.  on  the  secu- 
rity, with  which  she  built  eight  liouses  on  the  property. 
She  afterwards  borrowed  100/.  on  the  security  of  the 
land  and  houses,  and  as  a  collateral  security  for  the  re- 
payment of  the  800/.  the  mortgage  had  been  executed 
to  Mary  E.  Griffithes,  who  for  the  last  two  years  had 
been  in  possession.  The  amount  of  the  whole  fund  in 
court  was  2325/.  19«.  Three  per  Cent  Annuities. 
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Mr.  Greene  and  Mr.  Fischer  now  asked  that  the  whole         ^^^ 
fund  might  be  settled,  and  cited  KineaitTs  TrMsts(a\  ^*  Qkotk^s 

The  Vice-chancellor  said,  that  when  the  husband        — 
was  wholly  unable  to  maintain  his  wife  and  the  fund        ******'• 
was  small  the  Court  would  settle  the  whole  fund ;  but 
where,  as  in  this  instance,  the  husband  was  by  no  mean§ 
wholly  unable  to  support  his  wife,  it  was  usual  to  settle 
only  half  of  the  fiind^  whatever  it  might  be. 

Ordered  that  half  the  share  of  Mary  Grove  be  settled. 


T 


DUMPlfiE  V.  DUMPER  ^^mm '*' 

May  &th. 


HE  bill  in  this  cause  was  filed  originally  on  the  2lBt  Whereafkthor 
December,  1860,  and  afterwards  amended.      It  stated  money  on 
that  on  the  11th  February,  1859,  the  plaintiff,  WiUiam  SaUitfu^' 
Vine  Dumper,  lent  and  advanced  to  one  William  Henry  "^  contrary 
Duitett,  of  Fortsea,  800/.  at  5  per  cent,  interest,  upon  tor's  advica, 
mortgage  of  a  piece  of  land  situate  near  Lake  Lane,  in  ^n'^know. 
the  parish  of  Fortsea.      That  the  800i   was  paid  to  }fd»«.took 

*  ^  ,  *  the  convey-2 

Duffett  by  the  plaintiff  out  of  his  own  proper  monies;  ftnce  in  hit 
but  at  the  plaintiff's  request  the  mortgage  was  made  out  and  aubio-^' 

quanUy  told 
him  it  waa  a 
gift,  bat  reaerving  the  interest  for  the  father'a  life,  and  added  ''There  are  your  deeda/' 
which  the  son  ultimately  took  and  retained,— on  a  bill  by  the  fiither  againit  the  aon,  the 
Court  declared  that  the  tranaaction  waa  not  an  adTancement,  but  made  the  father  pay  the 
coata  of  the  suit. 

To  rebut  the  preanmption  of  advancement  there  mnat  be  evidence  of  iiKta  eontemporaneoua 
with  the  act  in  queatioo. 

(a)  1  Drew.  3*20. 
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and  taken  in  the  name  of  his  son,  the  defendant  Alfred 
Dumper,  as  a  trustee  for  the  plaintiff.  That  the  mort- 
gage transaction  was  completed  on  behalf  of  both  parties 
by  Mr.  William  George,  solicitor.  Duffett  afterwards 
sold  the  equity  of  redemption  in  the  mortgaged  premises 
to  the  defendant  James  Jones,  and  conveyed  the  same  to 
him  by  an  indenture  dated  11th  November,  1859.  The 
interest  on  the  mortgage  debt  had  been  paid  quarterly ; 
such  interest  up  to  November,  1859,  was  paid  by  Duffett 
to  the  plaintiff;  and  since  that  time  up  to  the  11th  of 
November,  1860  by  the  defendant  Jones  to  the  plaintiff. 
That  the  deeds  and  securities  were  kept  by  the  plaintiff 
in  his  house  at  Southampton,  until  the  15th  November, 
1860,  when  the  same  were  taken  from  the  plaintiff's  house 
without  his  knowledge,  and  were  at  the  date  of  the  filing 
of  the  bill  in  the  possession  of  the  defendant  Alfred 
Dumper.  The  deeds  and  securities  had  since  been  depo- 
sited with  the  clerk  of  records  and  writs.  The  bill  charged 
that  Alfred  Dumper  was  a  trustee  for  the  plaintiff,  but 
that  he  nevertheless  intended  to  dispose  of  the  mortgage 
and  securities,  and  to  receive  the  800/.  for  his  own  use 
and  ought  to  be  restrained  for  so  doing.  The  bill  further 
charged  that  the  defendant  A.  Dumper  had  given  notice 
to  the  defendant  Jones  to  pay  the  interest  to  him;  also 
that  the  defendant  A.  Dumper  alleged  that  the  plaintiff 
was  aged  and  infirm,  and  that  the  mortgage  deeds  relating 
to  the  800/.  were  not  safe  in  his  custody.  The  plaintiff 
alleged  that  he  was  of  perfectly  sound  mind,  and  in  good 
bodily  health,  and  capable  of  managing  his  affairs. 

The  bill  prayed  for  a  declaration  that  the  defendant 
Alfred  Dumper  was  the  trustee  of  the  sum  of  800£ 
and  the  securities,  and  that  the  said  defendant  Alfred 
Pumper  might  be  restrained  by  injunction  from  assigning 
the  debt  and  securities  to  any  other  person  than  the 
plaintiff,  or  as  he  should  direct ;  and  to  restrain  the  de- 
fendant Jones  from  paying  the  debt  and  interest,  or  any 
part  thereof,  to  the  defendant  Alfred  Dumper. 
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The  defendant  Alfred  Dumper^  by  his  answer^  said 
said  that  his  father  was  upwards  of  eighty-five,  and  was 
very  infirm.     In  March  or  April,  1859,  his  father  sent 
for  him  firom  Gosport  to  Stubbington,  Hants,  where  the 
fiither  was  then  residing,  and  defendant  went  accord* 
ingly.    Defendant  said,  *^  My  father  then  told  me  that 
lie  had  advanced  800/.  upon  mortgage  to  Du^ett  in  my 
name,  which  he  stated  was  for  a  gift  to  me  firom  him,  but 
that  the  interest  on  the  said  sum  of  800/.  must  be  pai^  to 
him,  my  father,  for  his  life.     My  father  told  me  that  he 
had  so  given  the  said  sum  of  8002.  to  me  during  his  life- 
lime  to  save  the  duty  which  would  have  otherwise  been 
payable  in  respect  of  it  after  his  deatfi ;  and  he  on  t^at 
occasion  produced  to  me  certain  deeds,  which  he  stated 
to  me,  and  I  believe,  were  the  said  mortgage  fpr  the  said 
Bom  of  800/.,  and  the  deeds  relating  to  it,  and  said, 
'  There  are  your  deeds;'  and  I  took  possession  of  them, 
but  returned  them  to  him,  and  left  them  under  his  care.'* 
The  defendant  swore  that  firom  this  statement  be  believed 
the  transaction  was  entered  into   for   the  purpose  of 
making  a  gift  or  advancement  to  him,  or  for  his  benefit- 
He  said  further,  that  in  October,  1860,  his  father  re- 
quested bim  and  his  wife  to  leave  London  and  to  go 
down  to  Southampton  to  take  care  of  him.     The  defen* 
dant  consented  to  do  so;   but,  as  be  could  not  imme- 
diately leave  his  employment,  he  sent  down  his  wife  at 
once,  and  in  about  three  weeks  joined  her.     The  defen- 
dant said :  ^'  Whilst  so  living  with  my  father,  and  on  or 
about   the    1 2th  November,   I  took  possession  of  the 
mortgage  deeds^  which,  from  the  plaintiff's  statement  to 
me,  as  aforesaid,  }  considered  my  own  property,  and  I 
did  so  because  J  considered  that  from  my  father's  age 
and  infirmities  tbey  were  not  safip  in  his  custody,  and 
without  the  slightest  intention  of  depriving  him  of  the 
interest  of  the  said  mortgage-debt  during  his  life,  or 
otherwise  doling  improperly  with  them;   and  I  have 
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since  deposited  the  sud  deeds  with  the  proper  officer  of 
the  Court."    The  defendant  further  said^  *' Being  ad- 
vised that  the  legal  effect  of  the  plaintiff's  taking  the 
said  mortgage  in  my  name>  under  the  circumstances 
aforesaid^  is  in  accordance  with  his  said  intention  to 
entitle  me  to  the  said  principal  sum  as  an  advancement 
to  me  in  life>  I  do  in  fact  claim  to  hold  the  said  mort- 
gage-deed and  other  deeds  and  securities^  to  receive  the 
sum  of  800/.  as  mj  property ;  but  I  deny  that  I  claim  to 
receive  the  interest  to  accrue  thereon  during  the  life  o 
the  said  plaintiff  as  my  property ;  but  I  am  ready  to  pay 
the  same  to,  or  secure  tiie  same  to  be  received  by  him." 

The  plaintiff,  by  his  affidavit,  said  he  did  not  give  the 
deeds  to  the  defendant,  or  give  up  or  part  with  the  pos- 
session thereof  either  to  him  or  any  other  person ;  bat  he 
did  tell  the  defendant,  in  the  presence  of  Mr.  William 
Dark,  that  he  should  give  the  defendant  the  deeds  at  his 
death  if  he  should  be  in  the  same  mind  then  as  he  was 
at  that  time.  On  the  15th  (a)  November,  1860,  after 
a  short  absence  from  his  room,  he  found  that  his  desk  had 
during  his  absence  been  unlocked,  and  a  box  containing 
the  deeds  and  securities  removed  without  his  knowledge 
or  consent.  He  had  examined  the  deeds  himself  on  the 
morning  of  the  15th. 

Mr.  William  Dark  said  he  was  present  with  the 
plaintiff  and  defendant  when,  to  the  best  of  his  recol- 
lection, the  plaintiff  informed  the  defendant  that  he 
intended  to  give  him  the  deeds  at  his  death  if  he  should 
be  in  the  same  mind  then  as  he  was  at  that  time ;  and 
that  in  such  case  he  (the  defendant  Alfred  Dumper), 
would  have  nothing  more  to  do  after  his,  the  plaintiff's, 
death,  but  to  take  them,  as  he,  the  defendant  Alfred 
Dumper  (with  him  the  said  deponent  and  Mr.  Deacon), 
was  one  of  the  executors  of  the  plaintiff's  then  last  willj 


(a)  Theie  appears  to  be  on  error  in  the  datje. 
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The  defendant  Alfred  Dumper  deposed  to  the  state- 
ment first  above  mentioned  in  his  answer^  and  said  his 
fisither  asked  him  if  he  was  satisfied^  and  on  his  saying  he 
was  quite  satisfied,  his  father  said,  ''You  had  better 
make  your  will,  and  give  it  to  your  wife  for  life ;  and,  if 
you  have  no  children,  I  should  like  it  to  come  back  into 
our  family.''    Defendant  took  the  deeds,  but  returned 
them  to  his  fiither,  and  left  them  under  his  care.     He 
denied  Mr.  Dark's  statement,  that  his   father  said  he 
would  give  him  the  deeds  at  his  death  if  he  should  be  in 
the  same  mind  then  as  he  was  at  present.     The  defendant 
possessed  himself  of  the  deeds  on  the  15th  November, 
1860,  by  taking  them  from  his  father's  sitting-room  when 
they  were  lying  on  the  table. 

Mr.  George,  the  solicitor  of  the  defendant  Jones,  said 
that  he  was  concerned  for  Mr.  W.  H.  Duffett  in  the  mort- 
gage transaction,  and  also  for  the  plaintifi.     In  accord- 
ance with  instructions  given  about  the  27th  of  January, 
1859,  he  prepared  the  deed,  causing  it  to  be  engrossed 
with  the  Christian  name  in  blank,  and  when  the  plaintiiF 
attended  to  complete,  and  on  his  informing  deponent  that 
the  money  was  his  property,  deponent  advised  the  plaintiff 
to  have  the  deed  prepared  in  his  own  name,  but  plaintiff 
informed  deponent  that  his  son  did  not  know  anything 
about  it,  and  that  he  did  not  wish  him  to   know  any- 
thing about  it.     The  christian  name  Alfred  was  filled 
in  at  the  time  of  the  completion  by  the  plaintiff's  direction^ 
he  alleging  at  the  time  **  that  if  he  did  not  alter  his  mind 
previously  to  his  death  he  might  give  it  to  bis  said  son.'* 
Deponent  said  that  from  the  conversation  he  then  had  he 
believed  it  was  not  the  plaintiff's  intention  to  make  a  gift 
to  his  son  of  the  money  advanced  on  the  mortgage,  and 
that  at  the  time  the  plaintiff  had  a  strong  impression  that 
he  could  at  any  time  dispose  of  the  money. 


ISfti. 


StaUfMHt. 


Mr.  MalinM  and  Mr.  Shebbeare,  for  the  plaintiff,  sub- 
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xnitted  that  tbe  evidence  here  clearly  proved  that  no 
advancement  was  intended.  There  was  the  contempo- 
raneous evidence  of  the  solicitor,  that  the  plaintiff  in* 
tended  no  advancement,  but  simply  attempted  to  avoid 
legacy  duty  in  case  of  his  death.  Then,  coupled  with 
that  was  the  fact,  that  the  father  had  received  the  interest 
down  to  the  time  that  the  son  against  his  wiU  and  impro- 
perly possessed  himself  of  th^  title  deeds.  This  case 
differed  from  those  in  the  books,  inasmuch  as  here  it  was 
the  coQunon  case  of  both  parties  that  the  father  reserved 
an  interest  inconsistent  with  the  alleged  advancement. 

In  Deuoy  v.  Devoy(a)  tbe  Court  he}d  the  evidence  of 
the  father,  as  to  the  intention,  sufficient  to  rebut  Ibe 
presumed  advancement;  but  here  there  was  in  addition 
the  evidence  of  the  solicitor  of  the  plaintiff,  and  the  quali- 
fication of  the  legal  effect  of  the  transaction.  It  was 
submitted^  therefore,  that  the  plaintiff  was  entitled  to  the 
relief  sought  by  the  bilL 


Mr.  Briggs  appeared  for  the  mortgagee,  and  submitted 
to  act  as  the  Court  should  direct.  He  asked  that  his 
eosts  might  be  provided  for. 

The  Vice-Chancellob  referred  to  the  case  of 
Dyer  v.  Dgerifi)  as  showing  that  the  effect  of  the  father's 
act  must  depend  on  the  evidence. 

Mr.  CraeknaU  for  the  defendant. — The  rule  mentioned 
in  IM/er  v.  Dyer  is  not  the  right  rule,  and  has  never  been 
jfoUowed.  In  Greyr.  Grey^c)  the  rule  was  laid  down 
eorrectly  that  a  purchase  by  a  father  in  the  name  of  his 
son  was  an  advancement.     In  Finch  v.  Finch  {d)  Lord 


(a)  3  S.  &  G.  409. 
\b)  2  Cox.  02. 


(o)  Rep.  temp.  Finch,  338,  and 
2  Swanst.  604. 
(d)  \^  Yea.  43. 
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Eldon  held  that  a  purchase  by  a  parent  in  a  child's  name 
was  an  advancement  not  to  be  rebutted  by  slight  circum- 
stances. In  Murless  v.  Franklin  (a)  the  same  doctrine  was 
laid  down  with  this  further  principle,  that  not  only  must 
there  be  clear  evidence  of  the  intention  to  rebut  the  presump- 
tion, but  that  evidence  must  be  of  facts  contempoianeous 
with  the  act.  In  that  case  the  purchase  was  of  copyhold. 
In  Crabb  v.  Crahb  (i),  where  the  father  purchased  stock 
in  the  name  of  his  son  and  a  stranger,  and  directed  the 
banker  to  credit  the  dividends  to  his  son,  it  was  held  to 
be  an  advancement ;  and  a  codicil  to  the  father's  will, 
dated  two  years  after,  was  })eld  inadmissible  to  qualify  it. 
[The  Vicb-Chahcellob. — Can  you  refer  me  to  any 
case  in  which,  where  the  son  admitted  he  was  not  to  take 
according  to  the  tenps  of  the  conveyance,  it  was  held  an 
advancement  ?]  In  Mumma  v.  Mumma  (c)  the  father  re- 
ceived the  rents  during  his  life  though  the  purchase  waa 
made  in  his  son's  name.  Suppose  the  father  had  died  be- 
fore question  raised,  it  is  clear  the  ^on  would  have  been 
entitled.  In  Sidmouth  v.  Sidmouth  (rf ),  where  the  father 
purchased  stock  in  the  son's  name,  it  was  held  that  sub- 
sequent acts  and  declarations  of  f  he  father  were  inadmissible 
as  evidence  of  intention.  In  Christy  v,  Courtenay  (c), 
Skeais  y.Skeat8{f)y  Jeans  v.  Cook{g)y  Ebrand  v.  Dancer{h\ 
the  same  principle  was  laid  down.  In  a  case  lately  before 
this  branch  of  the  Court,  Devoy  v.  Devoy  (i),  it  was  held 
that  the  father's  subsequent  declaration  was  admissible ; 
but  there  the  fund  was  standing  in  the  joint  names  of  the 
father,  the  wife,  and  the  child.  [  Taylor  v.  Taylor  (j).  was 
also  cited«] 

Mr.  Shelbeare  in  reply  relied  on  the  principle  laid 

(a)  1  Swanst.  13.  (/)  2  Y.  &  C.  C.  C.  5. 

{I)  1  M.  &  K. 511.  {9)  34  Beav.  fil3. 

(c)  2  Vera.  19.  W  2  Caaes  in  Ch.  26. 

\d)  2  Beav.  447.  (i)  3  Sma.  &  G.  403. 

(e)  13  Beav.  66.  (j)  ^  ^tt.  38C. 
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down  in  Devoy  v.  Decoy,  He  cited  also  Bone  v.  Pollard 
to  show  that  so  long  as  the  right  to  the  fund  was  subject 
to  qualification  it  remained  the  property  of  the  person 
who  had  advanced  it  (a). 

Mr.  Cracknall  replied  on  that  case. 

The  Vicb-Chancellor  : — 

The  mortgage  in  this  case  having  been  taken  by  the 
father  in  the  name  of  his  son,  it  must  be  presumed  that 
it  was  intended  to  be  an  absolute  advancement  or  gift  to 
the  son  unless  the  evidence  shows  a  contrary  intention  at 
the  time  of  the  transaction.     It  is  well  established  that 
in  cases  of  this  kind,  the  evidence  which  is  properly  re- 
ceivable to  rebut  or  to  support  the  presumption  of  ad- 
vancement, must  be  of  facts  antecedent  to,  or  contempo- 
raneous with,  the  transaction ;  or  so  immediately  after  as 
to  constitute  a  part  of  the  same  affair. 

In  the  present  case,  the  father  and  the  solicitor  who  pre- 
pared the  mortgage-deed  prove  the  nature  of  the  transac- 
tion, the  explanations  given  at  the  time  of  the  transaction, 
and  the  circumstances  under  which  the  name  of  the  son  was 
used.  Their  evidence  seems  sufficiently  to  rebut  the  pre- 
sumption of  advancement.  As  to  the  father's  evidence,  al- 
though it  is  clearly  admissible  in  this  case,  as  in  the  case 
of  Devoy  v.  Devoy ^  it  must  be  in  every  such  case  liable  to 
observations  which  tend  to  diminish  its  weight.  But  the 
solicitor  distinctly  states,  that  from  the  conversations  he 
had  with  the  plaintiff  on  the  occasion  when  the  son's  name 
was  inserted,  and  when  the  deed  was  executed,  he  verily 
believes  it  was  not  the  intention  of  the  plaintiff  to  make 
a  gift  to  his  son  of  the  mortgage-money,  or  any  part  of  it 
He  proves  that,  having  ascertained  that  it  was  not  the 
intention  of  the  plaintiff  to  use  the  son's  name  for  the 


(a)  34  Beav.  283, 
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purpose  of  making  an  advancement  or  gift^he  advised  the 
plaintiff  to  have  the  deed  prepared  in  his  own  name>  and 
not  in  the  name  of  the  defendant,  his  sou.  The  substance 
of  the  solicitor's  evidence  is^  that  the  plaintiff^  rejecting 
his  advice^  executed  the  deed^  as  he  believes  from  his  ex- 
pressions^ under  a  strong  impression  that  he  could  at  any 
time  dispose  of  the  money  and  require  the  deed  to  be 
altered  from  the  name  of  his  son  into  his  own  proper 
name.  This  is  confirmed  by  the  evidence  of  Duffett^  the 
mortgagor.  But  the  plaintiff  himself  states,  and  these 
two  other  witnesses  concur  in  stating,  that  the  plaintiff 
s^d  that,  unless  he  should  change  his  mind,  he  should 
give  the  deeds  and  the  money  to  his  son  at  his  death. 
According  to  this  evidence,  the  testator's  intention  was 
not  to  benefit  the  son  by  any  present  advancement  and 
gift  in  his  lifetime,  but  to  give  it  to  the  son  at  his  death. 
The  evidence  of  the  son  proves  no  fact  contemporaneous 
with  the  transaction ;  he  proves  a  declaration  long  subse- 
quently by  the  father  that  the  mortgage  was  taken  in  the 
son's  name  as  a  gift  to  him,  but  that  the  interest  must  be 
paid  to  the  plaintiff  for  his  life,  and  that  he  had  given  it 
during  his  life  to  save  the  duty.  Even  if  this  subsequent 
declaration  of  the  son  were  properly  admissible  as  evi- 
dence, it  introduces  a  qualification  which  rebuts  the  pre- 
sumption of  advancement,  for,  if  the  intention  of  the 
father  was  to  reserve  a  beneficial  interest  in  the  mortgage 
for  himself,  and  his  intention  was  to  save  the  legacy  duty, 
the  effect  of  the  deed  as  an  absolute  gift  or  advancement 
is  reduced.  In  cases  of  this  kind  a  declaration  of  an  in- 
tention at  the  time  to  reserve  a  life-interest  or  any  other 
beneficial  interest,  has  a  very  different  effect  from  the 
mere  subsequent  receipt  of  the  rents  by  the  father  with- 
out any  evidence  of  his  intention,  at  the  time  of  the  tran- 
saction, to  reserve  his  right  to  the  rents,  or  to  any  other 
beneficial  interest  in  what  purports,  on  the  face  of  the 
deed,  to  be  the  absolute  and  present  property  of  the  son* 
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The  case  of  Grey  v.  Greifj  as  decided  by  Lord  Notting- 
ham, has  been  questioned ;  but  it  ought  to  be  observed 
that  in  that  case  there  was  no  evidence  at  all  of  anything 
contemporaneous  with  the  transaction  to  show  that  the 
father  had  any  view  or  intention  of  reserving  a  right  to 
the  rents  during  his  life^  or  that  he  had  any  intention  of 
qualifying  the  absolute  right  purported  to  be  given  to  the 
son.  There  seems  to  be  in  this  case  evidence  sufficient 
to  rebut  the  presumption  of  advancement. 

But,  as  the  pl&intiff's  Conduct,  in  wilfully  disregarding 
the  advice  ot  his  solicitor,  has  occasioned  this  suit,  he 
must  pay  the  costs  of  both  the  defendants. 

Declare  that,  it  appearing  from  the  evidence  that  the 
mortgage  in  question  was  taken  by  the  plaintiff  in  the 
name  of  the  defendant,  his  son,  without  the  intention  of 
advancement,  or  of  giving  to  the  son  any  presetit  interest, 
the  Court  doth  order  and  decree  that  the  defendant,  the 
son,  do  execute  a  proper  deed  of  assignment  or  transfer 
of  the  said  mortgage  to  the  plaintiff,  or  such  person  al 
he  shall  direct ;  such  deed  to  be  prepaifed  at  the  cost  of 
tbe  t)laintiff,  and  to  be  settled  in  chambers,  in  case  the 
parties  differ.    Liberty  to  apply. 


SOfA. 
May  6th, 


LOFFUS  V.  MAW. 


1  HIS  bill  was  filed  by  Fanny  Loffus,  widow,  pfayiiig, 
first,  that  ii  might  be  declared  itiat  tfie  plaintl#  was 


Where  a  tes- 
tator in  ad- 
Tanced  years 
and  ill  health 
induced  his 
niece  to  reside 

with  him  as  his  honsekeeper  on  the  Torbal  representation  that  ho  would  leare  her  certaiti 
property  by  his  will,  which  he  accordingly  caused  to  be  prepared  and  execuiedf  bi»t  aub- 
seqnenUy  by  a  codicil  revoked,  the  Court  directed  the  trusts  or  the  will  to  be  performed. 

A.  gift  made  by  a  revocable  instrument  in  pnrsuance  of  a  verbal  representation  whereby 
the  donee  is  influenced,  and  on  the  faith  of  which  he  confers  a  benefit  on  the  donor, 
becomes  irrevocable.  Observations  on  the  case  of  Jorden  v.  Money  (a)  as  inconsistent 
with  the  decision  of  the  House  of  Lords  in  Hammersley  v.  J)e  Biel  (b). 


(a)  5  H.  L.  C.  185 


(»)  12  01.  k  Fin.  45. 
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entitled  to  enjoy  two  dwelling-houses  according  to  the 
tnists  of  a  codicil  to  the  testator's  will,  &c«  The  bill 
prayed,  secondly ,  that  a  codicil^to  the  testator's  will,  so  far 
as  it  reyoked  the  same,  might  be  declared  fraudulent  and 
Toid ;  and  thirdly,  in  the  alternative,  th^t  it  might  be 
declared  that  the  plaintiff  was  entitled  out  of  the  estate 
of  the  testator  to  be  paid  proper  remuneration  for  her 
services,  and  trouble  and  time,  &c,  during  the  testator's 
life,  and  might  be  declared  a  simple  contract  creditor  for 
the  same. 

The  bill  stated  the  plaintiff's  case  as  follows :  — 

In  the  month  of  March,  1853,  the  plaintiff,  who  was 
residing  at  Laceby,  in  the  county  of  Lincoln,  was,  by 
the  death  of  her  husband  James  Loffus  on  the  4th  day 
of  such  month,  lefl  at  the  age  of  twenty-nine  a  widow 
with  one  young  child  and  no  means  of  support,  except 
her  own  exertions  as  a  laundress,  by  which  she  earned 
from  lOs.  to  ISs.  weekly,  being  then  strong  and  in  good 
health ;  and  the  pluntiff's  uncle  Benjamin  G-unnell,  who 
was  then  an  old  gentleman  of  about  seventy,  living  at 
the  town  of  Hull,  in  the  county  of  the  same  town,  and 
possessed  of  considerable  property,  having  on  the  11th 
of  such  month  of  March  lost  his  wife,  wrote  to  the  plain- 
tiff requesting  her  to  come  and  keep  his  house,  and  ac- 
cordingly, as  6he  was  obliged  to  work  for  her  livelihood, 
she  went  and  kept  her  said  uncle's  house  at  Hull. 

About  three  weeks  after  she  went  there  her  child  died^ 
and  the  said  Benjamin  Gunnell  shortly  afterwards  pro- 
mised to  give  her  for  taking  care  of  him  and  hid  house 
the  sum  of  six  guineas  a  year  by  quarterly  payments  as 
pocket-money,  and  all  proper  food,  clothing,  and  other 
necessaries,  and  to  leave  her  something  considerable  at 
his  decease. 

The  plfdntiff  accordingly  remained  with  her  said  uncle, 
and  duly  attended  to  him  and  his  house,  and  received  the 
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six    qoarterlj   payments   of  her  pocket-money,   which 
became  payable  in  and  previously  to  September,  1854. 

The  said  Benjamin  Gunnell,  though  old  when  the 
plainti£f  first  went  to  him  as  aforesaid,  was  not  very  ill, 
but  he  gradually  became  so  and  became  afBicted  with  a 
very  sad  and  serious  disease,  which  became  much  worse 
in  or  about  the  said  month  of  September,  and  from  this 
time  up  to  the  time  of  his  death  he  was  greatly  afflicted 
with  such  disease,  and  with  much  infirmity  of  body  (but 
not  of  mind),  which  rendered  it  necessary  that  he  should 
nearly  constantly  (both  day  and  night)  have  some  one 
attending  upon  him,  and  he  kept  only  a  little  girl  as 
servant. 

The  plaintiff  having  in  the  said  month  of  September 
discovered  that  her  uncle  had  only  left  her  a  legacy  of 
10^  by  his  will,  and  that  the  attention  which  he  required 
both  day  and  night  in  consequence  of  the  disease  and 
infirmity  under  which  he  laboured  was  so  constant,  trou- 
blesome, and  great  that  it  was  affecting  her  health,  she  in- 
formed her  uncle  thereof,  and  that  if  he  did  not  properly 
provide  for  her  she  should  leave. 

The  said  Benjamin  Gunnell  thereupon  earnestly  en- 
treated her  to  remain,  as  he  had  no  one  else  who  would 
take  care  of  him  in  his  infirm  and  diseased  state,  and 
promised  that  if  she  'would  he  would  provide  for  her 
after  his  decease  by  leaving  her  for  life  the  rents  and 
profits  of  the  houses  Nos.  3  and  6,  in  Prospect  Street, 
Hull,  which  belonged  to  him ;  and  the  plaintiff  having 
been  prevailed  upon  to  agree  to  stay  upon  such  terms,  it 
was  finally,  and  in  or  about  the  month  of  September, 
arranged  and  agreed  between  the  plaintiff  and  the  said 
Benjamin  Gunnell  that  he  the  said  Benjamin  Gunnell 
would^  in  consideration  of  the  plaintiff  remaining  with 
and  taking  care  of  him  and  his  house  until  his  death, 
leave  the  plaintiff  upon  his  decease  the  rents  and  profits 
of  such  two  houses  for  her  life,  and  would  do  whatever 
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was  necessary  for  leaving  and  securing  the  same  to  the 
plidnliff  as  aforesud.  These  houses  belonged  to  the  said 
Benjamin  Gunnell  in  fee  simple  in  possession. 

Accordingly^  upon  the  faith  and  in  trust  and  confi- 
dence that  he  would  do  so,  the  plaintiff  remained  and 
continued  with  the  said  Benjamin  Gunnell,  and  duly  and 
carefully  attended  to  him  and  his  house. 

The  plaintiff  repeatedly  requested  the  said  Benjamin 
Gunnell  to  do  what  was  necessary  to  carry  out  the  said 
arrangement  and  agreement,  and  he  thereupon  always  pro- 
mised to  do  so ;  but,  as  time  passed,  and  the  said  Benjamin 
Gunnell  neglected  so  to  do,  the  plaintiff  frequently  in- 
sisted that  the  said  arrangement  and  agreement  must  be 
carried  out  by  the  said  Benjamin  Gunnell  or  she  should 
certainly  leave,  and  accordingly  she,  on  two  or  more  oc- 
casions, packed  up  her  things  and  prepared  to  leave ;  but, 
he  having  repeated  his  promises,  she  was  induced  to  remain ; 
and,  after  the  pliuntiffhad  continually  threatened  and  pre- 
pared to  leave,  and  the  siud  Benjamin  Gunnell  had 
promised  to  perform  the  agreement  on  his  part,  he  went 
to  his  solicitor,  Mr.  Atkinson  of  Hull,  and  directed  him 
to  draw  out  a  document  for  leaving,  and  securing  to  the 
the  plaintiff  after  his  decease  a  life  interest  in  the  said 
houses,  determinable,  however,  as  to  one  of  such  houses 
on  her  marrying  without  the  consent  of  the  trustees. 

The  plaintiff,  finding  that  the  promised  document  had 
not  been  executed  by  the  said  Benjamin  Gunnell,  repeat- 
edly requested  and  insisted  on  his  executing  the  same ; 
and  finally,  after  considerable  delay,  and  shortly  after  the 
30th  day  of  March,  1855,  the  said  Benjamin  Gunnell 
informed  the  plaintiff  that  he  had  executed  a  proper  docu- 
ment at  his  said  solicitor's,  and  requested  her  to  attend  at 
such  his  solicitor's,  where  she  accordingly  attended ;  and 
the  said  Mr.  Atkinson  did,  by  the  direction  and  in  the 
presence  of  the  sud  Benjamin  Gunnell,  then  and  there 
read  over  to  the  phuntiff  a  certain  document  whereby  the 
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said  Benjamiu  Gunnell  .^declared  that  his  trustees  or  - 
trustee^  for  the  time  beings  of  his  will  should  stand  pos- 
sessed of  the  said  dwellinghouses  numbered  3  and  6  in 
Prospect  Street,  in  the  borough  of  Kingston-upon-HuU, 
upon  trust  as  to  the  said  dwellinghouse  numbered  6  as 
aforesMd  to  allow  the  plaintiff  to  receive  the  rents 
thereof  for  her  life  for  her  separate  use,  and  as  to  the 
8^  dwelling-house  numbered  3  as  aforesaid  to  allow 
the  plaintiff  to  receive  the  rents  and  profits  thereof  until 
she  marry  without  the  consent  of  the  trustees  or  trustee 
&r  the  time  being  of  the  said  Benjamin  Gunnell's  will, 
or  until  the  plaintiff's  death  (whichever  event  might  first 
happen).  Provided  always  that  the  said  two  dwelling- 
houses  should  respectively  be  kept  in  good  and  thorough 
repair  by  the  plaintiff  during  her  life.  And  the  said 
Mr.  Atkinson  did  then  in  the  plaintiff's  presence  read 
and  explain  such  document,  and  the  plaintiff  at  first  ob- 
jected to  the  provisions  concerning  her  marriage,  but 
finally  ^eed  to  it.  And  the  said  Benjamin  Gunnell  did 
then  infi^rm  the  plaintiff  that  she  was  by  such  document 
provided  for  as  Mr.  Atkinson  had  read  from  the  docu- 
ment^ and  was  thereby  made  perfectly  secure ;  and  the 
plaintiff  was  also  told  by  the  said  Mr.  Atkinson,  in  the 
presence  of  the  said  Benjamin  Gunnell,  that  such  docu- 
ment was  duly  executed  by  the  said  Benjamin  Gunnell, 
and  would  legally  and  properly  secure  to  her  the  afore- 
said rights  and  interests  in  the  said  houses ;  and  the  said 
Benjamin  Gunnell  having  repeated  that  she  was  now  per- 
fectly secure,  she,  having  no  person  to  advise  her,  relied 
upon  the  said  Benjamin  Gunnell  and  such  solicitor,  and 
in  perfect  trust  and  confidence  that  they  would  not  de- 
ceive her,  but  that  she  was  made  quite  secure  of  the 
aforesaid  provision,  and  would,  upon  the  decease  of  the 
said  Benjamin  Gunnell,  certainly  have  and  enjoy  such 
rights  and  interests  in  the  said  houses  as  aforesaid,  re- 
tamed  to  the  residence  of  the  said  Benjamin  Gunnell, 
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and  from  that  time  up  to  ibo  time  of  bis  death  paid  th^ 
greatest  care  apd  attention  to  the  said  Benjamin  GunneU 
and  his  house ;  and  he  havingj  in  consequenee  of  his 
said  diseased  and  infirm  state,  required  great  attention 
both  by  night  and  day,  she  thereby  greatly  over-exerted 
her  strength  and  materially  injured  her  health,  trusting 
and  relying  that  she  would  by  such  provision  as  afore<- 
said  ultimately  have  the  means  of  livelihood  without  the 
necessity  of  working  for  the  same. 

From  the  time  of  the  execution  of  the  said  document 
up  to  the  time  of  the  decease  of  the  said  Benjamin  Gunnell 
he  had  only  one  girl  as  a  servant,  and  consequently  th^ 
plaintiff  had  not  only  to  attend  upon  the  said  Beqjainin 
Ounnell  as  aforesaid,  but  also  to  attend  to  and  herself 
perform  the  greatest  part  of  the  household  duties  of  ^ 
servant,  and  also  to  cook  the  food. 

The  said  Benjamin  Gunnell  departed  this  life  op  the 
28th  day  of  March,  1858,  leaving  the  defendant  William 
Anderson  Gunnell,  his  only  son  and  heir-at-law,  him 
surviving ;  and  the  plaintiff  did,  after  his,  the  said  Ben^- 
jamin  Gunnell's  decease,  attend  to  the  household  duties 
attendant  on  his  death  and  funeral. 

The  plaintiff  finds  that  the  will  of  the  said  Benjamin 
Gunnell  bears  date  the  19th  May,  1854,  and  thereby  th^ 
testator,  after  bequeathing  certain  legacieci  therein  men*- 

tioned,  bequeaths  the  plaintiff  10/.,  and,  amongst  oth^T 
things,  devises  hie  dwelling-houses,  9,  3,  apd  fi  (afjj^r- 
wards  numbered  8, 4,  and  6)  in  Prospect  Street  afore«- 
said,  with  the  appurtenances,  with  the  residue  of  his  real  ^ 
estate,  to  the  use  of  his  trustees,  their  heirs  and  sAsigns, 
upon  trust  to  permit  and  allow  his  son,  the  defendant 
TVllliam  Anderson  Gunnell,  to  receive  the  rents  and 
profits  thereof  for  his  life,  and  immediately  after  his 
decease  upon  trust  to  sell  the  same  and  stand  possessed 
of  the  proceeds,  upon  trust  to  pay  and  ^divide  the  same 
onto  and  between  such  grandchildren  of  the  testator's 
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(whether  grandsons  or  granddaughters)  as  shall  be  living 
at  the  time  of  such  sale  as  tenants  in  common,  equally 
and  absolutely,  the  shares  of  such  grandchildren  as  might 
be  females  for  their  separate  use;  and  he  appointed 
William  Cousens  and  the  defendant  Edward  Maw 
trustees  and  executors  of  his  will ;  and  the  said  testator, 
by  a  codicil  dated  the  same  day,  empowered  his  trustees, 
if  any  of  his  granddaughters,  Mary  Jane  Gunnell,  Alexan- 
drina  Victoria  Gunnell,  and  Sarah  Morton  Gunnell,  should 
cease  to  reside  with  their  father,  to  pay  to  them  during 
their  father's  lifetime,  out  of  the  rents  of  his  real  estate, 
an  annuity  of  15/.  a  year. 

The  said  Benjamin  Gunnell  did,  by  a  second  codcil 
dated  the  30th  March,  1855,  after  partially  reciting  his 
will,  and  that  his  houses  in  prospect  Place  were  then 
numbered  3,  4,  and  6,  revoke  the  trust  in  his  said  will  of 
the  dwelling-houses  numbered  2  and  5  (then  3  and  6)  in 
Prospect  Street  aforesaid,  in  favour  of  his  sidd  son,  and 
instead  and  place  thereof  he  declared  to  the  effect  herein- 
before stated  in  the  9th  paragraph  hereof,  and  that  after 
the  determination  of  the  interest  given  the  plaintiff,  the 
sidd  dwelling-houses  should  be  upon  trust  for  his  said  son 
for  life,  and  after  his  decease  upon  the  same  trusts  as 
declared  by  his  said  will,  and  appointed  George  Tune 
trustee  and  executor  in  the  place  of  the  said  William 
Cousens. 

The  bill  proceeded  to  allege  that  the  plaintiff  had  dis- 
covered that  by  his  will,  dated  in  1854,  the  testator  had 
given  the  houses  in  question  to  trustees  in  trust  for  sale, 
with  direction  to  sell  the  same,  and  pay  the  interest  and 
ultimately  the  proceeds  among  persons  named  in  the  wilL 

The  bill  alleged  that  on  the  12th  of  March,  1858,  by 
another  codicil  to  his  will,  the  testator  made  void  all  gifts 
contained  in  liis  will  or  codicil  in  favour  of  the  plaintiff, 
and  directed  that  his  will  and  codicil  should  be  read  as  if 
her  name  and  any  directions  for  her  benefit  were  wholly 
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expunged  from  the  said  will,  which  in  all  other  respects 
he  confirmed. 

The  pbuntiff  finds  that  the  said  alleged  third  codicil 
was  executed  only  sixteen  days  before  the  testator*s  de- 
cease,  when  he  was  very  ill  and  infirm,  and  the  pluntiff 
believes  that  the  said  Benjamin  Gunnell  would  not,  after 
her  great  and  daily  exertions  for  his  care  and  comfort  and 
great  attention  towards  him,  have  attempted  to  deprive 
her  of  the  provision  he  had  made  for  her  unless  he  had, 
while  so  ill  and  infirm,  been  improperly  prejudiced  against 
her,  and  wrongly  and  unduly  influenced  by  his  son  the 
defendant  William  Anderson  Gunnell,  or  some  other 
person  unknown  to  the  plaintiff,  to  revoke  the  said  second 
codicil ;  and  such  revocation  was  obtained  by  fraud,  and 
ought  not  in  equity  to  be  allowed  to  operate  to  deprive 
the  plaintiff  of  such  rights  or  interests  as  aforesaid. 

The  plaintiff  has  in  all  things  performed  her  part  of 
the  aforesaid  agreements  with  the  said  Benjamin  Gunnell, 
and  is  in  consequence  entitled  to  have  the  full  benefit  of 
the  aforesaid  agreements  of  the  said  Benjamin  Gunnell, 
and  to  have  the  same  duly  performed  by  the  persons 
claiming  under  his  will  and  codicils. 

The  plaintiff  submits  that,  in  case  this  Honourable 
Court  shall  be  of  opinion  that  she  is  not  entitled  to  such 
relief  as  aforesaid,  then  that  she  is  entitled  to  receive 
from  and  to  be  paid  out  of  the  estate  of  the  said  Benjamin 
Gunnell  proper  remuneration  or  wages  for  the  time, 
trouble,  and  attention  she  did  as  aforesaid,  during  the 
lifetime  of  the  said  Benjamin  Gunnell,  expend  upon  and 
pay  to  him,  and  after  his  decease  expend  and  pay  in  and 
about  his  decease  and  funeral;  and  that  she  is  for  the 
amount  thereof  a  simple  contract  creditor  against  his 
estate  and  representatives,  and  ought  to  be  paid  the  same 
in  a  due  course  of  administration. 

The  bill  alleged  that  the  will,  with  the  three  codicils, 
was  duly  proved  by  one  executor,  that  repeated  appli- 
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cations  were  made  on  the  part  of  the  plaintiff  to  the 
defendants  to  allow  the  plaintiff  to  have  and  enjoy  the 
said  houses^  or  to  pay  the  plaintiff  the  said  remuneration, 
but  without  success. 

The  defendants  put  in  a  joint  and  several  answer. 
The  defendant  Gunnell  said  that  when  the  plaintiff 
arrived  at  his  fieither's  house,  his  father  in  her  presence 
told  defendant  that  he  had  sent  for  her  to  give  her,  for 
her  services,  her  board,  lodging,  and  clothing,  and  what 
pocket-money  he  thought  she  might  require,  and  he 
further  said,  ^^  If  she  tires,  she  can  go  back  again ;  and 
if  she  behaves  herself,  t  shall  very  likely  do  something 
for  her  when  anything  happens  to  me.''  The  plaintiff 
thereupon  said  she  should  be  very  glad  to  stay^  as  it 
would  be  a  good  home  for  her  and  her  child.  They 
denied  that  there  Was  any  agreement  as  to  the  amount  of 
the  poeket-money.  They  said  they  did  not  believe  there 
had  been  any  such  agreement  as  alleged  in  the  bill,  or 
that  Mr.  Gunnell  or  Mr.  Atkinson  led  the  plaintiff  to 
believe  that  the  second  codicil  was  a  secure  or  irrevocable 
agreement.  They  denied  all  undue  influence  (which  had 
been  charged  by  the  bill)  as  to  the  revocation,  and  finally 
insisted  upon  the  Statute  of  Frauds,  and  claimed  the 
iMme  benefit  as  if  they  had  pleaded  the  same  or  demurred 
to  the  bllL 

Mt*  A.  0.  Atkinson,  the  solicitor,  deposed,  on  behalf  of 
the  defendants,  that  he  never  received  from  Mr.  Gunnell 
any  instructions  to  prepare  a  '^secure  and  irrevocable 
Agreement,"  nor  did  he  imagine  that  any  such  document 
was  to  be  prepared.  He  never  heard  such  a  thing  sug* 
gested  till  he  saw  the  bill.  Oil  the  occasion  of  the  tes- 
tator's executing  his  third  codicil^  deponent  read  it  over 
to  him  very  careMly,  and,  as  it  was  executed  at  his  Son's 
house,  he  asked  him  if  it  was  done  of  his  own  free  wilL 
Testator  said  it  was,  and  he  told  deponent  that  he  had 
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determined  to  revoke  the  devise  to  the  plaintiff  on  account 
of  her  improper  conduct. 

Mr.  Bacon  and  Mr.  Roberts  for  the  plaintiff. 

The  principle  on  which  this  bill  is  filed  is  well  settled 
by  a  long  series  of  decisions  in  this  Courts  viz.^  that 
where  a  representation  is  made  by  one  man  on  the  faith 
of  which  another  acts,  the  Court  will  direct  that  repre- 
sentation to  be  made  good.  In  Hammersfy  v.  De  Biel  (a), 
and  Payne  v.  Mortimer(b)y  where  a  marriage  took  place 
on  the  faith  of  representations  made  previously,  the 
Court  held  that  that  representation,  coupled  with  the 
marriage,  constituted  contracts  which  it  decreed  to  be 
preformed.  iVofe  v.  Soa(fy{c)  was  a  strong  case  of  the 
same  class,  differing  only  in  its  circumstances.  It  was 
quite  clear  from  these  authorities  that  if  Gunnell  were 
living  he  would  be  bound.  It  was  unimportant  that  he 
supposed  the  codicil  to  be  revocable :  iVofe  v.  Soady  (d). 

In  Piggott  v.  Stratton  (e)  the  Lords  Justices  reviewed 
the  cases,  and  declared  them  to  be  in  conformity  with  the 
rule  above  stated.  The  question  had  most  frequently  arisen 
on  representations  made  with  a  view  to  marriage,  and  in 
almost  all  the  cases  the  Court  compelled  the  party  making 
such  representations  to  make  them  good.  Hammersleyy. 
De  Biel  [f)  was  the  leading  case  on  this  point,  and  had 
been  followed  by  his  Honour  in  the  case  of  Payne  v.  Mor^ 
timer  {g),  which  was  affirmed  by  the  Lords  Justices  (A). 
In  Montefiori  v.  Montefiori  (i)  a  note  given  fraudulently  to 
procure  a  marriage  was  held  binding  on  the  drawer.  In 
Neville  v.   Wilkinson  (A),  the   defendant  having  made  a 
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{a)  12  CI.  k  Fin.  45. 

(J)  iln^^,  Vol.  1,118. 

(e)  Ibid  1. 

{d)  Ibid. 

(e)  iDeG.F.&J.  33. 


(/)  12  CI.  k  Fin.  45. 
(g)  Ana,  Vol.  1, 118. 
(k)  4  De  0«  ^  J.  447. 
{%)  1  Sir  Wm.  Bl.  363. 
(h)  1  B.  C.  C.  643. 
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representation  that  no  debt  was  due,  on  the  faith  of 
which  a  marriage  was  contracted,  was  restrsdned  from 
recovering  the  debt. 

On  these  grounds  it  was  submitted  that  the  plaintiif 
was  entitled  to  a  decree. 

Mr.  Roxburgh  and  Mr.  C.  T.  Simpson  for  the  defen- 
dants. 

The  first  difficulty  the  plaintiff  had  to  meet  was  the  Sta- 
tute of  Frauds.  Here  was  an  alleged  agreement,  which  it 
was  admitted  was  executory ;  and  therefore,  supposing  the 
testator  did  make  the  representation  imputed  to  him,  the 
plaintiff  must  show  that  it  was  in  writing.  On  this 
ground,  therefore,  the  bill  must  be  dismissed. 

Secondly,  the  equity  here  arose  from  expressions  of 
mere  intention;  but  that  was  insufficient;  there  must  be 
the  representation  of  existing  facts :  Jorden  v.  Money  (a). 
In  that  case  the  precise  question  arose  whether  misre- 
presentation of  intention  was  sufficient,  and  it  was  held 
that  it  was  not. 

Thirdly,  it  was  submitted  that  this  Court  had  no 
jurisdiction  to  vary  the  will,  which  was  in  effect  what 
this  bill  sought.  The  proper  course  would  be  to  apply 
to  the  Judicial  Committee  of  the  Privy  Council  against 
the  sentence  of  the  Ecclesiastical  Court:  Allen  v.  JtPPher^ 
son  (&). 

The  Yice-Chakcellob  : — 

Belief  is  sought  by  the  plaintiff  in  this  suit  on  a 
principle  which  is  well  established.  If  she  can  prove  by 
sufficient  evidence  that  the  testator  induced  her  to  con- 
tinue her  valuable  services  on  the  faith  of  his  representation 
that  he  would  leave  her  the  property  in  question  at  his 
death,  she  is  entitled  to  the  assistance  of  the  Court.  Lord 


(a)  6  H.  of  L.  &  185. 


(b)  1  H.of  L.C.101. 
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Cottenham's  statement  of  the  doctrine  in  the  case  of        ^^^ 
HammersUy  v.  De  Biel  (a)  has  been  repeatedly  referred  to 
and  acted  upon  in  recent  cases :  ^^  A  representation  made 
by  one  party  for  the  purpose  of  influencing  the  conduct 
of  the  other  party ^  and  acted  upon  by  him^  will  in  general 
be  sufficient  to  entitle  him  to  the  assistance  of  this  Court 
for  the  purpose  of  realising  those  representations."  Eyen 
at  law  it  was  laid  down  by  Lord  Denman,  in  the  case  of 
Pichard  v.  Sean  (Jb)y  that^  whatever  a  man's  real  intention 
may  be,  if  he  so  conducts  himself  that  a  reasonable  man 
would  take  the  representation  to  be  true,  and  believe 
that  it  was  meant  that  he  should  act  upon  it,  and  did  act 
upon  it  as  true,  the  party  making  the  representation  is 
bound  by  it. 

There  is  the  clearest  evidence  in  this  case  of  the 
drcumstances  under  which  the  testator  executed  the 
codicil  to  his  will  by  which  he  gave  to  the  plaintiff 
that  property  in  respect  of  which  she  now  sues.  The 
testator  executed  the  codicil,  and  took  the  plaintiff  to  his 
solicitor's  office  to  show  it  to  her,  and  to  make  her  aware 
of  its  contentS|  in  order  to  satisfy  her  mind  and  to  induce 
her  to  continue  those  services  whicn  she  rendered  to  him 
on  the  &ith  of  his  representation  that  she  would  enjoy 
the  property  afler  his  death. 

It  has  been  argued  for  the  defendants  that  there  is 
no  evidence  in  writing  of  the  representation  except  by 
the  codicil  itself,  which,  being  a  revocable  instrument, 
is  not  binding.  But  there  is  no  authority  to  show  that 
relief  is  to  be  refused  unless  the  representation  be  in 
writing.  The  Statute  of  Frauds  has  no  application  to 
cases  of  this  kind.  No  doubt  there  must  be  the  clearest 
evidence  of  the  representation.  Anything  vague  or  in- 
distinct in  its  nature  would  prevent  the  right  to  re- 
lief.    But  in  the  present  case  the  codicil  is  adduced 

{a)  12  CI.  &:  Fin.  45.  (I)  6  Ad.  k  £U.  469. 
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as  evidence  in  writing  of  the  fact  of  the  representa- 
tion, and  for  that  purpose  it  is  perfect  evidence.  In 
cases  of  this  kind,  a  representation  that  the  property  is 
to  be  given  by  a  revocable  instrument  is  binding.  It  is 
the  law  of  the  Court  which  makes  it  binding,  although  it 
be  of  the  essence  of  the  representation  that  the  instru- 
ment is  to  be  of  a  revocable  nature.  No  evidence  of  the 
representation  can  well  be  stronger  than  the  actual  pre- 
paration and  production  of  the  instrument,  whether  re- 
vocable or  not ;  and  where  the  preparation  and  production 
and  execution  of  the  instrument  all  take  place  for  the 
purpose  of  influencing  the  conduct  of  the  other  party 
who  acts  upon  it,  the  principle  applies  in  its  full  force. 
As  to  the  reliance  which  the  defendant's  counsel  placed 
on  the  decision  of  the  House  of  Lords  in  the  case  of 
Jorden  v.  Moneys  although  the  decision  in  that  case  is  no 
doubt  binding)  it  cannot  be  considered  as  a  reversal  of 
the  decision  of  the  House  of  Lords  in  Hammersley  v.  De 
Biel;  and  the  proposition  attributed  to  Lord  Cranworth 
in  the  printed  report,  that  a  statement  or  representation 
of  what  a  person  intends  or  does  not  intend  is  not  suffi- 
cient, seems  irreconcilable  with  the  decision  of  the  House 
of  Lords  in  Hammersley  v.  De  Biely  and  with  the  law  as 
laid  down  by  all  judges  of  the  highest  authority.  It 
is  remarkable  that  the  case  of  Hammersley  v.  De  Biel  was 
not  referred  to  by  any  of  the  counsel  or  law  lords  in  the 
case  of  Jorden  v.  Money. 

It  was  argued  that  the  grant  of  probate  of  the  codicil 
is  conclusive  as  to  the  revocation,  and  no  doubt  it  is 
so;  but  it  is^the  revocation  which  makes  the  assistance 
of  this  Court  necessary.  In  cases  of  this  kind,  where 
the  testator  is  bound  by  the  effect  of  his  representation, 
he  cannot  defeat  the  right  to  relief  by  bequeathing  or 
devising  the  whole  of  his  property  to  another  person. 
Whoever  claims  under  the  will  or  codicil  takes  as  a 
mere  volunteer,  a&d  cannot  escape  the  efibot  of  any  act 
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of  the  testator  which  has  bound  the  property  in  his 
lifetime.  The  testator's  representation  in  this  case^  and 
any  other  case  within  the  application  of  the  doctrine^ 
binds  the  property  which  he  devised  to  the  plaintiff  as 
completely^  according  to  the  law  of  this  Court,  as  if  he 
had  bound  himself  in  consideration  of  money  not  to  revoke 
the  gift,  and  had  made  the  person  named  in  his  will  a 
purchaser  of  the  property  devised. 

K  this  be  the  correct  view,  a  representation  which 
affects  specific  property  must  bind  the  property  as  effec- 
tually as  a  representation  generally  to  leave  a  sum  of 
money  would  bind  the  general  assets,  and  the  present 
plaintiff  is  entitled  not  to  have  relief  out  of  the  general 
assets,  but  out  of  that  specific  property  which  the  tes- 
tator represented  to  her  that  she  was  to  enjoy  after  his 
death,  she  having  acted  upon  the  faith  of  that  represen- 
tation and]  performed  those  services  which  he  by  the 
representation  induced  her  to  render. 

There  must,  therefore,  be  a  declaration  that,  it  appear- 
ing that  the  plaintiff  had  been  induced  to  render  Valuable 
Services  to  the  testator  on  the  faith  of  the  representation 
that  by  doing  so  she  would  become  entitled  to  the  benefit 
of  the  trusts  created  in  her  favour  by  the  second  codicil 
to  his  will,  the  testator  had  no  right  to  revoke  the  said 
trusts;  and  therefore  order  and  decree  that  the  trusts  in 
fisivour  of  the  said  plaintiff  declared  by  the  second  codicil 
be  perfbrmed,  with  liberty  to  the  plaintiff  to  apply  at 
ehambers'  fi>r  any  directions  necessary  for  the  due  per- 
formance of  the  said  trusts.  The  plaintiff's  costs  of  the 
suit  to  be  taxed  and  paid  by  the  defendants  William 
Anderson  Gunnell  and  Edward  Maw.    LlbeHy  to  ftpply. 


ises. 
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Gift  by  a 
testator  of 
9000/.  to  a 
woman  with 
whom  he  had 
contracted  an 
invalid  mar- 
riage, "  to  be 
for  her  sole 
and  separate 
use  diiriogher 
lifetime,  and 
while  she 
continues 
unmarried : 
thereafter, 
should  she 
marry,  the 
principal  sum 
with  accruing 
interest 
thereon  to 
pass  into  the 
hands  of  the 
residuary 
legatee  "— 
i/eitfan 
absolute  gift 
subject  to  a 
gift  over  in 
case  of  her 
marrying 
again. 


M'CULLOCH  V.  M'CULLOCH. 


G 


EORGE  MCCULLOCH,  staff-surgeon  on  half-pay, 
by  his  will,  dated  the  29th  October,  1859,  made  the  fol- 
lowing disposition : — 

"  To  Agnes  Bland,  sometimes  called  M'CuUoch,  of 
Dudley  Grove  House,  in  the  parish  of  Paddington,  in  the 
oity  of  London,  the  sum  of  3000/.   sterling,  the   in- 
terest thereof  to  be  for  her  own  sole  and  separate  use 
during  her  lifetime,  and^while  she  continues  unmarried; 
thereafter,  should  she  marry,  the  principal  sum  with  the 
accruing  interest  thereon  to  pass  into  the  hands  of  my 
residuary  legatee.     Also  to  Jane  Elizabeth  Bland,  other- 
wise M^CuUoch,  daughter  of  the  above-named  Agnes 
Bland  or  M^Culloch,  the  sum  of  3000/.  sterling  for  her 
sole  and  separate  use  for  ever,  the  interest  of  the  said 
capital  sum  of  3000/.  to  be  now  applied  for  her  munten- 
ance  and  education,  and  thereafter  as  she  may  think  pro- 
per, both  as  regards  principal  and  interest.  And  I  appoint 
my  brother,  the  Rev.  William  M^Culloch,  minister  of  the 
Free  Church  of  Carnbee,  Fifeshire,  Scotland,  and  Alfred 
Peskett,  Esquire,  doctor  of  medicine,  residing  at  Layton, 
in  the  county  of  Essex,  England,  to  be  my  trustees  in 
behalf  of  the    said   Agnes   Bland,    sometimes    called 
M'Culloch,  and  of  the  said  Jane  Elizabeth  Bland,  other- 
wise M^Cullooh,  daughter  of  the   said  Agnes  Bland, 
sometimes  called  M'CuUoch,  to  see  this  instrument,  with 
my  intentions  therein  as  regards  each  of  the  above-named 
Agnes  Bland,  sometimes  called  M^Culloch,  and  Jane 
Elizabeth  Bland,  otherwise  M'CuUoch,  fully  carried  out 
I  also  bequeath  to  my  brother,  the  Reverend  William 
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M'CuUoch,  minister  of  the  Free  Church  of  Cambee,        1W8- 
Fifeshire,  Scotland^  the  sum  of  1000/.  sterling  for  his   ic'Culloch 
own  sole  and  separate  use  for  ever^  as  also  my  horse  and  ii^colloch. 
brougham^  with  the  harness,  at  the  time  of  my  death.        'tmunt 
Also  all  my  pictures  after  the  demise  of  my  mother,  the 
pictures  not  to  be  sold  out  of  the  family.     I  also  be- 
queath to  my  sister  Lillias  Sarah  M'Culloch,  otherwise 
Magennis,  the  sum  of  500/.  sterling  for  her  own  sole  and 
separate  use,  and  entirely  independent  of  her  present  or 
any  other  husband  she  may  have.     I  also  bequeath  to 
Alfred  Peskett,  Esquire,  doctor  of  medicine,  residing  at 
Layton,  in  the  county  of  Essex,  England,  the  sum  of 
fifty  guineas  for  his  trouble  in  carrying  out  the  trust 
herein ;  and  I  also  appoint  my  dearest  mother  Mrs.  Jane 
M'Culloch,  residing  at  Ash  Grove  Lodge,  Kingstown, 
Dublin,  Ireland,  my  residuary  legatee,  with  the  desire 
that  my  residuary  estate  be  afterwards  left  by  her  in  her 
own  and  my  name  to  charitable  purposes.  ** 

Probate  of  the  will  was  subsequently  granted  to  his 
brother. 

The  testator  was  married  formerly  in  Ireland  to  a  lady 
by  whom  he  had  one  child,  and  from  whom  he  was  sub* 
sequently  divorced  by  a  decree  of  the  Ecclesiastical  Courts 
in  Ireland.  He  never  again  cohabited  with  that  lady, 
but  during  her  lifetime  he  married  Agnes  Bland,  the 
legatee,  by  whom  he  left  one  child. 

The  bill  alleged  that  the  testator  was  indebted  to 
various  persons  in  a  considerable  amount,  and  charged 
that  Agnes  Bland,  otherwise  M^Culloch,  claimed  to  be 
entitled  to  the  SOOOL  absolutely ;  but  the  plaintiff  charged 
that  she  had  only  a  life  interest  therein.  The  bill  also 
charged  that  the  residuary  legatee  claimed  to  be  entitled 
to  the  residue  absolutely ;  but  that  the  widow  of  the 
testator  (the  first  wife)  contended  that  the  gift  to  charity 
at  the  foot  of  the  will  was  void  for  uncertainty,  and  that 
consequently  she  was  entitled  to  one  third,  and  her  child 
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1M9.  to  the  other  two  thirds.  The  sole  question  now  raised^ 
WClfLJiO0^  however,  was,  whether  the  gift  to  Agnes  Bland  was  for 
H'CuIwi^  life  or  absolutely. 

Mr,   Bacon  and  Mr,    tF.   Forster  appeared  for    the 
plaintiff,  and  submitted  the  case  to  the  Court. 


Mr,  Green  and  Mr.  Rnmsey  for  the  residuary  legatee. 

In  Miles  y,  Clark  {a)  the  words  were  *'  400/.  to  be  paid 
at  and  after  my  decease,  and  vested  in  the  public  funds^ 
the  interest  whereof  she  shall  receive  when  she  attaiqs 
twenty-one ;  in  the  event  of  her  decease  at,'  before,  or 
after  th^  said  period,  a  gift  over ; "  and  it  was  hel4 
that  the  legatee  took  only  a  life  interest  in  the  legacy. 

In  Vatiffhan  v.  The  Marquis  of  Headfort{b)  the  gift  was 
'^  40,000/.  to  Lord  Headfort  and  his  children,  to  be  secured 
to  their  use ; "  and  it  was  held  that  Lord  Headfort  took 
with  remainder  to  his  children. 

In  Wdfb  v.  Chrace  (c),  where  the  frame  of  the  gift 
was  like  the  present  one,  it  was  held  that  the  ^ualiv 
fying  words  were  fn  part  of  the  original  gif|v  On  these 
authorities  it  was  submitted  that  Agpes  Bland  only  took 
for  life  and  until  her  secQQd  marriage. 

[  Ogle  V.  CQrthorn  id)  and  Potter  v.  Jiiehards  (e)  wer^ 
cited.] 

Mr.  Craiff,  for  the  ne^t  of  kin,  topk  the  tam^  yiew* 

Mr.  fFickens  appeared  for  tbi$  Attpn^ey-Geoer^. 

Judgmsni,     Tm;  ViCB-ChaNCE^LOR  : — 

The  question  turns  on  the  meaning  of  the  word  ^'  there- 
after." It  seems  impossible  to  treat  that  word  ^^  thereafter  " 


(a)  1  Keen,  02. 
{b)  10  Sim.  630. 
(0)  2  FhiL  701. 


((f)  14  L.  J.  N.  B.  337,  Chan. 
{e)  24  L.  J.  488,  Chan. 


Judgment, 
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as  referring  to  both  the  events^  viz.^  ^jii^g  &iid  marrying         1863. 
again,  because  the  language  of  the  will  that  follows  that    m'Culloch 
word  excludes  any  such  construction.     In  my  opinion    jml'Culloch. 
that  word  "  thereafter  "  refers  only  to  the  event  of  mar- 
rying again. 

The  testator,  in  very  plain  words,  has  given  the  prin- 
cipal sum  to  the  lady  in  question ;  and  then,  for  a  very 
Intelligible  purpose,  has  directed  how  the  interest  shall 
be  applied  during  her  lifetime,  and  has  added  words  of 
gift  over  to  the  residuary  legatee  in  one  event  only,  viz., 
that  of  her  marrying  again.  It  is  impossible,  therefore 
to  hold  that  she  takes  a  life  estate  only,  when,  if  that 
construction  be  right,  the  words  import  a  clear  gift  of  the 
3000Z. 

She  has  an  absolute  interest  in  the  principal,  with  a 
direction  that  the  interest  only  shall  be  applied  for  her 
use  during  her  life,  because  in  the  event  of  marriage 
there  is  a  gift  over.  Until  this  event  happens,  or  if  it 
never  happens,  no  one  but  this  lady  can  be  entitled  to 
the  legacy. 

There  must  be  a  declaration  that  Agnes  Bland  is  en- 
titled to  the  sum  of  3000/.,  with  a  gift  over  in  case  of  her 
marriage.  The  fund  to  be  carried  to  her  separate  account 
till  marriage  or  further  order;  the  dividends  to  be  paid  to 
her  till  marriage  or  further  order.  Liberty  to  apply  on 
her  death  or  marriage. 
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March I7,is.  SWEET  V.  MEREDITH. 

iiiot'i  S^SS  The  bill  alleged  that,  before  and  at  the  date  of  the 

sale  of  an       .  agreement  in  question  in  this  suit,  the  plaintiff  was  seized 

containing  a  in  fee  simple  in  possession  of  the  rectory  of  Kentisburj, 

S!at"the^*^  North  DeVon.    In  June,  1861,  the  defendant  agreed  to 

Tendor  should  purchase  the  advowson,  subject  to  the  incumbency  of  the 

until  the  plaintiff,  the  then  incumbent,]  for  the  sum  of  5500/.  on 

became  the  terms  contained  in  certain  documents  and  letters. 

iM^b^'  The  bill  alleged  that  the  defendant  agreed  to  make  the 

being  a  ion  of  purchase  with  a  view  to  becoming  the  incumbent  on  the 

the  ▼•odor, 

but  not  a  party  first  vacancy.  On  the  12  th  June,  Mr.  H.  Sweet  of 
^H*  w  n^T*  Taunton,  a  solicitor,  and  a  son  of  the  plaintiff,  wrote  to  the 
iimonlacal.       defendant,  on  behalf  of  his  father,  a  letter,  of  which  the 

material  part  was  as  follows : — 

'*  I  had  a  long  consultation  on  the  subject  [the  sale  of 
the  advowson]  on  Monday,  and  then  received  instructions 
not  to  sell  for  less  than  5500/. ;  should  you  be  willing  to 
give  this  sum,  as  I  am  led  from  your  letter  of  yesterday 
to  hope  that  you  will,  your  reply,  coupled  with  this  letter, 
will  form  a  contract  between  us;  and  I  therefore  beg  to 
state  I  am  selling  for  my  father  on  the  terms  of  sale,  a 
copy  of  which  I  enclose." 

The  enclosed  termsy  so  far  as  they  were  material,  were 
as  follows : — 

<<  Terms  of  the  sale  of  the  advowson  of  Kentisbury^ 
Devon,  of  which  the  Rev.  William  Fort  Sweet  is  the 
incumbent. 

"  The  Bev.  Charles  Barter  Sweet  is  the  patron  and 
the  vendor. 

*'  The  advowson  is  sold  subject  to  the  mortgage  to  the 
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goyemors  of  Queen  Anne's  Bounty^  on  which  420/.  and        1662. 
interest  will  remain  to  be  discharged  on  the  completion       swebt 
of  the  purchase,  and  the  future  incumbent  is  to  be  en- 
titled to  the  profits  of  the  living  from  the  time  he  comes 
into  possession. 

'^  The  purchase  to  be  completed  at  Michaehnas,  186 1, 
and  the  conveyance  to  be  prepared  at  the  purchaser's 
expense  in  the  usual  way. 

^*  The  title  shall  commence  with  an  indenture  dated 
18th  March,  1773." 

The  terms  also  contained  stipulations  as  to  identifying 
and  as  to  the  title  to  a  '^  bit  of  plantation  "  thrown  into 
the  glebe  from  the  Preston  estate,  which  was  to  be  ac- 
cepted. On  the  13th  June,  1861,  in  reply  to  the  above 
letter,  the  defendant  wrote  to  the  plaintiff's  solicitor  as 
follows : — 

^^  I  feel  much  obliged  for  your  letter  of  yesterday,  and 
terms  of  sale  of  Kentisbury.  If  I  should  ever  have  an 
opportunity  of  going  with  you  into  the  figures  and  calcu- 
lations I  made,  by  which  you  thought  I  was  reducing 
my  offer,  you  will  find  it  comes  pretty  near  to  the  same 
conclusion  as  your  letter  of  the  12th  instant.  Therefore 
I  close  with  your  offer,  and  agree  to  purchase  the  ad- 
Yowson  pf  Kentisbury  for  5500/.,  on  the  conditions  of 
your  letter  of  the  12th  instant,  and  terms  of  sale  &c. 
accompanying  it,  if,  as  I  understand  the  negotiation,  a 
vacancy  is  to  take  place  at  Michaelmas  in  completion  of 
the  purchase ;  not  that  I  want  to  turn  out  your  brother 
if  he  desires  to  occupy  the  house  for  any  time,  for  we  are 
very  comfortable  here  at  present." 

On  the  15th  June,  1861,  Henry  Sweet,  as  the  plaintiff's 
Boliritor,  wrote  to  the  defendant  a  letter  which  contained 
the  following  passage : — 

*'  I  think,  however,  the  contingency  may  be  met  of 
the  living  not  becoming  vacant  at  the  time  named,  by 
my  father  engaging  to  pay  you  interest  on  the  purchase 
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I8es.  money  from  the  completion  of  the  purchase  until  the 
SwBBT  vacancy  occurs ;  and  if  you  approve  of  this,  and  write 
Mbrbdith  ™®  *  letter  to  the  effect  that  you  agree  to  purchase  the 
advowson  on  the  condition  of  my  letter  of  the  12th  in- 
stant^ and  terms  of  sale  &c.  accompanying  it,  if  my 
father  will  engage  to  pay  you  interest  on  the  purchase 
money  at  the  rate  of  5L  per  cent,  per  annum  from  the 
completion  of  the  purchase  until  the  living  becomes 
vacant,  I  will  write  you  a  reply  agreeing  that  he  shall 
do  so." 

On  the  17th  day  of  June,  1861,  the  defendant 
signed  and  sent  to  Henry  Sweet,  as  agent  of  the 
plaintiff,  an  agreement  of  that  date,  which  was  as  fol- 
lows : — 

"  I  agree  to  purchase  the  advowson  of  Kentisbury  on 
the  conditions  of  your  letter  of  the  12th  instant,  and 
terms  of  sale  accompanying  it." 

On  the  same  17th  day  of  June  the  defendant  wrote 
and  sent  to  Henry  Sweet,  as  agent  of  the  plaintiff,  a 
letter  of  that  date,  which  wafr  in  part  as  follows  : — 

'^  I  agree  to  purchase  the  advowson  of  Kentisbury  on 
the  conditions  of  your  letter  of  the  12th  instant  [mean- 
ing the  said  letter  of  that  date]  and  terms  of  sale  ac- 
companying it  [meaning  the  said  terms  hereinbefore 
set  forth].  If  you  accept  this,  you  can  say  that  interest 
shall  be  paid  from  Michaelmas  until  a  vacancy." 

On  the  receipt  of  the  last-mentioned  letter  the  said 
Henry  Sweet,  as  the  pluntiff's  agent,  on  the  18th  day  of 
June,  1861,  wrote  and  sent  to  the  defendant  a  letter  of 
that  date,  which  was  in  part  as  follows : — 

**  I  beg  to  acknowledge  the  receipt  of  your  letter  of 
yesterday  [meaning  the  said  letter  dated  the  17th  day  of 
June,  1861]  agreeing  to  purchase  the  advowson  of 
Kentisbury  on  the  conditions  of  my  letter  of  the  12th 
instant,  and  terms  of  sale  accompanying  it ;  and  on  my 
&ther's  part  I  engage  to  allow  you  interest  on  the  pur- 
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chase-monej  (5500/.)  [at  6/.  per  cent  per  annum  from  1WI9. 

the  completion  of  the  purchase  till  the  living  becomes  swbkt 

vacant,"  as  by  the  said  several  letters  will  appear.  Mbrbdith. 

The  abstract  of  the  plaintifTs  title  was  delivered  to  the  '• —  , 

Stat«9n»HU 

defendant  on  the  29th  day  of  July,  1861.  No  objection 
was  made  to  the  title  disclosed  thereby,  nor  any  step 
taken  by  him  towards  the  completion  of  his  sidd  purchase 
until  the  1 1th  day  of  September,  1861.  Shortly  before 
that  day  W.  F.  Sweet  had  informed  the  defendant  (as 
was  the  fact)  that  the  plaintiff  was  seriously  ill,  and  on 
that  Mr.  Friend,  the  solicitor  of  the  defendant,  sent  to 
Messieurs  Beadons  and  Sweet,  the  plaintiff^s  solicitors, 
the  draft  of  the  proposed  conveyance  of  the  said  advowson 
to  the  defendant  for  perusal  by  the  plaintiff's  solicitors 
without  prejudice  to  any  requisitions  which  the  defendant 
might  have  to  make  on  the  title  to  the  said  advowson. 

On  the  30th  day  of  September,  1861  (being  the  day 
after  that  on  which  the  said  purchase  ought  to  have  been 
completed),  the  plaintiff's  solicitors  received  from  the  de- 
fendant's solicitor  his  requisitions  on  the  title  to  the 
advowson,  and  on  the  same  day  the  plaintiff's  solicitors 
forwarded  their  replies  to  such  requsitions  to  the  defen- 
dant's said  solicitor,  who  was  satisfied  with  such  replies. 
Before  the  29th  day  of  the  said  month  of  September  the 
defendant  entered  into  an  agreement  to  let  the  glebe 
lands  belonging  to  the  rectory  as  from  that  day. 

Shortly  after  the  30th  day  of  September  W.  F.  Sweet 
agreed  with  the  defendant  at  once,  in  anticipation  of  his 
intended  resignation  of  the  said  rectory,  to  give  up  to  the 
defendant  the  possession  of  the  rectory-house,  and  that 
the  defendant  should  receive  the  profits  of  the  said  rectory 
as  from  the  29th  day  of  September,  1861.  Accordingly 
the  defendant,  on  the  23rd  day  of  October,  1861,  took 
possession  of  the  rectory-house,  and  exercised  acts  of 
ownership  over  the  glebe  lands  belonging  to  the  rectory. 

Befinre  W  F.  Sweet  gave  up  to  the  defendant  the  pos^ 
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-^^_r       seBsion  of  the  said  rectory-house  he  wrote  to  the  defen- 
SwBBT       dant  a  letter  dated  the  8th  October  last^  which  was  in 
Mekb'dith.    P^^^  ^  follows : — "  I  conclude  the  money  for  the  living 
St  ImtMki     ^^^^  ^^  P^^^  **  once,  as  I  am  virtually  giving  up  posses- 
sion by  quitting  the  house ;  if  not,  I  suppose  the  lawyers 
will  agree  on  some  interest  till  my  resignation,  as  I  shall 
not  be  receiving  any  proceeds  of  this  living  from  Mi- 
chaelmas last."    In  reply  to  this  letter  the  defendant,  on 
the  9th  day  of  October  last,  wrote  to  W.  P.  Sweet  a 
letter  of  that  date,  which  was  in  part  as  follows : — "  I  saw 
Mr.  Friend  [the  defendant's  solicitor] ;   it  is  all   satis- 
factory about  the  title,  &c.  ;   and,  as  I  told   you,  the 
money  is  part  of  a  larger  sum,  and  what  is  required  shall 
be  realised   as  soon  as  possible — ^meanwhile  you   shall 
receive  interest  from  the  29th  ultimo." 

The  bill  alleged  that  the  defendant  had  accepted  the 
title  to  the  said  advowson,  and  purchased  the  furniture  of 
the  said  W.  F.  Sweet  which  was  in  the  rectory-house* 
and  had  also  arranged  with  the  defendant  the  amount 
payable  for  dilapidations  on  W.  F.  Sweet's  vacating  the 
rectory,  which  amount  had  been  allowed  by  him  to  the 
defendant  out  of  the  purchase-money  of  the  said  fur- 
niture. 

The  bill  further  alleged  that  W.  F.  Sweet  had,  ever 
since  the  29th  day  of  September,  been  ready  to  resign 
the  rectory  for  the  benefit  of  the  defendant  on  his  com- 
pleting his  purchase  of  the  advowson,  and  that  the  living 
would,  but  for  the  defendant's  default,  have  been  vacant 
on  the  said  29th  of  September.  That  the  defendant  was 
still  in  possession  of  the  rectory-house,  and  in  receipt  of 
the  profits  of  the  said  rectory ;  but  refused  or  neglected 
to  complete  his  purchase,  though  he  did  not  even  allege 
any  justifiable  ground  for  such  refusal  or  neglect. 

The  bill  therefore  prayed  that  the  defendant  might  be 
decreed  specifically  to  perform  the  agreement  entered  into 
by  him  for  the  purchase  of  the  advowson,  and  to  pay  to 
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the  plaintiff  the  purchase-money  of  5500/,,  with  such 
interest  thereon  as  the  defendant  might  be  liable  to  pay^ 
the  plaintiff  being  ready,  and  hereby  offering,  on  pay- 
ment to  him  by  the  defendant  of  5500/.  and  such  interest 
as  shall  be  payable  thereon,  to  convey  the  said  advowson 
to  the  defendant  for  an  estate  in  fee  simple  in  possession. 
The  defendant,  by  his  answer,  said  he  believed  his  soli- 
citors had  not  approved  the  title,  and  he  (the  defendant) 
had  not  accepted  such  title.  He  alleged  that  it  was  part 
of  the  agreement,  though  this  part  was  not  reduced  into 
writing,  that  Mr.  W.  F.  Sweet  should,  on  the  completion 
of  the  purchase,  resign  the  incumbency.  In  pursuance  of 
Mr.  W.  F.  Sweet's  agreement  to  resign,  defendant  had 
let  a  portion  of  the  glebe  lands.  Defendant  said  he  was 
informed  by  his  solicitors  that  the  title  was  in  some  re- 
spects defective.  Mr,  W.  F.  Sweet  was  still  the  incum- 
bent of  the  rectory,  and  the  defendant  had  not  been  pre- 
sented. The  defendant  was  in  possession  of  the  rectory- 
house,  but  was  not  in  receipt  of  the  profits.  Defendant 
said  he  did  not  refuse  or  neglect  to  complete  the  purchase, 
if  it  should  be  determined  by  the  Court  that  he  was 
bound  so  to  do,  and  submitted  whether,  in  his  answer,  he 
alleged  any  justifiable  ground  for  such  alleged  refusal  or 
neglect. 


1869. 

SWEJtT 

o. 
Mbrbdith. 

statement* 


Mr.  Malins  and  Mr.  E.  K.  Karslake  for  the  plain- 
tiff.— There  was  a  clear  agreement  accompanied  by 
part  possession.  The  title  was  accepted,  and  then  the 
defendant,  being  unable  or  unwilling  to  pay  the  money, 
set  up  the  case  of  simony.  It  was  submitted  that  no 
such  case  arose,  the  vendor  of  the  advowson  was  not 
the  clerk;  the  clerk  was  no  party  to  the  contract  in 
any  way,  nor  had  any  interest  in  the  subject  matter. 
Whether  he  resigned  or  not  was  a  question  entirely  for 
himself,  and  neither  the  plaintiff  nor  the  defendant  had 
any  authority  to  influence  him  in   any   way.     It  was 
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eubmitted,  therefore,  that  the  plaintiff  was  entitled  to  a 
decree. 

Mr.  T,  Terrell  and  Mr.  Everett  for  the  defendant. — 
The  Court  looked  at  the  substance,  and  not  at  the  form, 
and^  applying  that  rule,  it  was  clear  that  this  was  a 
simoniacal  contract.  In  Grey  v.  Hesketh  (a),  where  there 
was  a  suspicion  of  simony,  the  Court  ordered  discovery. 
{^Greenwood  v.  The  Bishop  of  London  {hi)  was  also  cited.] 

Secondly,  it  was  submitted  that  the  title  was  not  ac- 
cepted, and  the  defendant  was  entitled  to  a  reference  to 
chambers  to  approve  of  the  title.  This  was  a  reversionary 
right  subject  to  the  right  of  the  existing  incumbent,  and 
this  Court  will  not  in  such  case  decree  specific  perfor- 
mance without  production  of  the  vendor's  title :  Deverell 
V.  Lord  Bolton  (c).  Moreover,'there  should  be  a  general 
reference  to  title,  and  not  on  one  particular  point: 
Lesturgeon  v.  Martin  (d).  On  these  grounds  it  was  sub- 
mitted the  plaintiff's  case  failed. 


Judgment.     ThE  ViCE-ChANCELLOR  : — 

The  effect  of  the  stipulation  for  payment  of  interest  is  to 
increase  the  amount  paid  for  the  purchase  of  the  advow- 
80n  upon  a  principle  which  seems  by  no  means  unfair. 
There  is  nothing  to  bring  the  resignation  of  the  living  by 
the  present  incumbent  within  the  scope  of  the  contract, 
and  the  present  incumbent  is  no  party  to  it.  Simony 
means  a  bargain  for  the  corrupt  presentation  to  an  eccle- 
siastical benefice  for  money,  gift,  or  reward.  In  the 
present  case  there  is  no  bargain  for  the  presentation. 
The  subject  matter  of  the  contract  is  simply  the  right  of 
property  in  the  advowson  on  the  one  hand,  and  on  the 
other  hand  the  price  and  a  certain  rate  of  interest  on 
the  purchase-money  until  a  vacancy  occurs;  and  there  is 
no  bargain  at  all  as  to  the  presentation. 

(a)  1  Arab.  268.  (e)  18  Ves.  515. 

(b)  5  Taunt.  727.  (d)  8  M.  &  K  265. 


GASES  IN  CHANCERY. 


617 


Blackstone  has  justly  sud  that  the  true  notion  of 
simonj,  although  not  the  common  notion,  is  the  obtaining 
holy  orders  or  a  licence  to  preach  by  money  or  corrupt 
practices.  The  contract  now  in  question  is  still  more 
free  from  anything  simoniacal  upon  this  accurate  defini- 
tion ;  therefore  there  must  be  a  decree  for  specific  per- 
formance, each  party  paying  his  own  costs  of  tiie  suit. 


IMS. 


Judgment, 


LANGFORD  r.   GOWLAND. 

PaTEICK  KIERNAN,  by  his  wiU  in  July,  1832, 
gave  all  his  personalty  to  the  plaintiff  G.  Langford  and 
H.  Bamewell,  their  executors,  &c.,  upon  trust  to  convert 
the  same  into  money,  and  in  the  first  place  pay  his  just 
debts,  funeral  and  testamentary  expenses  and  legacies, 
and  then  to  stand  possessed  of  the  residue  upon  trust  to 
pay,  assign,  transfer,  and  make  over  one  equal  eighth 
share  thereof  unto  the  treasurer  of  the  London  Mechanics' 
Institution,  Southampton  Buildings,  Chancery  Lane,  for 
the  benefit  of  that  institution,  and  to  whom  for  such 
purpose  he  accordingly  bequeathed  the  same  one-eighth 
share.  Testator  then,  using  the  same  language,  be- 
queathed the  other  seven  eighth  shares  to  the  following 
societies  and  institutions: — To  the  British  and  Foreign 
School  Society  one  equal  eighth  part;  to  the  Literary 
Fund  Society  one  equal  eighth  part ;  to  the  East  London 
Irish  Free  School  Society  one  equal  eighth  part ;  to  the 
London  Fever  Hospital  one  equal  eighth  part;  to  the 
Anti-Slavery  Society  one  equal  eighth  part;  to  the 
African  Institution  one  equal  eighth  part;  and  to  tiie 
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Argument, 


Society  for  Improving  the  Condition  of  the  Irish  Pea- 
santry one  equal  eighth  part 

The  testator  died  on  the  23rd  of  November^  1858,  a 
bachelor^  leaving  certain  persons  his  next  of  kin^  who 
were  defendants. 

A  bill  was  subsequently  filed  by  the  executor  against 
the  legatees  to  administer  the  testator's  estate.  By  the 
decree  certain  inquiries  were  directed.  The  chief  derk 
found  that  five  of  the  societies  named  were  in  existence ; 
and  three^  the  East  London  Irish  Free  School  Society, 
the  Anti-Slavery  Society,  and  the  African  Institution, 
had  ceased  to  exist,  the  last-named  before  the  date  of  the 
will,  and  the  two  others  since  the  date  of  the  will  and 
before  the  testator's  death. 

Mr.  Bacon  and  Mr.  J.  T,  Humphrey ,  for  the  plfuntiff, 
submitted  whether,  if  the  bequest  to  the  societies  which 
were  extinct  at  the  testator's  death  failed,  the  doctrine  of 
cy-pres  was  applicable. 

Mr;  Bovill  appeared  for  the  Mechanics'  Institute. 

Mr.  Malins  appeared  for  the  British  and  Foreign 
School  Society. 

Mr.  Hishp  Clark  and  Mr.  Dryden  appeared  for  other 
charities. 

Mr.  Hatteti,  for  the  Fever  Hospital,  submitted  that 
where  there  was  a  clear  gift  for  a  charitable  purpose 
which  failed  the  Court  would  give  efiect  to  the  intention 
by  directing  a  cy-pres  application  of  the  fund.  In  Fieschel 
V.  Paris  (a),  where  the  testator  showed  a  dear  intention 
of  disposing  of  dividends  for  certain  charitable  institu- 
tions, and  specified  some,  and  the  sums,  but  left  a  blank 
for  others,  the  Court  directed  a  scheme  to  be  prepared 
for  the  application  of  the  remaining    dividends.      In 

(a)  2  8.k  St.  384. 
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Moggridge  t.  TTiackwell  (a)  it  was  held  that  where  there 
is  a  general  indefinite  charitable  purpose  to  be  adminis- 
tered by  trustees  the  Court  will  administer  the  trusts. 
In  Milb  V.  Fanner  {b),  where  the  testator  directed  his 
residue  to  be  divided  for  charitable  purposes  mentioned, 
and  for  others  which  he  expressed  his  intention  of  naming, 
but  omitted  to  do  so,  the  Court  directed  the  disposition 
to  be  carried  into  effect,  having  regard  to  the  objects 
pointed  out  by  the  testator.  In  Tlie  Attorney^  General  v. 
The  Ironmongers^  Company  (c),  where  the  testator  di- 
rected one  moiety  of  the  income  of  his  personal  estate  to 
be  applied  to  a  charitable  purpose  which  failed,  and  the 
other  moiety  to  one  capable  of  taking  effect,  the  Court 
held  that  it  had  jurisdiction  to  apply  the  moiety  which 
failed  on  the  principle  of  cy-^pres.  That  was  in  fact  this 
case.  [^The  Attorney^ General  v.  Andrei^s  (rf),  Martin  v. 
Margham  («),  were  also  cited.] 

Mr.  Wickensy  for  the  Attorney-General. — If  the  de- 
scription of  the  objects  of  the  testator's  bounty  shows 
that  they  are  charitable  objects,  this  Court  will  find  a 
general  charitable  gift  in  the  description ;  and  though  the 
object  fails  the  purpose  will  prevail :  Reeve  v.  The  At- 
tomey^  General  (f),  Coldtoell  v.  Holme  (g),  Loscombe  v. 
Wintringham  (A),  Hayter  v.  Trego  (t). 

Mr.  Greene  and  Mr.  H.  R,  Young ^  for  the  next  of  kin. 

The  Vice-Chancellob. — The  language  of  this  will 
is  so  clear  and  explicit  as  to  exclude  any  general  chari- 
table purpose  of  the  same  kind  as  those  described  by  the 
testator.  Declare  that  the  next  of  kin  are  entitled  to  the 
three  eighths. 

(a)  7  Ves.  36.  (/)  3  Hare,  191. 

(b)  1  Mer.  55.  (g)  2  Sm.  &  Giff.  31. 
\e)  2  M.  &  K.  576.  (h)  13  Beav.  87. 

(d)  1  VeB.  sen.  225.  (i)  5  Rues.  76. 

(e)  U  Sim.  230. 
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1802. 


May  27. 
June  5. 


In  deter- 
miningf  what, 
under  the 
Settled  Estates 
Acta,  is  a 
settled  estate, 
the  Coart  will 
refer  to  the 
state  of 
drcumBtances 
at  the  date  of 
the  instru- 
ment,  not 
to  the 

circumBtances 
at  the  time 
when  it  came 
into  operation. 

Interests 
arising  "by 
accruer  " 
under  trusts 
to  which  pro- 
perty stands 
limited  are 
witliin  the 
meaning  of 
the  word 
«  succession. " 

Where 
parties  entitled 
absolutely  to 
some  of  the 
shares  joined 
as  petitioners 
the  Court 
decreed  the  • 
whole  estate 
to  be  sold. 


Re  GOODWIN'S  SETTLED  ESTATES  and 
THE  SETTLED  ESTATES  ACTS  1856  &  1858. 
Ex  parte  BUTLER. 

X  HIS  was  a  petition  under  the  Settled  Estates  Act 
praying  that  certain  settled  freehold  dwelling-houses^  or 
messuages  and  freeholds,  &c.;  known  as  the  Westclifie 
estate.  West  Cowes,  might  be  sold  («). 

The  petition  stated  that  the  petitioners  Frederick 
J.  Butler  and  Maximilian  H.  Geneste  were  proper  per- 
sons to  convey ;  also,  that  no  application  had  been  made 
at  any  time  by  any  of  the  petitioners  for  a  private  Act  of 
Parliament;  and  prayed  for  a  sale  and  distribution  of 
the  proceeds  in  equal  ninth  shares. 

On  the  13th  December,  1861,  an  order  was  made  by 
his  Honour,  for  sale,  as  prayed ;  but,  upon  the  abstract 
of  title  being  laid  before  one  of  the  conveyancing  counsel, 
a  question  arose  as  to  the  jurisdiction  of  the  Court ;  and 
by  another  order  made  on  the  12th  May  last  all  pro- 
ceedings under  the  order  of  the  13th  December  were 
directed  to  be  stayed. 

Sarah  Goodwin,  late  of  West  Cowes,  in  the  Isle  of 
Wight,  widow,  by  her  will  dated  the  17th  November, 
1831,  devised  and  bequeathed  the  property  now  in  ques- 
tion to  trustees  (whom  she  also  appointed  her  executors), 
and  the  survivor  of  them,  and  the  heirs,  executors,  admi- 
nistrators and  assigns  of  such  survivor,  upon  trust  to 
receive  the  rents,  issues  and  profits  during  the  life  of  her 
daughter  Sarah  Geneste,  wife  of  the  Bev.  Maximilian 
Geneste,  and  to  pay  the  same  to  or  for  the  benefit  of  her 


(a)  See  CumiMigham  v.  Butler,  ante,  37. 
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said  daughter^  or  to  permit  her  or  her  eaid  hasband,  or 
her  or  their  assigns,  to  receive  the  same  during  her  life ;  Be 

and  in  case  she  should  die  leaving  the  said  Maximilian  ^j^*  * 
Geneste  her  surviving,  then  upon  trust  to  pay  one  third  Estates,  &e. 
of  the  said  rents,  issues  and  profits  to  the  said  Maxunilian  3utlxb. 
Geneste  for  his  life  ;  and  as  to  the  remaining  two  thirds  statement, 
of  the  said  rents,  issues  and  profits,  to  stand  possessed 
thereof  to  and  for  the  benefit  of  the  said  children  of  the 
said  Sarah  Geneste,  and  to  be  divided  equally  between 
them,  if  more  than  one ;  but  if  but  one  child,  then  to 
such  only  child,  for  and  during  the  life  of  the  said  Maxi- 
milian Geneste ;  and  in  case  such  child  or  children  or 
either  of  them  should  be  under  the  age  of  twenty-one 
years  at  the  time  of  the  death  of  the  testatrix's  said 
daughter,  then  the  testatrix  directed  her  said  trustees,  or 
the  survivor  of  them,  his  heirs,  executors,  administrators, 
and  assigns,  to  apply  and  dispose  of  the  share  of  such 
child  or  children  so  being  under  the  age  of  twenty-one 
years,  for  and  towards  his,  her,  and  their  maintenance 
and  education,  or  otherwise  for  his,  her,  or  their  benefit ; 
and  what  might  remain  over  and  above  the  expenses  of 
his,  her,  or  their  maintenance  and  education,  she  directed 
her  said  trustees  or  trustee  to  lay  out  or  invest  the  same 
in  the  purchase  of  stock  in  the  public  funds,  or  upon 
Government  or  other  good  security  at  interest,  and  to 
stand  possessed  thereof  for  the  benefit  of  such  child  or 
children  so  being  under  the  age  of  twenty-one  years,  and 
to  pay  the  same  to  such  child  or  children  upon  his,  her, 
or  their  attaining  the  said  age  of  twenty-one  years.  And 
from  and  after  the  death  of  her  said  daughter,  in  case  she 
should  survive  her  said  husband,  or  from  and  after  the 
death  of  the  said  Maximilian  Geneste,  in  case  he  should 
survive  her  said  daughter,  then  the  testatrix  gave  and 
devised  the  said  property,  and  the  rents,  issues,  and  profits 
thereof,  unto  her  said  trustees,  or  the  survivor  df  them, 
his  heirs,  executors,  administrators  and  assigns,  upon  trust 
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for  the  child,  if  only  one,  and  if  more  than  one  then  for 
^^  all  the  children  of  her  said  daughter  Sarah  Geneste  equally 
^s ^^Tbd"  ^  ^®  divided  between  or  amongst  them,  share  and  share 
Estates,  &e.  alike  as  tenants  in  common;  the  share  or  shares  of  such 
BuTLBR.  child^  or  children  being  a  son  or  sons  to  be  vested  in  him 
Staiemmt.  ^^  them  when  he  or  they  should  attain  his,  her,  or  their 
age  of  twenty-one  years ;  and  the  share  or  shares  of  such 
child  or  children  being  a  daughter  or  daughters  to  be 
vested  in  her  or  them  on  her  or  their  attaining  the  age  of 
twenty-one  years,  or  being  married,  which  should  first 
happen.  The  testatrix  further  declared  and  directed 
that  there  should  be  survivorship  and  accruer  between 
the  said  children  in  the  event  of  the  death  of  any  or  either 
of  them,  in  case  he,  she,  or  they  should  die  before  having 
acquired  a  vested  interest  or  vested  interests  in  her  said 
estates  as  aforesaid;  and  that  the  interest  of  the  pre- 
sumptive share  of  each  child  should  be  applied  towards 
his  or  her  maintenance  and  education  as  therein  men- 
tioned. And  in  explanation  of  that  her  will,  the  testa- 
trix thereby  declared  that  it  was  her  wish  and  intention 
that  the  said  property,  and  the  rents,  issues,  and  profits 
thereof,  should,  firom  and  after  the  death  of  her  said 
daughter  Sarah  Geneste  and  the  said  Maximilian  Geneste, 
become  the  absolute  and  disposable  property  of  the  child 
or  children  of  her  said  daughter  Sarah  Geneste,  his,  her, 
or  their  heirs,  executors,  administrators,  or  assigns,  but 
not  to  become  vested  in  him,  her,  or  them  until  the  time 
or  times  before  set  forth  as  to  the  payment  of  the  two 
third  parts  or  shares  of  the  rents,  issues,  and  profits 
thereof  during  the  life  of  the  said  Maximilian  Geneste. 
In  the  event  of  the  death  of  Sarah  Geneste  without 
leaving  any  child  or  children  surviving,  or  if  they  should 
all  die  before  attaining  vested  interests,  testatrix  gave 
the  rents,  issues,  and  profits  to  the  said  Maximilian 
Geneste  for  life,  and  from  and  after  the  death  of  the  sur- 
"^vor  without  issue  as  aforesaid  with  divers  remainders 
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over.     The  testatrix  also  gave  and  devised  all  the  rest^        IBOS. 
residue  and  remainder  of  her  estate  and  effects^  subject  j?« 

to  the  payment  of  her  debts,  legacies,  funeral  and  testa-      sbttlbd" 
mentary  expenses,  to  her  daughter  Sarah  Geneste,  her  Bb^tbs,  &c. 
heirs,  executors,  administrators,  and  assigns.  Butlbe* 

The  testatrix  made  a  codicil  to  her  will,  dated  the  9th  statmnent. 
November,  1833,  whereby,  after  reciting  that  she  had 
otherwise  provided  for  the  said  Maximilian  Geneste,  she 
revoked  the  bequest  to  him  for  life  of  one  third  of  the 
rents,  issues,  and  profits  of  the  property,  in  case  he  should 
survive  her  daughter,  and  thereby  bequeathed  the  whole 
of  the  rents,  issues,  and  profits,  after  the  death  of  her 
said  daughter,  upon  the  same  trusts  as  she  had  directed 
of  the  said  two  thirds  of  the  same.  Neither  the  will  nor 
the  codicil  contained  any  power  to  any  person  to  sell  or 
demise  any  part  of  the  property. 

The  testatrix  died  on  the  9th  January,  1858,  and  the 
will  and  codicil  were  proved  on  the  20th  March  following 
by  the  said  Maximilian  Geneste,  the  sole  executor ;  the 
other  trustee  and  executor  having  died  in  the  testatrix's 
lifetime. 

Sarah  Geneste  died  on  the  15th  March,  1856,  in  the 
lifetime  of  the  testator,  leaving  nine  children,  viz.,  the 
petitioner  Sarah  Catherine,  wife  of  the  petitioner  Fre- 
derick John  Butler;  Mamimilian  Goodwin  Geneste 
(since  deceased),  her  eldest  son,  and  aftierwards  heir-at- 
law  of  the  testatrix ;  the  petitioners  Louis  D.  B.  Geneste, 
Maximilian  Hodgson  Geneste,  Jane  Mary  Geneste,  and 
Charles  John  Geneste,  all  of  whom,  at  the  time  of  pre- 
senting the  petition,  had  obtained  the  age  of  twenty-one ; 
and  the  petitioners  Francis  A.  B.  Geneste,  Hugh  Close 
Geneste,  and  Alice  Sophia  Geneste,  who  were  still 
infants. 

On  the  24th  March,  1858,  the;  petitioner  Frederick 
John  Butler  was  appointed  a  trustee  of  the  will  in  the 
place  of  the  deceased  trustee. 
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jy*.  Maximilian  Goodwin  Geneste  died  on  the  30th  July, 

_    A  1858,  intestate,  leavinfic  his  father  Maximilian  Geneste 

Goodwih'8     k  .        . 
Sbttlbd      his  heir-at-law. 

^£sp!iru  **       '^^^  share  and  interest  of  the  petitioner  Sarah  Cathe- 
Bptlbb.      riue  Butler  (then  Geneste),  by  an  indenture  of  settlement 
StuUmmii.     dated  the  15th  January,  1855,  made  previous  to  her  mar- 
riage, became  vested  in  the  petitioners  John  William 
Cunningham,  Daniel  Bennett,  William  Barrow  Simonds, 
and  Thomas  Butler,  as  trustees. 

The  three  infant  petitioners,  Edith  Mary  Butler, 
Catherine  Maude  Butler,  and  Ella  Geneste  Butler,  were 
the  issue  of  the  marriage  of  Frederick  John  Butler  and 
Sarah  Catherine,  his  wife. 

The  petitioner  William  Day  was  a  mortgagee  of  the 
share  to  which  Maximilian  Geneste  became  entitled  as 
heir-at-law  of  his  son  Maximilian  Goodwin  Geneste. 

Maximilian   Geneste   died  on  the   27th  July,    1860, 
having  by  his  will  and  codicil  appointed  the  petitioners 
John  William  Cunningham  and   Maximilian  Hodgson 
Geneste  his  executors.  By  his  will  dated  the  7th  August, 
1858,  he  devised  and  bequeathed  all  his  real  and  peraonal 
estate  to  his  said  executors  upon  trust  to  convert  the  same 
into  money,  and  to  stand  possessed  of  the  proceeds  of  the 
same,  and  of  the  rents  of  his  real  estate  until  sold,  upoa 
trust  for  such  of  his  children  as  should  have  attained  or 
should  attain  twenty-one,  or  die  under  that  age  leaving 
issue,  equally  to  be  divided  between  them  as  tenants  in 
common;  and  he  declared  that  the  wife  or  husband  of 
any  child  dying  in  his  lifetime  or  under  twenty-one,  and 
in  either  case  without  leaving  issue,  should  be  entitled  to 
*    a  life  interest  in  the  share  of  her  husband  or  his  wife  re^ 
speotively.     By  a  codicil  to  his  will  he  declared  that  the 
share  of  his  son  the  petitioner  Louis  D.  B.  Geneste  should 
be  held  for  his  benefit  in  strict  settlement. 

The  petitioner  Jane  Pittis  was  a  mortgagee    of  the 
share    of  Maximilian  H.   Geneste,  and  the  petitioner 
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Francis  Pittis  was  a  mortgagee  of  the  share  of  Louis 
D.  B.  Greneste. 

By  an  indenture  of  the  22nd  August^  I860,  the  share 
of  the  petitioner  Louis  D.  B.  Geneste  was  conveyed  to 
the  petitioners  Maximilian  Hodgson  Geneste  and  John 
W.  Cunningnam,  their  heirs  and  assigns ;  and  by  a  deed- 
poll  dated  the  13th  September,  I860,  trusts  were  declared 
of  the  said  share  eo  conveyed. 

On  the  19th  September,  1860,  the  petitioner  Maxi- 
milian Hodgson  Geneste  was  appointed  a  trustee  of  the 
testatrix's  will,  in  the  place  of  his  late  father,  in  conjunc- 
tion with  the  petitioner  Frederick  J.  Butler. 

The  order  of  the  13th  December,  1861,  'was  stayed 
in  consequence  of  doubts  having  been  raised  by  Mr.  Dart 
the  conveyancing  counsel  as  to  the  jurisdiction  of  the 
Court.  The  following  passage  is  extracted  from  the 
opinion  of  Mr.  Dart: — 

'^  It  seems  clear  that  as  respects  the  two  shares  that 
have  been  resettled  [i.e.  the  shares  of  Mrs.  Butler  and 
of  Maximilian  Goodwin  Geneste,  resettled  by  the  father's 
will]  the  jurisdiction  of  the  Court  depends  upon  the  re- 
settlement; that  as  respects  the  four  shares  of  the  other 
adult  children  the  Court  has  (a)  jurisdiction;  and  that, 
as  respects  the  shares  of  the  three  infants  the  only  ground 
upon  which  it  can  be  contended  that  the  Court  has  juris- 
diction is  that  the  accruer  and  survivorship  clauses  create 
a  ^  succession '  within  the  meaning  of  the  Act "  (i). ; 


(a)  The  word  "no"  seems  to 
be  omitted  by  mistake. 

(b)  The  following  are  the  clauses 
which  relate  to  the  question : — 

19  &  20  Vic.  c.  120,  sect.  1. 
"  The  word  *  settlement/  as  used 
in  this  Act,  shall  signify  any  Act 
of  Parliament,  deed,  agreement 
copy  of  court-roll,  will,  or  other 
nstrument,  or  any  number  of 
such  instrnments,  under  or  by 


QooDWi?t*a 

Sbttlkd 

Bbtatbs«  &c« 

BVTUIIU 


virtue  of  which  any  heredita- 
ments of  any  tenure,  or  any 
estates  or  interests  in  any  such 
hereditaments,  stand  limited  to  or 
in  trust  for  any  persons  by  way 
of  succession,  including  any  such 
instruments  affecting  the  estates 
of  any  one  or  more  of  such  per- 
sons exclusively;  and  the  terms 
*  settled  estates/  as  used  in  this 
Act,  shall  signify  all  heredita- 
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1863. 

Be 

Goodwin's 

Sbttlbd 

ESTATBSi   &e 

£x  parte 

BUTLBB. 


CASES  IN  CHANCERT. 

The  case  of  Be  BurdiiCs  will  is  a  decision  that  survi- 
vorship and  accruer  clauses  have  not  the  effect  of  creating 
a  succession  under  the  Act.     The  point  was  so  held  by 


ments  of  any  tenure,  and  all 
Statement,  estates  or  interests  in  any  sueh 
hereditaments  which  are  the  sub- 
ject of  a  settlement ;  and  for  the 
purposes  of  this  Act  a  tenant  in 
tail  after  possibility  *of  issue  ex- 
tinct shall  be  deemed  tenant  for 
Ufe." 

Sect  16.  "  Any  person  entitled 
to  the  possession  or  to  the  receipt 
of  the  rents  and  profits  of  any 
settled  estates  for  a  term  of  years 
determinable  on  his  death,  or  for 
an  estate  for  life,  or  any  gpreater 
estate,  may  apply  to  the  Court, 
by  petition  in  a  summary  way,  to 
exercise  the  powers  conferred  by 
this  Act." 

Sect.  17.  *'  Subject  to  the  excep- 
tion contained  in  the  next  section, 
every  application  to  the  Court 
must  be  made  with  the  con- 
currence or  consent  of  the  fol- 
lowing parties,  namely,  where 
there  is  a  tenant  in  tail  under 
the  settlement  of  full  age,  then 
the   parties   to  concur  shall  be 

such  tenant,  &c.,  Uc 

and  in  every  other  case  the  par- 
ties to  concur  or  consent  shall 
be  all  the  persons  in  existence 
having  any  beneficial  estate  or 
interest  under  or  by  virtue  of 
the  settlement,  prior  to  the  estates 
of  such  tenant  in  tail,  and  also 
all  trustees  having  any  estate  or 
interest  on  behalf  of  any  unborn 
child." 

Sect.  18.  ''Provided, neverthe- 
less! ^^  unless  there  shall  be  a 


person  entitled  to  an  estate  or  in- 
heritance whose  consent  or  con- 
currence shall  have  been  refused 
or  cannot  be  obtained,  it  shall  be 
lawful  for  the  Court,  if  it  shall 
think  fit,  to  g^ve  effect  to  any  pe- 
tition, subject  to  and  so  as  not  to 
affect  the  rights,  estate,  or  interest 
of  any  person  whose  consent  or 
concurrence  has  been  refused  or 
cannot  be  obtained,  or  whose 
rights,  estate,  or  interest  ought, 
in  the  opinion  of  the  Court,  to  be 
excepted.'* 

Sect.  28.  ''After  the  completion 
of  any  lease  or  sale,  or  other  act 
under  the  authority  of  the  Court, 
and  purporting  to  be  in  pursu- 
ance of  this  Act,  the  same  shall 
not  be  invalidated  on  the  ground 
that  the  Court  was  not  hereby 
empowered  to  authorise  the  same, 
except  that  no  such  lease,  sale,  or 
other  act  shall  have  any  effect 
against  any  person  whose  con- 
cnrrence  in  or  consent  to  the 
application  ought  to  have  been 
obtained,  and  was  not  ob- 
tained. " 

21  &  22  Vic.  c.  77,  s.  1.  «  For 
the  purposes  of  the  definitions 
of  '  settlement '  and  '  settled  es- 
tates '  contained  in  the  first  sec- 
tion of  the  said  Act  (above),  aH 
estates  or  interests  in  remainder 
or  reversion  not  disposed  of  by 
the  settlement,  and  reverting  to 
a  settlor,  or  descending  to  the  heir 
of  a  testator,  shall  be  deemed  to 
be  estates  coming  to  such  settlor 
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Vice-Chancellor  Kindersley  (a),  and  his  decision  was        1863. 
affirmed  by  the  Lords  Justices^  upon  the  case  being  men-  Re 

tioned  to  them  (6).    *^  Even  as  respects  the  shares  of  the     sbttlbd^ 
adult  children,  it  may  be  collected  from  the  case  of  Be  '^^tTpaW? ^* 
ThomfiorCi  Settled  Estates  (c),  that  an  order  directing  the      Butler. 
sale  of  settled  shares  and  unsettled  shares,  as  a  whole,  is    Statemmu 
on  that  ground  irregular  ^ica  the  settled  shares,  and  that 
the  irregularity  is  not  cured  by  the  mere  concurrence  of 
the  owner  of  the  unsettled  shares.    Were  the  consents  of 
all  the  parties  interested  under  the  settlements  obtained?  " 

Mr.  Craiff,  and  Mr.  J.  N.  Higgins  now  moved  that  Argnmint. 
the  above  order  of  the  12th  May  staying  the  order  of 
the  13th  December,  1861,  might  be  discharged,  and  that 
the  order  for  sale  might  be  proceeded  with.  The  Court 
had  statutory  jurisdiction  to  sell  the  whole  estate.  It 
was  not  disputed  that  two  shares  of  the  estate  were  in 
settlement,  and  subject  to  the  operation  of  the  Act ;  and 
it  might  be  contended  that,  if  the  interest  of  one  of  several 
persons  entitled  jointly  or  in  common  to  an  estate,  be  a 
^*  settled  "  interest,  it  followed  from  the  tenor  of  the  defini- 
tions in  the  Act  that  the  whole  estate  was  a  '^  settled 
estate."  It  might  be  that  the  Court  had  not  the  power  to 
order  a  compulsory  sale  against  the  other  persons  entitled, 
but  that  it  had  power  to  sell  the  whole  estate,  provided 
it  had  the  consents  of  those  persons  whose  concurrence 
was  required  by  the  Act,  could  hardly  be  disputed.  In 
this  case  all  the  persons  whose  consent  was  required  had 
concurred,  the  infants  consenting  and  petitioning  by  their 
guardians.  Further,  the  interests  of  the  petitioners  were 
actually  by  the  terms  of  the  will  limited  to  them  '^  by 
way  of  succession,**  inasmuch  as  they  could  not  have  taken 


or  heir  under  or  by  virtue  of  the 
Bettlement. 
(a)  4  Aag.  1859. 

VOL.  III.  T  T 


(b)  28  L.  J.  840,  Ch. 

(c)  1  Johns.  418 ;  affirmed  on 
appeal,  3rd  Aug.  18o9. 
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1863.  till  after  the  death  of  the  tenant  for  life :  Grey  v.  Jim* 

Re  kins  (a).      Moreover^  the  clauses   of   survivorship   and 

^SettLbd*  accruer  alone  were  sufficient  to  create  limitations  "by 

BsTATBSy  ftc.  ^ay  of  succession,"  and  thus  to  make  the  whole  estate  a 

Ex  part$  "^ 

BuTLBR.  "  settled  estate." 


Ar^menii 


In  the  case  Re  BurdirCs  mll^  there  was  no  clause  of  sur- 
vivorship and  accruer ;  there  was  an  absolute  gifi  to  such 
children  only  as  attained  twenty-one.  The  case  oiRe 
Thompson  was  not  affirmed ;  it  was  compromised  on  ap- 
peal. The  principal  item  in  the  property  here  was  an 
advowson,  which  would  be  unsaleable  in  shares,   ' 


Mr.  G.  W.  Lawrance^  contra, — The  case  of  Re  BurdMs 
will  showed  that  this  was  not  a  "succession;"  conse- 
quently that  the  estate  was  not  a  "  settled  "  estate,  except 
as  to  the  two  resettled  shares.  The  only  difference 
between  that  case  and  this  was,  that  in  Be  Burdin^s 
,  will  there  was  a  gift  direct  only  to  children  who  should 

attain  twenty-one ;  while  here  there  was  a  gift  to  children 
generally  with  a  survivorship  and  accruer  clause  as  to  the 
shares  of  those  dying  under  twenty-one ;  the  former  being 
the  modem,  and  the  latter  the  older  plan  of  effecting  the 
same  result ;  but  if  so,  then,  on  the  authority  of  Re 
Thompson's  settled  estates,  the  Court  had  no  jurisdiction 
to  sell  any  but  the  two  settled  shares,  and  the  consents  of 
those  who  were  sui  juris  would  not  let  in  the  jurisdiction. 
The  four  children  who  were  entitled  absolutely  could  sell 
without  the  aid  of  the  Court ;  and  the  three  who  were 
infants  could  not  by  their  guardians  consent  to  a  sale  of 
their  shares  during  infancy. 

Judgment.      ThE  ViCE-ChANOELLOE  :— 

The  question  whether  property  is  "  settled  "  within 
the  meaning  of  the  Act  must  be  determined  with  re- 


(a)  26  Beav,  351. 
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ference  to  the  state  of  things  which  existed  at  the  date  of       1862. 
the  instrument,  and  not  by  reference  to  the  state  of         ite 
things  which  may  exist  when  it  comes  into  operation,    ^sbttlbd* 
If  the  language  of  the  instrument  limits  the  property  by  Bstatsb.  &c. 
way  of  succession,  it  must  be  treated  as  a  settlement  by      Bdtlbb. 
which  the  property  stands  so  limited.     The  &lling-in  of    judgmmt. 
the  lifb  estate    of  the  daughter  in  the  lifetime  of  the 
testatrijt  does  not  alter  the  nature  of  the  instrument  as 
limiting  the  estate  in  succession,  and  catmot  release  the 
shares  which  fell  to  the  children  on  the  death  of  the 
testatrix  firom  the  operation  of  the  Act.   I  also  think  that 
any  shares  which  may  accrue  would  constitute  a  "  suc- 
cession ^  under  the  Act.    I  am  also  of  opinion  that  those 
shares  which  have  vested  absolutely  in  the  children  who 
have  attained  twenty-one  may  be  included  in  the  order 
for  sale  upon  the  persons  So  entitled  becoming  co-peti- 
tioners.    To  hold  otherwise  might  occasion  great  incon- 
venience when  an  estate  is  held  in  shares.     The  order  , 
made  in  chambers  must  he  discharged,  and  the  sale  be 
proceeded  with  as  to  the  entirety  of  the  estates,  as 
Erected  by  the  order  on  petition. 


LANE  V.  STEBNE,  May  s. 

JL  HIS  was  a  motion  on  behalf  of  the  plaintifis  that  the     a  Beiznre 
SheriflF  of  Surrey  and  his  officer,  and  one  Leverson,  ^^^^e^ 
might  be  committed  to  the  Queen's  Prison  for  contempt,  PJJJ^°"  ®^* 
and  might  be  ordered  to  pay  the  costs  of  such  contempt,  appointed  by 
and  of  the  seizure  at  law,  and  also  of  this  application,  ^^^y^  ^^ 
It  appeared  that  Messrs.  Sterne  and   Lane  had  been  ^^"^^^^ 

notice,  held  to 
be  a  contempt  on  the  part  of  the  execution  creditor  and  of  the  sheriff;  and  the  Ck>urt  ordered 
both  respondents  to  pay  the  coats  of  the  seizure  and  of  a  motion  to  coqiixiit  for  such  contempt. 

T  T  2 
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engaged  in  partnership  as  wheelwrights  in  the  Borough  • 
Early  in  1862  Mr,  Lane  filed  his  bill  in  this  Court 
praying  for  a  dissolution  of  the  partnership,  in  which 
ultimately  a  decree  for  a  dissolution  was  made,  and  a 
receiver  was  appointed,  who  entered  into  possession  of  the 
plant,  stock  in  trade,  assets,  and  effects  of  the  partnership 

It  appeared  that  Mr.  R.  Leverson,  the  execution  cre- 
ditor, recovered  judgment  at  law  against  Sterne  on  a  bill 
of  exchange  accepted  by  him  in  the  name  of  the  partner- 
ship. Leverson  was  aware  that  a  receiver  had  been  ap- 
pointed, but  placed  the  writ  in  the  sheriff's  hands,  which 
was  in  the  usual  form.  The  indorsement  was  as  follows : — 
Indorsement: — Levy,  103Z.  lOs.  6d.,  and  \L  10s.  for  costs 
of  execution,  &c.,  and  also  interest  on  103Z.  \0s.  6dL,  at 
four  pounds  per  centum  per  annum,  from  the  16th  day  o^ 
April,  1862,  imtil  payment ;  besides  sheriff's  poundage, 
officers'  fees,  costs  of  levying,  and  all  other  legal  inci- 
dental expenses.  This  writ  was  issued  by  Montague 
Richard  LeversoUy  of  12,  St  Helen's  Place,  in  the  City 
of  London,  attorney  for  the  said  plaintiff.  The  defendant 
is  a  merchant,  and  carries  on  business.  Steam  Wheel- 
works,  at  29  and  30,  Newington  Causeway,  in  your 
Bailiwick. 

On  the  24th  April  the  sheriff's  officer  made  a  levy  o^^ 
the  partnership  assets  which  were  on  the  partnership 
premises  in  the  custody  of  the  receiver,  who,  as  appeared 
by  the  evidence,  distinctly  informed  the  officer  that  the 
goods  were  in  the  receiver's  possession  under  an  order  of 
the  Court  of  Chancery,  and  gave  him  a  notice  in  writing 
to  that  effect ;  but  the  officer  refused  to  give  up  the  pro- 
perty, though  before  this  notice  of  a  motion  to  commit 
wjas  given  he  withdrew. 


Argununt 


Mr.  Bacon  and  Mr.  Prendergasty  for  the  plaintiff  Lane, 
now  moved  to  commit  the  sheriff  and  the  execution  cre- 
ditor for  contempt,  and  asked  that  they  might  be  directed 
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to  pay  the  costs  at  law,  and  of  this  application.  They 
submitted  that  notice  to  the  officer  was  notice  to  the 
sheriff,  and  notice  to  the  sheriff  was  notice  to  the  execu- 
tion  creditor.  They  cited  Russell  v.  The  East  Anglian 
Hallway  Company  {a)» 


I8622. 


Argumeni. 


Mr.  Lindley  for  the  'execution  creditor,  submitted  that 
it  was  shown  by  the  evidence  that  the  bill  was  drawn  to 
raise  money  for  the  joint  business,  and  the  money  was 
actually  carried  to  the  partnership  account.  It  was 
therefore,  in  the  strictest  sense,  a  partnership  debt.  On 
the  16tii  April  judgment  was  obtuned  against  Sterne,  and 
a  ca.  sa.  issued ;  but,  on  it  being  impossible  to  find  him,  a 
fi.  fa.  was  issued,  which  the  officer  executed  on  the  24th 
April. 

It  was  quite  clear  that  the  execution  creditor  had  a 
right  to  take  any  goods  belonging  to  Sterne  in  his  sole 
right,  but  that  was  all  the  execution  creditor  had  directed 
the  sheriff  to  do.  The  reference  to  the  place  of  the  part- 
nership business  was  merely  for  description.  By  placing 
the  writ  in  the  sheriff's  hands  tiie  execution  creditor 
simply  directed  the  sheriff  to  take  in  execution  what  he 
legally  might  take,  and  was  not  to  be  held  responsible  for 
the  illegal  or  improper  acts  of  the  officer. 

l^fFillson  V.  7\imman{b)  and  Childersy.  Wooler{c)  were 
cited.] 

The  Vice-Chancellob  : — 

It  is  clear  that  by  the  endorsement  on  the  writ  the 
execution  creditor  directed  the  sheriff  to  go  to  the  place 
of  business  of  the  firm.  It  is  equally  clear  that  before 
the  writ  was  issued  he  was  aware  that  a  suit  was  pending, 
and  had  sufficient  notice  of  the  appointment  of  a  receiver. 
The  sheriff's  officer,  when  he  intruded  on  the  partner- 

(a)  3  M.  &  G.  104.  (c)  6  Jar.  N.  S.  444. 

(^)  6  M.  &  G.  236. 
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ship  property^  was  told  that  the  receiver  was  in  posses- 
sion under  the  order  of  this  Court.  A  contempt^  there- 
fore^  has  been  committed.  The  Courts  in  thb  class  of 
cases^  does  not  ordinarily  punish  the  offeqce  by  actual 
committal,  it  uniformly  makes  those  who  have  committed 
such  contempt  pay  the  costs  and  expenses  occasioned  by 
the  improper  conduct  of  those  who  are  guilty  of  the 
contempt  The  order,  therefore,  must  be  to  tax  the 
costs  of  the  seizure  and  of  this  motion,  and  direct  them 
to  be  piud  by  Leverson  and  the  sheriff. 


Fa.  \6, 17. 


Where  the 
defendant 
agreed  to 
grant  to  the 
plaintiff  the 
right  to  nse 
certain  roads 
and  ways 
(delineated  on 
the  plan)  in 
and  through 
his  estate, 
the  Court 
restrained  the 
defeodantfrom 
continuing  a 
wall  at  the 
extremity  of 
his  estate 
which 

obstructed  the 
plaintiff  from 
passing 

through  the 
roads  into  the 
land  of  other 
land-owners. 


PHILLIPS  V.  TREEBY. 

X  HIS  was  a  suit  for  the  specific  performance  of  an 
agreement  to  grant  the  use  of  certain  roads.     The  ques- 
tion turned  upon  the  construction  of  a  clause  contained 
in  a  deed  dated  the  16th  day  of  July,  1853,  which  was 
made  and  executed  by  and  between  the  defendant  John 
Wright   Treeby  of  the  one  part,  and  the  defendant 
Stephen  Phillips  of  the  other  part     The  deed  recited 
that  the  parties  were  the  owners  of  lands  adjoining  each 
other  in  the  parish  of  Paddington ;  that  the  defendant 
was  the  owner  of  waterworks  called  the  Westboume 
Waterworks,  and  that  the  parties  had  agreed  to  enter 
into  certain  covenants'  thereinafter  mentioned,*  as  well 
for  the  supply  of  water  to  the  plaintiff's  estate  as  for  th^ 
use  of  the  roads  over  the  defendant's  estate.    The  clause 
in  dispute  was  a  follows : — "  And  for  the  considerations 
aforesaid  the  defendant,  for  himself,  his  heirs  and  assigns, 
liereby  agrees  that  in  case  the  plaintiff,  his  heirs  and 
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assigns,  shall  in  all  things  perform  his  and  their  parts  of  ^^^ 
the  said  agreement,  to  give  and  grant  unto  the  plaintiffj 
his  heirs  and  assigns,  and  his  and  their  lessees  and  occu- 
piers, full  and  firee  permission  to  use  at  all  times  the  roads 
and  ways  in  and  through  his  said  estate,  and  to  make  the 
several  openings  and  ways  in  and  upon  the  same  already 
agreed  upon  and  set  out  in  a  plan  signed  between  the 
parties." 

There  were  two  roads  set  forth  in  the  plan,  called  the 
St.  Columb  Boad  (now  Tabor  Boad)  and  the  Elgin 
Boad,  passing  over  the  land  of  Mr.  Samuel  Coward 
Walker  to  and]  from  the  defendant's  land,  and  communi- 
cating with  and  leading  to  and  from  the  plaintiff's  land. 

The  bill  alleged  that  the  defendant  had,  in  violation  of 
the  agreement,  erected  a  wall  across  the  Elgin  Boad  and 
a  fence  across  the  St  Columb  Boad,  on  the  line  of  divi- 
sion between  his  land  and  Mr.  Walker's,  so  that  the 
plaintiff  and  his  tenants  were  deprived  of  the  use  of  the 
St  Columb  Boad  where  and  so  far  as  the  same  passed 
over  Mr.  Walker's  land,  and  were  absolutely  deprived  of 
the  use  of  the  same  as  a  means  of  access  to  the  district 
lying  west  of  the  defendant's  land ;  also  that  they  were  de- 
prived of  the  use  of  the  Elgin  Boad,  and  in  great  measure 
of  the  benefit  of  the  roads  on  the  defendant's  lands. 

The  prayer  of  this  bill  was  for  specific  performance  of 
the  agreement  of  the  10th  of  July,  1853,  and  for  an  in- 
junction to  restrain  the  defendant  from  permitting  the 
obstructions  to  remain* 

Mr.  Greene  and  Mr.  Hardy  appeared  for  the  plaintiff.    Argument. 
i&nd  contended  that  the  whole  object  of  the  agreement 
Would  be  defeated  if  the  defendant  was  permitted  to  ob- 
struct the  thoroughfare  along  the  roads  as  he  claimed  the 
right  to  do; 

Mr.  BadoH  and  Mr.  G.  Millar  appeared  for  the  defen- 
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dant,  and  contended  that  the  defendant  was  entitled  to 
construct  a  wall  on  his  own  property.  He  had  given  the 
plaintiff  the  right  to  enjoy  all  he  could  give  him.  He 
had  no  power  to  give  him  a  right  to  enter  the  land  of 
others.  It  was  submitted  that  the  bill  must  be  dismissed 
with  costs. 


Judgment, 


The  Vice-Chancellor  : — 

The  question  in  the  case  was^  whether  the  defendant 
has  the  right  to  continue  a  wall  or  fence  which  obstructs 
the  communication  through  his  land  along  what  is  called 
the  St  Columb  Eoad,  and  along  another  road  called  the 
Elgin  Broad.  There  is  no  doubt  that  both  the  St.  Columb 
Boad  and  the  Elgin  Road  traversed  to  a  certain  extent 
the  estate  of  the  defendant ;  they  are  roads  through  his 
land^  and  are  clearly  roads  within  the  stipulation  of  the 
deed  of  the  10th  July,  1853^  upon  which  the  pluntiff 
founds  his  right.  In  that  deed,  in  consideration  of  certain 
advantages  which  the  defendant  was  to  derive  from  sup^ 
plying  water  to  the  plaintiff  and  his  tenants,  there  is  con- 
tained this  stipulation : — "  And  for  the  considerations 
aforesaid  the  defendant,  for  himself,  his  heirs  and  assigns, 
hereby  agrees  that  in  case  the  plaintiff,  his  heirs  and 
assigns,  shall  in  all  things  perform  his  and  their  parts  of 
the  said  agreement,  to  give  and  grant  unto  the  plaintiff, 
his  heirs  and  assigns,  and  his  and  their  lessees  and  occu- 
piers, full  and  free  permission  to  use  at  all  times  the  roads 
and  ways  in  and  through  his  said  estate."  Both  the 
roads  in  question  are  roads  through  the  defendant's  es- 
tate, and  the  only  doubt  is,  whether  the  erection  and 
continuation  of  the  wall  or  fence  which,  it  is  admitted, 
obstructs  the  passage  across  the  road  where  his,  the  de- 
fendant's, land  terminates,  is  consistent  with  the  language 
of  this  agreement  '^  to  give  permission  to  the  plaintiff  at 
all  times  to  use  the  roads  and  ways  in  and  through  his 
estate."     The  meaning  of  tiie  word  *'  through "  in  this 
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stipulation  Beems  reasonably  pliun ;  and  it  is  not  easy, 
consistently  with  the  natural  meaning  of  that  word,  to 
hold  that  the  plaintiff  and  his  lessees  can  use  the  road 
through  the  defendant's  estate  if  at  the  end  of  one  of  these 
roads  there  is  an  obstruction  which  prevents  their  going 
along  it.  The  notion  that  it  is  a  compliance  with  the 
agreement  to  permit  the  plaintiff  and  his  lessees  to  drive 
or  walk  up  to  this  obstruction,  and  then  turn  back,  can- 
not be  entertained. 

There  is  an  executory  part  of  the  clause  which  binds 
the  defendant "  to  make  the  several  openings  and  ways  in 
and  upon  the  same  already  agreed  upon.''  These  words 
follow  the  permission  to  use  the  roads  and  ways  through 
his  estate. 

It  is  an  important  question  whether  beyond  the  bounds 
of  the  defendant's  estate  the  roads  are  traversable  or  not ; 
because  the  question  which  the  Court  has  to  decide  is, 
whether  the  continuance  of  an  obstruction  at  the  end  of 
the  road,  constructed  upon  the  land  of  the  defendant, 
is  consistent  with  the  right  conferred  on  the  plaintiff  to 
use  the  road  through  his  estate. 

On  the  whole  case  the  plaintiff  is  entitled  to  a  decree 
of  the  Court — not  for  specific  performance,  which  is 
not  the  relief  to  which  the  plaintiff  is  entitled — ^but  to 
a  declaration  ^'  that,  according  to  the  true  construction  of 
the  articles  of  agreement  dated  the  10th  of  July,  1853,  in 
the  pleadings  mentioned,  the  plaintiff  having  in  all  things 
performed  his  part  of  the  said  agreement,  the  defendant 
is  bound  to  give  and  grant  unto  the  said  plaintiff,  his 
heirs  and  assigns,  and  his  and  their  lessees  and  occupiers, 
full  and  free  permission  to  use,  at  all  times,  the  roads  and 
ways  in  and  through  the  said  defendant's  estates  in  the 
pleadings  mentioned."  That  follows  the  language  of  the 
instrument. 

There  must  also  be  an  order  for  an  injunction  to 
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restrain  the  defendant  from  making  and  continuing  the 
wall  or  fence  in  the  pleadings  mentioned^  or  any  other 
wall  or  fence  which  shonld  prevent  the  plaintiff^  his  heirs 
and  assigns^  and  their  lessees  and  occupiers,  from  the  firee 
use  of  the  St.  Columb  Boad  and  Elgin  Boad  respectively 
through  the  said  defendant's  estate,  and  from  the  free  use 
of  any  of  the  other  roads  and  ways  through  the  defendant's 
estate;  and  to  tax  the  plaintiff's  costs  of  the  suit.  Order 
the  defendant  to  pay  them,  and  give  liberty  to  apply. 


May  27. 

In  afbre- 
elosure  suit 
against  a 
husband  and 
wife,  the 
agreement  for 
the  mortgage 
having  been 
entered  into 
by  the  wife 
when  a/eme 
BoUj  and  part 
of  the  monies 
paid  to  her; 
but  the 
mortgage 
execut^  by 
both  husband 
and  wife,  the 
Court  made 
a  decree 
against  both. 


LEWIS  V.  POOLE. 


T 


HE  bill  in  this  case  was  filed  by  the  plaintiff  against 
Mr.  and  Mrs.  Poole,  alleging  that  the  sum  due  to  him 
was  about  650Z.,  and  praying  for  an  account  and  payment 
of  the  amount  with  costs  which  should  be  found  due ;  or 
that  the  defendants  might  be  foreclosed ;  or  that  the  said 
premises  might  be  sold  and  the  produce  of  the  sale  might 
be,  after  payment  of  the  costs,  applied  as  far  as  neces* 
sary,  in  discharge  of  the  security. 

The  mortgage  deed  was  dated  the  21st  July,  1853, 
and  was  made  between  Greenwood  Poole  and  Marianne 
Eleanora  Charlotte  Poole  his  wife  of  the  one  part,  and 
the  plaintiff  and  James  Sutton  of  the  other  part,  and 
recited  that  Greenwood  Poole  was  absolutely  entitled 
in  right  of  his  wife  to  the  reversionary  interest  in  certain 
sums  of  Bank  Annuities  then  standing  in  the  Court,  upon 
trust  for  her,  subject  to  a  life  estate,  and  that  he  was 
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entitled  to  a  policy  of  assurance  on  his  own  life  in  the 
Mitre  Assurance  Society  for  the  sum  of  600/.,  and  that 
it  had  been  agreed  that  the  repayment  of  a  sum  of  400/., 
and  of  such  Airther  sums,  if  any,  as  might  be  lent,  with 
interest  for  the  same,  should  be  secured  in  manner  therein 
mentioned  $  in  consideration  of  the  sum  of  400il  paid  to 
Greenwood  Poole  by  the  said  Lewis  and  James  Sutton, 
he  the  said  Greenwood  Poole  assigned  the  said  policy  of 
assurance,  and  he  and  his  said  wife  (so  far  as  she  lawfully 
might  or  could)  assigned  the  said  Bank  Annuities  to  the 
plaintiff  and  James  Sutton,  their  executors,  adminis- 
trators, and  assigns,  to  secure  the  repayment  of  the  sum 
of  400/.,  and  all  other  sums  which  should  be  advanced  by 
the  said  mortgagees,  or  either  of  them,  with  interest  at 
5  per  cent,  with  power,  in  case  of  de&ult,  to  sell  the  said 
premises  thereby  assigned.  The  equity  of  redemption 
in  the  premises  was  by  the  deed  reserved  to  Greenwood 
Poole  and  Marianne  his  wife.  The  indenture  also 
empowered  Lewis  and  Sutton  to  effect  one  or  more 
policies  of  assurance  on  the  life  of  Greenwood  Poole  in 
case  the  policy  effected  by  himself  should  become  vitiated, 
and  to  charge  him  the  sums  so  paid  and  interest  thereon« 

Ghreenwood  Poole  and  Marianne  E.  C.  Poole  his  wife 
were  married  on  the  22nd  of  June,  1853.  The  agree- 
ment for  the  mortgage  was  entered  into  between  the 
intended  husband  and  wife  prior  to  the  marriage,  and  it 
was  only  by  accident  that  the  indenture  was  not  executed 
until  after  the  marriage.  The  defendant  Marianne 
Charlotte  Poole  having  agreed  hefote  her  marriage  to 
make  such  mortgage  of  her  reversionary  interest,  Lewis 
and  James  Sutton  advanced  to  her  before  her  marriage 
the  sum  of  50/.,  part  of  the  mortgage  money,  and  the 
reminder,  including  a  further  sum  of  40/.,  was  paid  upon 
the  faith  of  the  mortgage,  coupled  with  the  indenture. 

The  policy  of  insurance  became  void  by  default  in  pay'^ 
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ment  of  the  premium,  and  in  lieu  thereof  the  pluntiff 
effected  five  other  policies  on  the  life  of  Greenwood 
Poole,  for  the  sum  of  100/.  each,  and  paid  the  premiums 
as  they  became  due.    James  Sutton  died  in  1859. 

The  defendants,  in  their  answer,  stated  that  it  was  well 
known  to  the  plidntiff  previously  to  their  marriage  that 
the  SOL  part  of  the  mortgage-money  about  to  be  ad- 
vanced was  to  be  for  the  use  of  the  defendant  Greenwood 
Poole,  and  that  without  and  in  the  absence  of  any  direc- 
tion, authority,  or  consent,  either  express  or  implied,  on 
the  part  of  the  wife,  the  plaintiff  and  James  Sutton  paid 
the  remainder  of  the  sum  of  400/.,  after  deducting  the 
50/.,  and  the  premium  on  the  policy  of  assurance,  and  the 
costs  of  the  indenture,  to  the  defendant  Greenwood  Poole 
for  his  sole  and  absolute  use  and  benefit  They  denied 
that  any  further  sum  had  been  paid  on  the  security  of 
the  indenture,  and  submitted  whether  the  plaintiflPwas 
entitled  to  the  relief  as  prayed  by  the  bill. 


Argumentt 


Mr.  Cfraiff,  and  Mr.  J»  N.  Higgins  for  the  bilL 
They  contended  that  by  the  deed  the  equity  of  redemp- 
tion was  reserved  to  both  husband  and  wife.  The  mort- 
gage was,  in  fact,  the  wife's  mortgage;  she  had  con- 
tracted for  it  previous  to  her  marriage,  and  part  of  the 
money  had  been  advanced  to  her  whilst  she  was  a  single 
woman.  A  married  woman,  entitied  to  the  equity  of 
redemption  of  a  mortgaged  estate,  will  be  foreclosed 
without  a  day  to  show  cause  when  she  should  become 
discovert :  Mallack  v.  GaUon  (a). 


Mr.  Henriquez  appeared  for  the  defendants. 

Judgment      ThE  ViCE-ChANCELLOR  :— • 

Inasmuch  as  by  the  deed  the  right  of  redemption  was 

(a)  3  P.  Wms.  352,  see  note* 
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reserved  to  both  husband  and  wife,  there  must  be  a 
decree  for  foredosure  against  them  both  in  the  common 
form.  There  are  also  in  this  case  the  additional  circum- 
stances that  the  contract  was  made  by  the  wife  whilst  a 
feme  sole,  and  that  part  of  the  monej  has  been  paid  to  her 
before  marriage. 


639 


1808. 


Judpmtni* 


JESSOP  9.  BLAKE. 


•TtOMi. 
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UCY  COPLAND,  widow,  by  her  will  dated  tiie     J^^«t*M 

mm  woman  amler 

23rd  of  February,  1846,  after  reciting  that  her  husband,  a  genand 
Alexander  Copland,  by  his  will  gave  three  tenths  of  the  j^kitaieiit^ 
produce  of  his  residuary  real  and  personal  estate  to  her  JJ^m***^ 
for  life,  and,  after  her  death,  to  such  of  his  children  or  tore,  bj  deed 
grandchildren  living  at  her  death,  in  such  manner  as  she  meat  exeented 
should  by  her  will  appoint;   in  execution  of  the  said  J^toSdSe' 
power  the  testatrix  appointed  that  the  said  three  tenths  Pv^P®^  ^ 

•  •  1       1      !•  •  trueteeeon 

of  the  said  residuary  estate  should,  from  and  immediately  tnut  during 
after  her  0¥m  death,  go  and  belong  to  the  children  and  of  ^idneif  sod 
grandchildren  of  her  late  husband,  in  manner  following,  ^£^JSe* 
that  is  to  say,  in  such  manner  that  her  grandchildren,  ^^  Mpante 

,     ,  nee;  aadifihe 

Alexander  Lester  Copland,  the  plaintiff  Maria  Lucy  thonid  tnrriTe 
Jessop,  and  Amy  Ursula  Copland,  the  three  children  of  her  oatnwt^^' 
late  son  Alexander  Copland,  deceased,  should  in  the  first  {"^JT^f  ?^ 
place  receive  the  sum  of  11,0002.  as  tenants  in  common;  caee  the  pre- 
and  aft;er  certain  other  appointments  immaterial  to  this  aseheihonid' 

vppoHat;  end 
in  definilt  of  her  appointment,  to  her  next  of  kin.    There  were  no  children,  and  the  mar- 
riage hmving  been  diisoWed  by  a  final  decree  of  disaolntion  on  account  of  the  hatband's 
mi8eondact*-i7e2d^  that  the  wife  wai  abeolntely  entitled. 
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question  the  testatrix  appointed  that  all  the  unappointed 
parts  of  the  said  three  tenths  should  go  in  the  proportion 
following,  that  is  to  say,  two  thirds  thereof  to  her 
daughter  Lucy  Griffiths,  and  the  residue  of  such  three- 
tenths  to  the  said  Alexander  Lester  Copland,  the  plaintiff, 
and  the  said  Amy  Ursula  Copland ;  the  testatrix  further 
directed  that,  as  concerning  the  shares  thereby  appointed 
to  the  plaintiff,  the  same  should  be  for  her  separate  use, 
and  as  she  should  appoint  by  any  writing,  in  all  respects 
independent  of  any  husband. 

Lucy  Copland  died  on  the  •24th  October,  1849. 

The  plaintiff  was  a  grandchild  of  the  testatrix  by  her 
husband  Alexander  Copland,  and  on  the  7th  September, 
1844,  intermarried  with  J.  T.  Jessop.  At  the  date  of  the 
indenture  now  in  question  she  was  living  separate  from 
him. 

By  the  indenture  dated  the  20th  February,  1851,  made 
between  the  plaintiff  of  the  one  part,  and  two  trustees  (of 
whom  the  defendant  J.  G.  Blake  was  the  survivor)  of 
the  other  part,  all  the  one  third  part  or  share  of  the 
plaintiff  in  the  said  sum  of  11,000/.,  and  of  and  in  the 
residue  of  the  said  three  tenths  of  the  produce  of  the 
said  residuary  estate,  were  appointed,  conveyed,  and  as- 
signed by  the  phuntiff  to  the  said  trustees  '^  upon  trust 
that  they  should,  as  soon  as  convenientiy  might  be,  pro- 
cure the  assignment  and  transfer  to  them  of  the  sud 
parts  or  shares  so  appointed  to  the  plaintiff  as  aforesaid, 
and  should,  during  the  joint  lives  of  the  plaintiff  and  the 
said  J.  T.  Jessop,  pay  the  interest,  dividends,  and  annual 
produce  of  the  said  trust  premises  to  the  plaintiff  for  her 
sole  and  separate  use  independently  and  exclusively  of 
the  said  J.  T.  Jessop,  and  of  his  debts,  control,  inter- 
ference, and  engagements,  but  so  nevertheless  that  the 
plaintiff  should  not  have  power  to  deprive  herself  of  the 
benefit  thereof  by  any  sale,  mortgage,  or  charge,  or  other- 
wise in  the  way  of  anticipation,  and  so  that  the  receipts 
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of  the  plaintiff  and  no  other  receipts  should  be  good  and 
effectual  discharge  of  the  said  dividends^  interest^  and 
annual  produce ;  and  should  from  and  after  the  decease 
of  either  of  them,  the  plaintiff  and  the  said  J.  T.  Jessop^ 
stand  and  be  possessed  of  the  said  trust  property  upon 
the  trusts  following,  that  is  to  say^  if  the  plaintiff  should 
survive  th^  said  J.  T*  Jessop,  then  in  trust  for  her  heirs, 
executors,  administrators,  and  assigns,  according  to  the 
respective  natures  thereof.  But  in  case  she  should  die  in 
the  lifetime  of  her  husband,  the  said  J«  T.  Jessop,  upon 
and  for  such  trusts,  intents  and  purposes,  and  with,  under, 
and  subject  to  such  powers,  provisoes,  and  declarations  as 
she^  the  said  plaintiff,  notwithstanding  her  said  cover- 
ture, should  by  her  last  will  and  testament  in  writing, 
or  any  codicil  or  codicils  thereto,  or  any  writing  or 
writings  in  the  nature  or  purporting  to  be  a  will  or  co- 
dicil, direct  or  appoint.  And  in  default  of  any,  and  sub- 
ject to  such  direction  or  appointment,  and  so  £yr  as  any 
such  direction  or  appointment,  if  incomplete,  should  not 
extend,  in  trust  for  such  person  or  persons  as  at  the 
decease  of  her,  the  siud  M.  L.  Jessop,  would  have  be- 
come entitled  to  the  said  trust  property  and  premises 
under  the  statutes  for  the  distribution  of  the  personal 
estate  of  intestates,  in  case  the  plaintiff  had  died  pos- 
sessed thereof,  and  without  having  been  married ;  such 
persons,  if  more  than  one,  to  take  as  tenants  in  common 
in  the  shares  in  which  they  would  have  been  entitled 
under  the  same  statutes." 

On  the  22nd  of  June,  1861,  the  marriage  was  dissolved 
{nut)  by  an  order  of  the  Court  for  Divorce  and  Matri- 
monial Causes,  at  the  suit  of  the  plaintiff,  on  the  ground 
of  adultery  and  desertion  by  the  husband;  and  on  the 
12th  of  November,  1861,  a  final  decree  of  dissolution  was 
pronounced.    There  had  been  no  children  of  the  mar- 


1862. 


StatemenU 


The  plaintiff,  M.  L.  Jessop,  filed  this  bill,  allying 
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that  the  indenture  of  the  20th  of  February^  ISSl^  was 
made  and  executed  by  the  plaintiff  to  protect  the  pro- 
perty therein  comprised  from  any  control  over  the  samej 
or  from  the  liabilities  of  the  husband ;  and  solely  for  the 
benefit  of  the  plaintiff^  and  in  order  to  put  the  plaintiff 
in  the  position  of  a  feme  sole,  so  far  as  the  law  at  that 
time  would  permit  a  married  woman  to  be;  and  she 
prayed  that  it  might  be  declared  that  the  plaintiff  was 
entitled  to  have  a  fund  of  Consols  (626/.  IQs.  6d.)  and  two 
sums  of  cash  (5000/.  and  300/.)^  and  the  securities  for  tiie 
same^  being  or  representing  the  plaintiff's  third  share 
in  the  three  tenths  of  Alexander  Copland's  residuary 
estate  so  appointed  to  her  as  aforesaid,  transferred  to  her 
absolutely,  and  that  the  defendant  might  be  ordered  to 
transfer  the  same  accordingly. 


Argumint. 


Mr.  Schomberg  appeared  for  the  plaintiff^  and  sub- 
mitted that  she  must  be  treated  in  that  Court  precisely 
as  if  her  former  husband  had  died  on  the  12th  November, 
1861 ;  but  if  so,  under  the  express  trusts  of  the  deed^  she 
would  now  be  absolutely  entitied. 


Judgment, 


Mr.  Hoare  appeared  for  the  trustee,  and  submitted  that 
this  was  a  post-nuptial  settlement  to  which  the  husband 
was  no  party. 

The  Vice-Chancellob  : — 

The  right  of  this  lady  seems  clear.  The  object  of 
this  deed  having  been  to  withdraw  tiie  whole  property 
from  the  control  of  the  husband,  it  has  now  ceased  to 
have  any  operation ;  and  she  is  now  absolutely  entitled. 
Declare  that  in  the  events  that  have  happened  the 
plaintiff  is  absolutely  entitled.    Costs  out  of  the  fiind. 
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GOODMAN  V.  GOODMAN.  Jum  g. 

1  HE  testator,  Henry  Gt)odman,  by  his  will  dated  the  tTndw  a  be- 

•^  '  ,  .     qnesttothe 

23rd  January,  1801,  gave  the  rest  and  residue  of  his  ehiidrtnof 
estate  and  effects  of  whatever  nature  or  kind  whatsoever  ^jj'„'  children 
to  trustees  upon  trust  to  invest  the  same  as  therein  men-  }^™n**\^? 
tioned,  and  to  pay  the  interest  in  seventh  parts  or  shares  while  domi- 
to  his  seven  children,  whom  he  named,  one  to  his  son  a  woman  with 
Ley  on  Gt>odman,  for  life,  respectively ;  and  from  and  after  ^j^Sted  and 
the  decease  of  any  or  either  of  them,  then  upon  trust  to  ^^  ^^^m  he 

•^  ^  ,        remoTedto 

stand  possessed  of  so  much  and  such  share  of  the  prin-  Holland,  and 
cipal  or  capital  of  the  said  residue  as  should  constitute  died  in  Hol- 
the  principal  or  capital,  from  whence  such  deceased  child  JJ^^^^jju^ 
or  children's  share  or  shares  of  the  interest  thereon  arose,  bom  to  him 

-  by  the  same 

on  trust  to  pay  the  same  unto  and  amongst  all  and  every  woman,  whom 
the  child  or  children  of  him,  her,  or  them  so  dying,  re-  nwriedTn^* 
spectively :  if  more  than  one  in  equal  shares,  but  if  but  S???**^*""  ^ 

,  .  -  ,  Held,  that  the 

one  child  then  to  such  only  child,  to  be  payable  at  law  of  the 

,.  .  /•/•■!  •  j«xi-      country  of  the 

twenty-one,  or  in  case  of  females  on  marriage,  and  m  the  domicii  at  the 
meantime  to  be  a  vested  interest;  and  upon  further  trust,  S^j^'^jjf^of 
in  case  any  of  the  children  of  the  testator  should  die  the  marriage 

,  ,  t    •      1       1        f  j«    'J      xi-      must  prevail, 

Without  issue  living  at  their  death,  then  to  divide  the  and  that  the 

interest  and    capital    of  such  child   unto   and   equally  Holiand'waa 

amongst  the  survivors,  or  the  issue  of  such  as  should  be  ^^^^  ^  ^^ 

then  dead,  as  therein  mentioned.  with  another 

The  testator  died  on  the  1st  November,  1812,  leaving  there  after  tiie 

his  seven  children  in  his  will  mentioned  him  surviving.  Sfthwe'cM*. 

Leyon  Goodman,  the  son  whose  share  was  now  in  dren  bom  in 

•'  ,      England 

question,  died  on  the  17th  January,  1832.     After  his  being  iliegiti- 
death  this  suit  was  instituted  by  Mary  Goodman,  after-  jng  to  the  law 
wards  Denis,  claiming  to  be  the  only  child  of  Leyon  ^^^^^"J^jJ^d. 
Goodman,  against  Issac  Goodman,  the  executor  and  son 

VOL.  III.  V  u 
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of  the  testator^  against  Bachel  and  Harriet  Goodman, 
the  two  other  surviving  children  of  the  testator,  and 
three  children  of  a  married  daughter  Elizabeth  Van 
Oven,  who  died  in  1815,  praying  for  administration. 
The  two  others,  Philip  and  Mary  Goodman,  died  with- 
out having  left  issue. 

In  December,  1847,  a  decree  was  made  in  the  cause 
declaring  the  rights  of  the  parties  under  the  will(a). 

In  July,  1849,  the  pluntiff  married  M«  D.  Denis, 
of  Paris;  and  in  1857  her  husband  and  the  trus- 
tees of  her  settlement  presented  a  petition  stating  that 
Isaac  Goodman,  the  son  and  executor,  died  on  the  1 1th 
August,  1856,  not  having  been  married  until  the  27th 
June,  1822,  and  praying  for  a  distribution  of  the  fund 
in  court  accordingly.  Evidence  was  brought  forward  by 
persons  claiming  to  be  the  legitimate  children  of  Isaac 
Goodman  by  his  lawful  wife ;  and  by  an  order  made  in 
the  cause  on  the  16th  January,  1857,  certain  inquiries 
were  directed.  The  petition  came  on  for  hearing  in 
June,  1858,  before  his  Honour,  who  pronounced  in  favour 
of  the  petitioners;  and  in  December,  1858,  an  order  was 
made  declaring  that  the  persons  tiierein  named  and  spe- 
cified were  the  legitimate  children  of  Isaac  Goodman, 
and  as  such  entitied  to  the  share  of  their  fatiier  under  the 
testator's  will. 

Isaac  Goodman  left  his  sisters  Harriet  aud  Rachel  his 
executrixes.  Harriet  Goodman  died  on  the  25th  Fe« 
bruary,  1860,  having  never  been  married. 

An  order  was  made  on  the  petition  in  tiie  cause,  dated 
the  12th  June,  1860,  directing  inquiries  as  to  whether 
Leyon  Goodman  left  any  or  what  chUdren  surviving,  &c. 
The  chief  clerk  by  his  certificate,  dated  the  27ih  March^ 
1862,  found  that  Leyon  Goodman  left  five  children,  all 
of  whom  were  now  living : — Charlotte,  bom  26tE  De- 


(a)  See  Goodman  y.  Goodman^  1  De  Gez  &  Sm.  695. 
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cember,  I8I0 ;  Harriet,  bom  20th  May,  1818 ;  Eliza- 
beth, wife  of  John  George  Goodman,  born  18th  Maroh, 
1820;    Hannah,  the  wife  of  Jean  Joseph  Pieret,  born 
8  th  August,  1821 ;  and  the  plaintiff,  the  wife  of  Denis 
Denis,  bom  the*14ih  July,  1824.     He  also  certified  that 
Charlotte,  Harriet,  and  Elizabeth  Goodman  were  bom  in 
Whitechapel  prior  to  the  marriage  of  their  father  and 
mother,  and  that  Hannah  Pieret  was  bom  at  Amsterdam 
prior  to  such  marriage.     The  plaintiff  Mary  Denis  was 
born  at  Amsterdam  after  the  marriage.     He  found  that 
Leyon  Goodman  left  England  in  1820,  "  with  the  inten- 
tion of  permanently  residing  abroad,"  and  was  shortly 
afterwards  followed  by  his  three  children  then  bom,  and 
Charlotte  Smith  their  mother,  afterwards  his  wife.     He 
resided  at  Amsterdam  till  1826,  and  from  that  date  resided, 
till  his  death  in  1832,  at  Brussels,  and  never  returned  to 
this  country.     Charlotte  Goodman  and  the  widow  were 
dead,  and  Hannah  Pieret  with  her  husband  were  still 
living  at  Brussels.     The  chief  clerk  also  certified  that  on 
the  27th  June,  1822,  Leyon  Goodman  and  Charlotte 
Smith  were  duly  married  at  Amsterdam,  and  at  that 
lime,  '^  by  the  said  marriage  and  the  proceedings  then 
had,  Charlotte,  Harriet,  and  Elizabeth  Groodman,  and 
Hannah  Pieret,  were  declared  to  be  legitimate  according 
to  the  law  of  Holland." 

The  petitioner  Mary  Denis  moved  to  vary  4^e  certi- 
ficate by  omitting  therefrom  the  words  "  with  the  inten- 
tion of  permanently  residing  abroad,'*  which  she  sub- 
mitted were  not  within  the  inquiry  directed  by  the  order, 
and  not  warranted  by  the  evidence. 

The  summons  was  adjourned  into  court. 
The  evidence  consisted  of  affidavits  by  Hannah  Pieret, 
Elizabeth  Goodman,  and  George  John  Gt>odman,  a  son 
of  Isaac  Goodman  and  husband  of  Elizabeth ;  William 
Goodman,  another  son  of  Isaac  Goodman ;  all  deposing 
to  the  fact  of  Leyon  Goodman  having  left  London  to 
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reside  abroad  permanentlj,  and  to  the  other  hcta  and 
dates  above  mentioned.  Several  friends  of  Leyon  Good- 
man,  living  at  Amsterdam^  deposed  to  the  same  effects 

Madame  Pieret  by  her  affidavit  deposed  as  follows : — 
'^  By  reason  of  my  residence  in  the  kingdom  of  Belgium^ 
I  was  totally  unacquainted  with  the  laws  of  England. 
My  cousins  have  lately  been  declared  by  thb  honourable 
Court  entitled  to  participate  in  the  estate  of  the  sud  tes- 
tator^  and  it  was  only  on  the  occasion  of  their  asserting 
their  claim  that  I  first  thought  I  might  be  interested  in 
the  same  testator's  estate.  Acting  on  their  advice^  I  laid 
my  case  before  some  English  solicitors,  and  am  advised 
by  them  that  I  am  equally  with  the  above-named  plaintiff 
Mary  Goodman  beneficially  interested  under  the  said 
will  of  the  said  testator,  Henry  Goodman." 

MM.  Van  Leishout  and  Van  Binsum,  clerks  employed 
at  the  Greffe  of  the  Tribunal  in  the  arrondissement  of 
Amsterdam,  proved  certain  copies  of  the  entries  from  the 
register  books  of  birth  and  marriage,  deposited  at  the 
registry  of  the  said  court ;  and  M.  Eugene  Somerhausen, 
advocate,  deposed  to  the  truth  of  the  translation  of  such 
copies;  from  which  it  appeared  that  the  following 
minutes  were  deposited  at  the  registry  of  the  Court : — 

"  On  the  eleventh  day  of  August,  1800  and  twenty- 
one,  at  10  o'clock  in  the  forenoon,  was  inscribed  the  birth 
of  Hannah  Goodman,  born  the  8th  day  of  the  same  month, 
at  11  o'clock,  daughter  of  Leyon  Goodman,  without  pro- 
fession, and  of  Charlotte  Smith,  husband  and  wife,  of 
Geldersche  Raade  No.  25,  Canton  2,  this  child  being 
there  bom  and  recognised  to  be  of  the  female  sex." 

This  act  was  stated  to  be  witnessed,  signed  by  the 
father  and  the  two  witnesses,  and  certified  according  to  law 
by  C.  Backer  de  Jonghe,  member  of  the  Commission  of  the 
Etat  Civil  of  Amsterdam.  On  the  margin  of  the  act  was 
written: — "  By  the  authorisation  of  the  Tribunal  of  First 
Instance  of  this  City,  given  the  twenty-first  day  of  June 
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1800  and  twenty-one,  the  words  *  husband  and  wife'  were 
hereby  cancelled  in  the  present  act. — (Signed)  D.  C.  Van 
Eennep,  Registrar. — The  child  mentioned  in  the  present 
act  is  legitimated  by  matrimony  celebrated  in  this  city 
the  27th  day  of  June  1800  and  twenty-two. — (Signed) 
D.  C.  Van  Eennep,  H.  J.  Vande  Poll,  Deputy 
Re^strar. — Seen  by  us  President  of  the  Tribunal  of  the 
Arrondissement  of  Amsterdam  for  the  legalisation  of  the 
signature  above  of  H.  J.  Vande  Poll,  Deputy  Registrai: 
of  this  tribunal.  Amsterdam  the  6th  August,  1860. — 
(Signed)  Ploos  Van  Amstel,  Loco  Presidis."  This 
last  signature  was  certified  by  J.  G.  C.  £.  Newnham,  the 
British  Consul. 

The  following  minutes  were  also  deposited  at  the  same 
registry : — ^^  This  day,  the  27th  of  June,  in  the  year 
1800  and  twenty-two,  at  ten  o'clock  in  the  morning,  ap- 
peared before  us,  M.  C.  Backer  de  Jonghe,  councillor, 
and  member  of  the  Commission  of  the  Etat  Civil  of  this 
City  of  Amsterdam,  for  the  purpose  of  contracting  mar- 
riage, Leyon  Goodman,  of  London,  without  profession, 
aged  forty-two  years,  living  here,  son  of  age,  of  Henry 
Goodman  and  of  Hannah  Harris,  both  deceased,  of  the 
one  part;  and  Charlotte  Smith,  of  Oakham,  in  the 
county  of  Rutland,  England,  without  profession,  aged 
thirty-one  years,  living  here,  daughter  of  age,  of  Daniel 
Smith,  absent  since  many  years,  and  of  Elizabeth  Beaver, 
without  profession,  also  living  here,  of  the  other  part ; 
and  the  mother  of  the  bride  declared  to  us  that  she  con- 
sents to  the  above-mentioned  marriage.  The  preliminary 
acts  which  have  been  read,  together  with  the  chapter  6, 
on  marriage  in  pursuance  of  the  law  of  25  Ventose,  year 
XI.,  consisting  in,  firstly,  an  extract  from  the  registry  of 
the  publication  regularly  made  here,  the  16th  and  25th 
June  last ;  secondly,  the  certificate  of  birth  of  the  bride- 
groom ;  thirdly,  the  certificates  of  deaths  of  his  father  and 
mother,  and  of  his  grandfather  and  grandmother  on  each 
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side ;   and  fourthly,  the   certificate  of  baptism   of  the 
bride,  at  the  same  time  declaring  to  us  on  oath,  with  her 
mother  and  the  undersigned  witnesses,  that  the  father  is 
absent;  fifthly,  the  husband  and  wife  here  present,  declared 
to  us  that  they  have  together  begotten  and  intend  to  legi- 
timate by  this  marriage  the  four  following  children,  of 
whom  three,  named  Charlotte,  bom  26th   December, 
1815;  Harriet,  the  26th  March,  1818;  Elizabeth,  the 
18th  March,  1820,  according  to  their  declaration,  in  the 
parish  of  St   Mary,  Whitechapel,  England;   and  the 
fourth,  named  Hannah,  bom  here,  as  by  her  certificate  of 
birth,  dated  the  10th  August,  1821.     After  which  we 
haye  asked  them  by  their  names  and  separately  if  they 
took  each  other  as  husband  and  wife,  to  which  each  of 
them  separately  answered  yes ;  and  we  then  declared  in 
the  name  of  the  law  that  they  were  united  in  marriage  ; 
the  whole  in  pursuance  of  the  3rd  chapter  of  the  law  of 
the  20th  Ventose,  year  XI.,  and  in  presence  of  Hermanns 
Alexander  Keyser,  brick  merchant,  aged  forty-seven 
years ;  Joel  Benjamin,  tradesman,  aged  forty*two  years'; 
Hurtog  BenedictUB,  commissioner,  aged  thirty  years,  all 
living  here.     This  act  has  been  drrawn  up  and  read  by 
us  to  the  appearers,  who  have  signed  with  us.    (Signa^ 
natures)  Leyon  Goodman,  C.  Smith,  Alex.  Hart,  H.  A. 
Keyser,  Joel  Benjamin,  H.  Benedictus,  C.  Backer  de 
Jonghe.     Delivered  on  the  6th  August,  I860.'*    Signed 
by  the  deputy-registrar  and  by  the  judge  of  the  tribunal, 
and  certified  by  the  British  consul  in  the  same  form  as 
above. 

M.  Somerhausen,  and  also  MM.  Julius  Pinner  and 
Arnold  Carel  Cosman,  two  other  advocates,  deposed  that 
for  many  years  prior  to  and  after  the  year  1821  the  Code 
Napoleon  was  in  force  throughout  Holland  and  Belgium 
(then  the  kingdom  of  the  Netherlands) ;  and  that,  ac- 
cording to  those  laws,  children  bom  before  marriage 
could  be  legitimated  by  the  subsequent  marriage  of  their 
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parents^  and  declared  legitimate  in  the  registry  of  the 
marriage  of  those  parents.  They  also  gave  it  as  their 
opinion  that  Leyon  Goodman,  at  the  time  of  the  birth  of 
Hannah  Goodman,  and  at  the  date  of  his  marriage,  wasj 
according  to  the  laws  of  the  then  kingdom  of  the  Nether- 
lands, domiciled  in  that  kingdom. 
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Mr.  Malins  and  Mr.  Schomhergy  for  the  petitioner. —  Argument, 
The  description  of  Leyon  Goodman  in  the  registry,  as  "  of  ""*" 
London,''  and  the  fact  that  he  left  Amsterdam  for  Brus- 
sels, proved  that  he  did  not  quit  England  with  '*  the  in- 
tention of  permanently  residing  abroad,"  as  the  chief 
derk  had  certified ;  at  least,  that  he  was  not  domiciled 
in  the  kingdom  of  the  Netherlands.  Then,  his  domicil 
being  English,  the  marriage  contract  feU  under  the 
English  law,  and  not  only  the  three  children  bom  before 
the  marriage  were  illegitimate,  to  whose  illegitimacy  there 
was  no  dispute ;  but  also  Harriet,  who  was  the  daughter 
of  a  domiciled  Englishman,  though  bom  at  Amsterdam. 
{Rose  V.  Ross  (a).  Countess  of  Dalhousie  v.  MDouall  (ft), 
Munro  v.  Munro{c)y  Btrtwhistk  v.  VardiU{d),  Re  Don's 
Estate  (e).  Re  Wrights  Trusts  {/)  were  cited.] 

Mr.  Bacon  and  Mr.  SpeedJ[{or  Madame  Pieret,  argued 
that  her  legitimacy  depended  on  the  fact  of  her  father 
being  domiciled  in  Holland  at  the  date  of  her  birth.  This 
they  contended  was  borne  out  by  the  evidence. 


The  Vice-Chancellor  : — 

The  certificate  of  the  chief  clerk  is  right,  and  must  be 
supported.     The  order  Will  be — It  appearing  that  Leyon 


(a)  4  WUs.  &  Sh.  280. 
Qf)  7  CI.  &  Fin.  817. 
(e)  lb.  843. 


(d)  2  CI.  &  Fin.  571. 
le)  4  Drew.  124. 
(/)  2  K.  &  J.  595. 
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Gocdnian  was  domiciled  in  Holland  at  the  time  of  the 
birth  of  Madame  Pieret,  declare  that  Madame  Pieret  and 
Madame  Denis  are  entitled  in  equal  shares  to  the  funds 
in  question.  The  costs  of  all  parties  to  be  as  between 
solicitor  and  client. 


June  24,  25. 


BAXENDALE  v.  THE  WEST  MIDLAND 
RAILWAY  COMPANY. 


Demurrer  to  a 
bUl  alleging^ 
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JL  HIS  was  a  general  demurrer  to  the  bill. 

The  bill  alleged  that  the  plaintiffs  were  common  carriers 
carrying  on  business  under  the  style  of  Pickford  &  Cora- 
pany,  having  among  others  a  place  of  business  in  tlie 
town  of  Kidderminster.  That  by  virtue  of  certain  Acts 
certain  lines  of  railway  were  amalgamated  and  became 
the  West  Midland  Railway  Company.  That  after  the 
instead  of  d'e-  opening  of  the   railway  the  plidntiffs  continued   their 

liveringthem     ,       .  •  i.    i.    xi.  i  •   j    r 

totheplaintifik  Dusmess  as  carriers,  but  the  goods  were  earned  from 

Bristol  to  Kidderminster  by  the  said  railway  company 
and  the  Midland  Kailway  Company. 

That  the  defendants,  the  company,  always  until  the  end 

themtothe"^  of  December,  1861,  delivered  to  the  plaintiffs' servants 

at  the  station  at  Kidderminster  the  goods  so  carried  by 
railway,  and  the  defendants,  the  company,  employed  the 
plaintiffs  as  their  agents  to  cart  such  goods  from  the 
Kidderminster  station  to  the  places  to  which  they  were 
directed  and  consigned.  The  defendants,  the  company, 
charged  a  through  rate  for  all  goods  carried  on  their 
railway,  but  they  paid  or  allowed  to  the  plaintiffs  a  por- 


to  whose  care 
they  were 
addressed 
at  the  station, 
claimed  the 


customers  of 
the  plaintifib, 
overruled 
with  costs. 

The  recent 
stetnte  17  & 
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Courts  of 
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to  grant  the 
preventiTO 
remedy,  docs  not  by  giving  a  concurrent  jurisdiction  abridge  the  jurisdiction  of  this  Court. 
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tion  thereof  for  the  cartage  of  such  goods  from  the  Kid- 
derminster station. 

That  the  company  continued  to  employ  the  plaintiffs 
till  the  end  of  December,  1861,  when  they  employed 
another  agent  to  cart  for  them. 

That  after  the  termination  as  aforesaid  of  their  agree- 
ment the  plaintiflb  continued  to  forward  goods  by  the 
sud  nulway  firom  Bristol  to  Kidderminster,  and  various 
other  persons  from  time  to  time  forwarded  to  the  plaintiffs 
goods  by  the  said  railway,  and  all  such  goods  respectively 
were  addressed  and  consigned  to  the  plaintiffs  as  follows: — 
"  Pickford  &  Co.,"  or  «  Care  of  Pickford  &  Co.,**  Kid- 
derminster. 

That  when  the  plaintiffs  send  goods  from  Bristol  to 
Kidderminster  by  railway  as  aforesaid,  they  always  take 
to  the  Bristol  station  on  the  Midland  Railway  a  forward- 
ing note,  and  deliver  the  same  to  the  officer  or  servant  of 
the  company  at  such  station  in  the  following  form,  the 
place  of  destination  being  written  in  ink  and  the  rest 
being  printed : — 


18G2. 
Baxesdalb 

V, 

Thb  Wbst 
Midland 
Railway 
Company. 

Siattmgtitm 


"  160  Bristol  186 

"  To  the  Midland  Rulway  Company. 

'^  Please  forward  in  good   condition  as   received  the 
undermentioned  goods  to  the  care  of  PICKFORD  &  Co. 

KIDDERMINSTER  STATION. 


Name. 


Resklenoe. 
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1W2.  That  at  the  junction  of  the  two  rwlways,  the  Midland 

Baxbitdalb  Railway  Company  deliver  to  the  defendants  the  trucks 
containing  the  goods,  which  are  then  carried  by  the 
defendants  in  the  same  trucks  to  the  Kidderminster 
station,  and  together  with  each  truck  conveying  goods 
upon  their  said  railway  to  the  Kidderminster  staticm  the 
defendants  receive  an  invoice  of  all  the  goods  conveyed 
by  such  truck,  containing  the  names  of  the  sender,  of 
the  consignee,  and  of  the  person,  if  any,  to  whose  care 
the  same  are  sent,  with  various  other  particulars  relating 
thereto. 

That  the  defendants  almost  daily  receive  considerable 
quantities  of  goods  at  the  Kidderminster  station^  the 
invoices  whereof  shew  by  the  letters  "  P.  &  Co."  (being  tiie 
initials  of  tiie  plaintiffs'  said  firm  of  Pickford  &  Co.) 
marked  against  such  goods  in  the  column  in  the  said 
invoices  under  the  head  **  to  whose  care,"  tiiat  such  goods 
are  conugned  to  the  plaintiffs.  In  addition  to  which 
notice,  a  label  bearing  the  words  ^'  Pickford  &  Co.  Kidder- 
minster,'' legibly  printed  thereon,  is  aflSxed  to  all  or  the 
greater  number  of  such  goods.  And  the  plaintiffs  send 
their  servants  to  receive  the  same,  and  are  able  and  ready 
and  willing  to  remove,  by  their  servants,  and  demand  the 
same  from  the  defendants  at  the  Elidderminster  station, 
and  the  defendants  ought  to  deliver  the  same  there  to  the 
plaintiffii  or  their  servants ;  and  in  particular,  since  the 
18th  day  of  March  last  (from  which  time  the  plaintifl^' 
manager  at  Kidderminster  has  daily  received,  in  due 
course  of  post,  information  of  all  goods  sent  from  Bristol 
to  the  Itidderminster  station),  the  plaintiffs'  servants  have 
duly  demanded  from  the  defendants  the  goods  which  they 
knew  ought  to  have  arrived  for  them  at  the  said  station, 
and  at  other  times  their  said  servants  have  demanded 
goods  wheieon  they  saw  the  labels  so  marked  *^  Pickford  & 
Co.,  Kidderminster,"  as  aforesaid. 

That  the  defendants,  however,  notwithstanding  such 
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demand  so  made  as  aforesaid,  have  always,  since  the  end       2^^ 
of  December,  1861,  refused,  and  they  still  refiise  to  deliver   bazbmdalb 
to  the  plaintifis  at  the  Kidderminster  station  the  goods  so     ipg^  Wbst 
consigned  to  them  at  Kidderminster,  and  insist  upon  their 
alleged  right  to  cart  and  deliver  the  same  by  means  of 
their  new  agent,  and  have,  in  fact,  carted  and  delivered 
the  same,  and  continue  to  cart  and  deliver  the  same  from 
their  said  station  to  the  various  places  to  which  they  were 
and  are  directed,  although  they  are  consigned  to  or  to  the 
care  of  Pickford  &  Co.,  and  the  defendants  have  thereby 
deprived  the  plaintiffs  of  the  profit  which  they  ought  to 
receive  for  the  cartage  and  delivery  of  the  said  goods  so 
as  aforesaid  consigned  to  them  at  Kidderminster. 

That  many  goods  are  sent  by  the  said  railway  to  Ead- 
derminster  consigned  to  or  to  the  care  of  Pickford  &  Co., 
but  ''under  mark"  (that  is  to  say)  the  names  of  the 
persons  to  whom  the  same  are  to  be  delivered  by  the 
plaintiffs'  firm  of  Pickford  &  Co.  are  not  written  on  the 
addresses  or  directions,  but  instead  thereof  there  are 
initials  or  other  marks  by  which  the  same  are  identified^ 
and  the  plaintiffs  send  by  post  to  their  manager  at  Kidder- 
minster the  names  of  the  persons  to  whom  the  said  goods 
are  to  be  delivered ;  but  the  defendants  nevertheless  have 
always  refused  and  do  refuse  to  deliver  up  to  the  plaintiffs 
at  the  Kidderminster  station  such  last«mentioned  goods, 
until  they  have  first  carted  the  same  by  their  new  agent 
into  the  town  of  Kidderminster,  and  tendered  them  for 
acceptance  by  the  plaintiffs  at  the  plaintiffs'  place  of  busi- 
ness in  the  said  town,  although  the  plaintiffs  have  always 
refused  to  receive  the  same  there,  and  have  required  that 
the  same  should  be  delivered  up  to  them  at  the  defendants' 
said  station ;  the  defendants  nevertheless  have  persisted  in 
refusing  to  deliver  such  goods  at  once  to  the  plaintifEs  at 
the  said  station,  and  have  continued  to  cart  the  same  by 
their  said  agent  into  the  said  town,  and  to  tender  the  same 
to  the  plaintiffs  for  acceptance  at  their  said  place  of  busi'* 
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ises.  ness  in  the  said  tx)wn9  although  thej  well  knew  that  the 
Baxbndals  plaintiffs  would  refuse  to  accept  the  same  there^  after  which 
refusal  tlie  defendants  carted  the  said  goods  back  to  their 
said  station  where  they  have  been  then  at  last  delivered 
up  to  the  plaintiffs. 

That  the  defendants  have  thereupon  refused  to  make 
anj  allowance  to  the  plaintiffs  from  their  through  rat^s 
for  cartage,  and  have  charged  the  plaintiffs  for  the  cartage 
of  the  said  goods  to  the  plaintiffs'  said  place  of  business  in 
the  said  town  of  Kidderminster,  for  acceptance  there^ 
although  the  defendants  had  had  notice  and  well  knew  at 
the  time  they  so  carted  the  same  that  they  would  have  to 
cart  the  same  back  and  deliver  them  up  to  the  plaintiffs  at 
their  said  station,  and  the  defendants  have  thereby  de- 
prived the  plaintiffs  of  the  profit  which  they  ought  to 
receive  for  the  cartage  and  delivery  of  the  said  goods  so 
as  aforesaid  consigned  to  them  at  Kidderminster,  and  the 
plaintiffs  have  been  compelled  to  pay,  and  have  paid,  for 
the  cartage,  but  they  have  done  so  under  protest. 

That  in  consequence  of  the  defendants  so  persisting  as 
aforesaid  (notwithstanding  repeated  verbal  notices  to  them 
and  to  their  said  agent  that  the  same  would  not  be  received 
anywhere  but  at  the  said  station)  to  cart  into  the  town  of 
Kidderminster  and  to  tender  to  the  plaintiffs  for  accept- 
ance there  all  such  goods  as  aforesaid,  which  were  ad- 
dressed to  the  plaintiffs'  said  firm  of  Pickford  &  Co.  only, 
and  which  the  defendants  were  therefore  unable  to  deliver 
to  the  ultimate  consignees  thereof,  the  plaintiffs,  on  the 
15th  day  of  March  last,  wrote  and  sent  to  the  defendants 
a  formal  notice  in  the  words  and  figures  following  (that  is 
to  say) : — 


"  West  Midland  Co.  Kidderminster. 
"  Pitts  Lane,  Mill  St  Kidderminster,  Mai'ch  15th,  1862. 
"  Gentlemen — Consigned  goods  —  Please   note  that 
we  shall  require  all  ^oods  consigned  to  care  of  Pickford  & 
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Co.  or  Piekfoid  &  Co.  amrii^  with  joa  to  be  deHvered  ^^y> 

to  oar  carteni  at  your  statioD,  who  will  hold  inatructions  BAxasraA&a 
for  defiyerj^  as  in  no  case  will  thej  be  receiTed  at  the 


aboYe  addiesB  if  tendered  after  this  notice.  MiMiAVft 

*^  Yours  resply.  Ouipast. 

(Signed)  <"  Pro  Piddbrd  &  Co. 

"  J.  Malik.- 


That  by  their  said  conduct,  in  carting  and  delivering  as 
aforesaid  goods  consigned  to  the  plaintiffs,  and  in  refusing 
to  make  any  allowance  for  cartage  in  respect  of  the  goods 
so  as  aforesud  tendered  by  them  in  the  first  place  to  the 
plaintiflGs  at  the  said  place  of  business  in  the  said  town  of 
Kidderminster  as  aforesaid,  the  defendants  not  only  de- 
prive the  plaintiffs  of  the  actual  profits  which  they  ought 
to  have  received  from  the  cartage  and  delivery  of  the  same 
respectively,  but  they  also  have  seriously  injured  the 
plaintiffs  in  the  way  of  their  trade  as  such  common  car- 
riers at  Kidderminster,  and  have  considerably  reduced 
the  same,  and  such  conduct  will,  unless  it  be  restrained 
by  the  order  and  injunction  of  this  Honourable  Court, 
eventually  destroy  the  plaintiffs'  said  trade,  and  compel 
them  to  relinquish  their  said  establishment  at  Kiddermin- 
ster, with  which  town  the  plaintiffs*  sidd  firm  of  Pickford  & 
Co.  has  as  aforesaid  been  connected  for  upwards  of  thirty 
years. 

That  in  consequence  of  the  defendants  so  refusing  to 
deliver  to  the  plaintiffs  the  goods  consigned  to  them,  the 
plaintiffs  on  the  19th  day  of  February  last  wrote  and 
sent  to  the  defendant  W.  T.  Adcock,  the  secretary  to  the 
company,  a  letter  of  that  date,  as  follows : — 

"  London,  Feb.  19th,  1862. 
"  Sib, — We  are  daily  in  the  habit  of  sending  from  the 
Midland  Companies'  station  at  Bristol  to  yours  at  Kidder- 
minster sundry  goods  consigned  and  labelled  to  ourselves, 
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1869.  but  your  company,  instead  of  redelivering  them  to  us, 
Bazbnoalb  have  wholly  disregarded  the  said  consignments  and  labels 
and  delivered  the  goods  themselves  to  our  customers. 
We  are  advised  that  we  are  entitled  to  have  those  goods 
delivered  to  us  by  the  company  at  the  aforesaid  station 
and  to  be  allowed  by  the  company  from  the  through 
rates  the  cost  of  their  delivery  in  Kidderminster;  we 
therefore  call  upon  you  to  give  the  necessary  directions  at 
once  for  having  this  done,  and  unless  we  hear  from  you 
within  seven  days  that  our  request  has  been  complied 
with  we  shall  instruct  our  solicitors  to  take  such  steps  as 
they  may  advise  to  place  us  in  a  proper  position. 
"  We  are  Sir,  your  obedt.  servts. 

(Signed)  «  Pickfoed  &  Co. 

"  W,  T.  Adcock,  Esq. 

«  West  Midland  R'way,  Worcester." 

That  the  plaintiffs  received  the  following  reply : — 

«  West  Midland  R'way, 

**  Secretary's  Office,  Worcester, 

"  Feb.  26th,  1862. 
''  Gentlemen, — I  have  to  acknowledge  the  receipt  ot 
your  letter  of  the  19th  inst.  which  has  been  submitted  to 
the  directors.  I  am  instructed  to  inform  you  that  this 
company,  being  responsible  for  the  due  conveyance  and 
delivery  of  goods  consigned  to  places  on  their  line,  have 
made  their  arrangements  for  ensuring  such  delivery  by 
themselves  and  their  own  agents,  and  their  present 
regulations  at  the  station  you  refer  to  do  not  admit  of 
its  promiscuous  use  by  the  parties.  Any  goods  consigned 
to  you  at  any  place  beyond  the  precinct  of  the  station 
will  be  duly  delivered  by  the  company  at  such  place. 
The  directors  cannot  consent  to  make  you  any  allowance 
from  their  rates  not  made  to  other  consignees. 

''  I  am,  Grentiemen,  your  obedient  servant, 
(Signed)       "  W.  T.  Adcock,  Secretary. 
"  Messrs.  Pickford  &  Co.,  Carriers,  London." 
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The  bill  then  set  fivth  a  CCTtegpoadenee  between  the 
phuntifis  and  the  defendants,  and  alleged  thftt  the  pbdntifi, 
being  still  unable  to  obtain  the  deliTery  of  the  goods  con- 
signed to  them,  thereupon  placed  the  matter  in  the  hands  ^'^'^"^ 
of  their  solicitors,  MeasTk  Uptons,  Jcdinson  and  Upton,  OoxnuiT. 
who  on  the  1st  day  of  May  instant  wrote  and  sent  to  the 
defendants  a  letter  of  that  date  as  follows : — 

''  To  the  Directors  of  the  West  Midhoid  Bailway, 
Worcester. 

''  20,  Austin  Friars,  1st  May,  1868. 

*'  Gemtlemek, — ^We  have  been  instructed  by  Messrs. 
Pickford  &  Co.  to  take  l^al  proceedings  against  you  to 
put  a  stop  to  the  ill^al  course  you  are  pursuing,  not- 
withstanding their  remonstrances,  with  r^ard  to  goods 
consigned  to  them,  by  your  carting  such  goods  to  the 
customers  of  theirs  for  whom  such  goods  are  intended 
instead  of  deliyering  such  goods  to  Messrs.  Pickford  &  Co* 
The  consequence  of  this  course  is,  that  you  deprive  them 
of  the  profit  they  would  obtidn  by  carting  the  goods 
themselyes  to  their  customers,  and  appropriate  such 
profit  to  yourselves,  besides  injuring  their  trade  as  car- 
riers. It  seems  to  us  that  Messrs.  Pickford  &  Co.  are 
entitled  to  an  injunction  from  the  Court  of  Chancery  to 
prevent  you  firom  continuing  the  practice,  as  well  as  to 
damages  for  the  loss  of  profit  and  for  injury  to  their  trade, 
and  unless  the  practice  is  discontinued  by  Saturday  next 
legal  proceedings  will  be  taken  against  you  without  fur- 
ther delay. 

ff  We  are.  Gentlemen, 

*'  Your  obedient  servants, 
(Signed)  **  Uptons,  Johnson,  &  Upton.'* 

That  the  defendants  have  not  sent  any  answer  to  the 
last-mentioned  letter,  and  they  have  not  discontinued  the 
said  practice ;  on  the  contrary,  they  still  refuse  to  deliver 
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1SC2.  .  up  at  their  said  station  the  goods  consigned  to  the  plain- 
BaI^^lb  .tiffs  at  Kidderminster,  and  instead  thereof  they  continue 
to  cart  and  deliver  the  same  by  their  said  agent  to  the 
plaintiffs'  customers,  and  thereby  continue  to  deprive  the 
plaintiffs  of  the  profits  of  the  said  cartage,  amounting 
daily  to  a  considerable  sum  of  money,  and  to  injure  the 
plaintiffs  as  aforesidd  in  their  trade. 

That  the  defendants  also  continue  to  cart  into  the  said 
town  of  Kidderminster,  and  to  tender  at  the  plaintiff' 
said  place  of  business  there,  all  goods  which,  being  "  under 
mark"  as  aforesaid,  they  are  unable  to  deliver  themselves 
to  the  plaintiffs'  customers,  and  they  continue  to  re&se 
to  allow  to  the  plaintiffs  cartage  for  the  same,  and  thereby 
also  deprive  the  plaintiffs  of  a  considerable  sum  of  money 
which  the  plaintiffs  ought  to  receive  in  respect  of  the 
said  goods,  and  thereby  to  injure  the  plaintiffs  in  their 
trade. 

That  the  plaintiffs  have  from  the  13th  of  May  instant 
been  in  the  daily  or  constant  practice  of  sending  goods 
from  the  Paddington  station  of  the  Great  Western  Bail- 
way  to  the  Witney  station  of  the  West  Midland  Railway, 
addressed  or  consigned  to  Pickford  &  Co.  at  the  Witney 
station,  and  marked  as  aforesaid  with  a  label  bearing  the 
words  "  Pickford  &  Co.,  Witney  Station,"  legibly  printed 
thereon. 

That  a  similar  practice  with  respect  to  goods  sent  to 
Witney,  as  aforesaid,  has  been  used  as  that  which,  as 
hereinbefore  mentioned,  has  been  used  with  respect  to 
goods  sent  from  Bristol  to  Kidderminster.  ^ 

That  the  defendants,  instead  of  delivering  to  the  plain- 
tiffs' servants  at  the  Witney  station  the  goods  so  addressed 
or  consigned  as  last  aforesaid,  have  always  refused  to 
deliver  them  at  the  station,  and  have  delivered  through 
their  own  carting  agents  to  the  plaintiffs'  customers  such 
of  the  goods  as  had  upon  them  the  names  and  addresses 
of  the  customers,  and  have  by  their  own  carting  agents 
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tendered  at  the  establishment  of  the  plaintifTs'  agent  in       ^^ 
the  town  of  Witney  the  goods  which  were  ^'  under  mark,"   Baxbmda.z.b 
or  on  which  the  names  and  addresses  of  the  customers    tbb  Wbst 
did  not  appear,  notwitiistanding  the  phiintiffs  have  through 
their  agent  at  Witney  refused  to  receive  the  goods  at  the 
said  establishment  in  the  said  town,  and  in  all  the  cases 
the  defendants  have  refused  to  allow  to  the  plaintiffs  the 
cartage  out  of  the  through  rate  charged  by  the  de- 
fendants. 

That  the  defendants  by  such  conduct  as  last  aforesaid 
not  only  deprive  the  plaintiffs  of  a  considerable  sum  of 
money  which  the  plaintiffs  ought  to  receive  in  respect  of 
goods  addressed  or  consigned  to  them  as  last  aforesaid, 
but  also  thereby  seriously  injure  the  plaintiffs  in  the  way 
of  their  trade  as'  such  common  carriers,  as  aforesaid,  at 
Witney ;  and  such  conduct  will,  unless  restrained  by  the 
order  and  injunction  of  this  Honourable  Court,  eventually 
destroy  the  plaintiffs'  said  trade,  and  compel  them  to 
relinquish  their  said  establishment  at  Witney. 

The  bill  prayed  that  it  may  be  declared  that  the  de- 
fendants are  bound  to  deliver  to  the  plaintiffs  at  the 
Eadderminster  and  Witney  stations  respectively  all  goods 
consigned  to  Pickford  &  Co.  or  care  of  Pickford  &  Co. 
at  Kidderminster  and  Witney  respectively,  whether  con- 
signed by  the  plaintiffs  themselves  or  by  other  persons. 

That  it  may  be  declared  that  the  said  defendants  are 
bound  to  deduct  from  the  sum  charged  by  them  as  a 
through  rate  for  goods  carried  upon  their  said  railway  to 
the  Kidderminster  and  Witney  stations  respectively,  and 
carted  and  delivered  by  them  from  their  said  stations,  a 
reasonable  sum  for  cartage  on  all  goods  consigned  to 
Pickford  &  Co.,  or  care  of  Pickford  &  Co.,  at  Kidder- 
minster and  Witney  respectively,  and  to  allow  the  same 
to  the  plaintiffs. 

The  bill  then  prayed  for  an  injunction  and  account  on 
the  principle  of  the  bill. 

VOL.   III.  X  X 
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igfla.  Mr.  Bacon   and  Mr.  .TfMtf/  for  the  demurrer. — The 

Baxbmdals    object  of  this  bill  is  to  obtain  a  deolaration  that  the  rail* 
waj  company  i%  bound  to  deliver  the  plaintifia'  goods  at 
the  Kidderminster  and  Witney  stations ;  but  it  appears 
from  the  bill  itself  that  it  is  the  duty  of  the  defendants  to 
deliver  goods,  not  at  the  station,  but  to  the  oonaignees. 
This  is  exactly  what  the  bill  alleges  defendants  have  done. 
The  real  grievance  is  that  the  company  employ  another 
agent  instead  of  Fickford  and  Company.     The  bill  does 
not  pretend  that  the  defendants  are  bound  to  warehouse 
their  goods,  or  to  allow  the  plaintiffs  to  use  their  station. 
There  is  no  law  to  compel  a  railway  company  to  carry  in 
any  way  a  customer  may  desire.     The  plaintifis,  more- 
over, are  under  no  obligation  to  send  their  servants  for 
the  goods  when  they  arrive  at  the  station.     The  defen- 
dants simply  did  their  duty,  and  had    fulfilled  their 
contract  with  the  consignors.     The  plaintiffs^  remedy  is 
not  in  this  Court;   and  even  if  it  were,  the  nature  of 
the  relief  is  not  such  as  a  court  of  equity  could  grant 
Again,  it   is  not  alleged   that   the   defendants  intend 
to  commit  a  breach  in  friture,  or  of  any  contract  be- 
tween the  plaintiffs  and  defendants.     The  questions  as 
to  which  the  declaration  was  prayed  were  all  legal  rights, 
and  the  injunction  should  have  been  applied  for  at  law 
under  the  3d  section  of  the  17  &  18  Vict  c.  31 ;  Parker 
V.  The  Great  Western  Raiboay  Company  (a).       If  there 
be  no    remedy  at  law  there  is  clearly  none    in  this 
Court     Moreover,  it  is  impossible  to  prohibit  by  injunc- 
tion a  company  from  breaking  a  contract  before  it  exists ; 
Johnson  V.  7%e  Shrewsbury  Railway  Company  (i),  JjumUy 
V.  Wagner  (c),  The  Bristol  and  Exeter  Baiboay  Company 
V.  Collins  (d)f  were  cited. 


{a)  m.k  Gran.  253. 

(»)  3  De  G.  M.  &  G.  884,  931. 


{e)  iDe  G.  M.  &  O.  e04. 
(d)  7E.L.  194. 


GASES  IN  CHANCERY. 

Mr.  MaHwy  Mr.  DieUmaon,  and  Mr.  fF.  H.  Birtfy  ap- 
peared in  support  of  the  bill,  but  were  not  called  on. 

The  Yice-Changsllok  : — 

The  question  to  be  decided  now  is,  whether,  assuming 
the  allegations  in  the  bill  to  be  true,  the  Court  can  safely 
come  to  the  conclusion  that  the  plaintifis  are  not  entitled 
to  any  equitable  relie£  In  order  to  sustain  a  bill  against 
a  demurrer,  it  is  not  necessary  to  show  that  the  plaintiff 
is  entitled  to  every  part  of  the  relief  prayed.  The 
defendant  who  demurs  must  show  that  tiie  case  stated 
is  destitute  of  any  ground  whatever  for  relief  in  equity. 
The  substance  of  the  case  made  by  the  bill  is  that  the 
defendants  undertook  the  duty  of  carrying  the  goods, 
but  neglected  the  duty  of  properly  delivering  them.  The 
allegations  go  to  this  extent,  that  the  defendants  refuse 
to  deliver  the  goods  to  the  plaintiffs,  to  whose  care  they 
are  addressed,  and  insist  upon  delivering  them  to  other 
people.  Upon  such  allegations  it  seems  difficult  to  say 
that  there  is  not  a  ground  for  some  relief  in  a  court  of 
equity.  As  to  the  class  of  goods  called  '^  under  mark," 
it  would  be  a  great  deal  too  much  to  say  that,  if  at  the 
railway  station  to  which  they  are  addressed  the  plaintiffs 
send  their  servants  to  receive  them,  and  the  defendants 
refuse  the  delivery  to  persons  properly  authorized  to 
receive  them,  there  is  no  ground  for  equitable  relief. 
Some  observations  were  very  properly  made  upon  the 
difficulty  which  the  Court  sometimes  experiences  in  the 
application  of  the  preventive  remedy,  and  that  a  case  of 
this  kind  is  not  a  case  in  which  the  preventive  remedy  is 
applicable.  But  it  is  a  mistake  to  say  that  the  preventive 
remedy  is  only  applicable  to  a  case  where  the  Court  can 
direct  the  complete  performance  of  the  whole  of  the  con- 
tract. The  recent  statute  which  gives  power  to  Courts 
of  Common  Law  to  grant  the  preventive  remedy  cannot 
by  giving  a  concurrent  jurisdiction  abridge  the  jurisdic- 
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1862.  tion  of  tliis  Court.  Nor  is  the  case  of  the  defendants  on 
Baxbndalb  this  demurrer  fortified  by  the  argument  that  the  Legis- 
Thb  ^Wbst  Mature  did,  with  reference  to  the  violation  of  the  duties 
of  railway  companies  as  carriers,  and  with  regard  to  their 
traffic,  contemplate  and  did  authorize  a  summary  relief 
by  way  of  injunction  to  prevent  a  violation  by  railway 
companies  of  their  duties  as  carriers.  As  the  bill  alleges 
that  the  defendants  are  carriers  of  goods  for  hire,  that  is 
a  sufficient  allegation  that  they  are  common  carriers. 
I  think  the  case  stated  is  such  as  cannot  justify  the 
Court  in  allowing  a  demurrer. 
Demurrer  overruled. 


Midland 
Railway 
Company. 

Judgment, 


Feb.  26,  27. 
Jtily  1,2. 


A  railway 
company, 
under  the 


PERKS  V.  THE  WYCOMBE  RAILWAY 

COMPANY. 

X  HIS  bill  was  filed  by  the  mortgagees  and  the  second 
tenant  for  life  of  certain  lands  at  Towersey,  which  had 
S^n  thS^a"""    been  taken  by  the  Great  Wycombe  Railway  Company 

under  the  powers  of  their  Act  of  1846  and  Extension  Act 
of  1857,  praying  that  the  defendants^  their  agents,  &c.» 
might  be  restrained  by  injunction  ^^  from  continuing  in 
possession  of  or  otherwise  intermeddling  with  the  pieces 
or  parcels  of  land  described  (in  the  notice  of  motion)  in 
the  alleged  agreement/ or  any  part  thereof,  and  from  car- 
rying on  any  railway  or  other  works  in  or  upon  the  said 
pieces  of  land  and  hereditaments,  or  any  part  thereof  until 


tenant  for  life 

was  owner  in 

fee  of  certain 

land,  entered 

into  an 

agreement 

with  his 

Bupposed 

ag^t  under 

tke  S4th 

section,  and 

took  poases- 

alon  of  the 

land,   on 

whidi  they 

constmcted 

their  railway.    On  a  bill  by  the  remaindermen  and  mortgagees  the  Court  granted  aa 

injunction  to  restrain  the  company  from  retaining  possession  of  the  land. — De«r§  r.  Omut, 

1  M.  &  G.  516,  considered. 

SembUf  the  68th  section  of  the  Land  Clauses  Act  does  not  apply  to  cases  where  a  com- 
pany have,  under  a  mistake,  wrongfully  taken  possession  of  the  land. 
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the  value  thereof  and  the  compensation  which  ought  to  be 
paid  in  respect  of  the  purchase  thereof  to  every  person 
having  any  interest  therein  had  been  properly  ascertained 
or  agreed  npon  and  paid  or  deposited." 

The  facts  were  these.  In  October^  18575  Mr.  Philip 
Hickin  the  elder^  the  tenant  for  life,  was  served  with  a 
notice,  on  behalf  of  the  company,  of  their  intention  to  take 
the  lands  in  question;  on  the  13th  January,  1859,  an  agree- 
ment was  signed  by  George  Vernon,  the  agent  of  the  com- 
pany, and  one  John  Clarke,  subscribing  himself  '^  as  the 
agent  to  Philip  Hickin,'^  whereby  it  was  purported  that 
Philip  Hickin  agreed  to  sell,  and  the  company,  by  their 
agent,  agreed  to  purchase,  at  the  price  of  300/.,  the  lands 
therein  described  and  abo  mentioned  and  set  forth  in  the 
schedule,  ^'  with  all  mines,  minerals,  easements,  and  appur- 
tenances thereto  belonging."  The  vendor  further  agreed 
to  make  a  good  title  "  as  jGreehold  of  inheritance  in  fee 
simple  in  possession,  and  free  from  incumbrances,"  and  to 
deliver  an  abstract  of  title  when  required.  Possession  of 
the  land  was  to  be  given  on  payment  of  the  purchase- 
money,  including  compensation  for  the  entire  value  of  the 
land,  and  for  all  damage  done  to  the  remaining  estate  of 
the  vendor  by  severance  or  otherwise."  In  case  the  com- 
pany required  to  purchase  more  land  of  the  vendor,  they 
were  to  be  entitled  so  to  do  at  the  same  rate  per  acre  as 
that  at  which'  the  above-mentioned  lands  were  sold.  The 
agreement  further  provided,  that  ^^  if  from  any  disability 
or  incapacity,  the  vendor  should  not  have  power  to  sell 
and  convey  the  said  land  and  premises,  except  under  the 
provisions  of  the  several  Acts  in  that  behalf  mentioned, 
the  amount  of  the  purchase-money  and  compensation 
should  be  ascertained  and  determined  by  George  Vernon, 
nominated  on  behalf  of  the  said  company,  and  John  Clarke, 
nominated  on  behalf  of  the  vendor  (practical  surveyors 
or  their  umpire)  pursuant  to  the  said  Acts." 

By  the  original  Acts   of  the  company  the    Lands 
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Clauses  and  Railway  Clauses  Acts  were  incorporated 
therein. 

In  August,  1869,  Mr.  Hickin  the  elder  wrote  a  letter  to 
Messrs.  Baxter,  the  solicitors  of  the  company,  in  which 
he  said,  "  My  life  interest  in  Towersey,  Bucks,  is  firom 
my  late  wife's  will,  then  to  the  children.  Mr.  Hawksford, 
solicitor  of  Mr.  Hampton,  has  the  will,  he  having  made  it. 
Whatever  value  is  adjusted  to  me,  I  should  like  to  take 
shares  for  the  same.  But  I  ought  to  have  an  opportunity 
to  show  its  value  on  evidence."  On  the  3rd  September^ 
1859,  Mr.  Hickin,  sen.,  repeated  to  Clarke  his  intention 
to  invest  the  money  in  shares  in  the  defendants'  under- 
taking. 

On  the  18th  January,  1860,  thirty  share  certificates 
of  10/.  each,  representing  300/.,  were  sent  by  Mr.  Wilson, 
the  secretary  of  the  company,  to  Mr.  Hickin,  who,  in 
reply,  suggested  that  the  value  of  the  holding  should  be 
ascertained. 

On  the  17th  February,  1860,  the  company  took  pos- 
session of  the  land,  without  having  the  value  ascertained 
under  the  9th  section  of  the  Lands  Clauses  Act,  and 
without  having  paid  any  purchase-money  or  deposited 
any  compensation  in  the  bank  under  the  84th  section. 
They  constructed  the  railway  on  the  land,  and  had  re- 
mained in  it  ever  since.  Mr.  Wilson  deposed  that  at  this 
time  the  company  had  no  knowledge  "  that  any  person  or 
persons  other  than  Mr.  Hickin  the  elder  and  his  okildren 
was  or  were  interested  in  the  lands."  No  abstract  of 
title  or  statement  of  claim  was  received  firom  or  made 
by  the  plaintifis  or  either  of  them,  until  the  filing  of  the 
bill 

The  land  was,  by  indentures  of  the  Ist  and  2nd  May^ 
1840,  settled  to  such  uses  as  Elizabeth  Hickin  should,  by 
deed  or  will,  whether  covert  or  sole,  appoint.  On  the 
13th  August,  1840,  Mrs.  Hickin  aj^inted  the  lands 
by  way  of  mortgage  to  secure  a  debt  of  2000iL  and 
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interest,  which  debt,  on  the  12th  August,  1858,  became 
vested  with  the  securities  in  the  plaintiffs  Messrs.  Perks 
and  Shaw.  Mrs.  Hickins  died  in  June,  1854,  having  by 
will  appointed  the  lands  to  her  husband  Philip  Hickin 
the  elder  for  life,  ''with  full  power  for  him  and  his 
assigns  to  raise  and  dispose  of  all  or  any  part  of  the  mines 
lying  in  or  under  the  premises,  for  his  or  their  absolute 
use;''  and  after  his  decease  she  appointed  one  fourth 
share  to  her  son  the  plaintiff  Philip  Hickin  the  younger, 
and  his  assigns,  during  his  life,  with  remainder  after  his 
decease  to  his  children  as  tenants  in  conmion ;  and  with 
a  limitation  over  to  her  other  children,  James  Hickin, 
Mary  Hickin,  and  Theresa  Hickin  (afterwards  the  wife 
of  Francis  Whitgreave),  and  their  respective  heirs 
and  assigns  as  tenants  in  common,  in  case  of  de&ult 
of  issue  of  the  plaintiff  Philip  Hickin  the  younger,  or  in 
case  such  issue  should  die  under  twenty-one^  or  without 
living  to  take  a  vested  interest  under  the  foregoing  limi- 
tation. He  also  appointed  the  three  other  undivided ' 
fourth  parts  of  the  said  hereditaments  to  her  other  three 
children  respectively  for  life,  with  remainder  to  their 
children,  and  like  limitations  over  in  default  of  issue  as 
aforesaid. 

Subsequently  a  question  was  raised  between  Mr. 
Hickin  and  the  company  about  the  quantity  of  land,  and 
about  a  right  of  way  to  a  portion  of  the  reserved  land ; 
and  on  the  5th  July,  1860,  Messrs.  Baxter,  the  company's 
solicitors,  wrote  to  say  that  they  had  referred  to  the  com- 
pany's engineer  in  the  matter,  and  found  that  the  precise 
widths  and  quantities  agreed  for  had  been  taken;  also 
that  the  land  in  question  was  contracted  to  be  sold  by 
him  (Mr.  Hickin),  including '  severance,  and  that  no 
crossing  was  agreed  to  at  the  point  he  indicated. 

On  the  6th  July,  1860,  Mr.  Hickin  wrote  as  follows  : 
-*"I  never  agreed  to  sell  the  land  at  Towersey,  or 
engaged  any  one  to  do  so.     I  should  never  allow  any  one 
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1863.  to  take  away  the  land  wliich  neither  railway  nor  self  can 
get  at.  It  is  out  of  all  reason.  You  may  just  as  well  have 
sunk  it  in  the  sea  as  have  no  road  to  it^  and  inconsistent 
in  every  way.  I  hope  you  will  not  oblige  me  to  employ 
a  solicitor  in  the  affair^  as  we  must  have  a  road  into  the 
Statemmi.     piece^  unless  the  railway  company  forfeits  500/.  down." 

A  long  correspondence  ensued  between  the  solicitors  of 
the  parties^  the  substance  of  which  was  that  Mr.  Hickin 
the  elder  repudiated  the  authority  of  the  supposed  agent. 

On  the  16  th  April  Messrs.  Baxter,  on  behalf  of  the 
company,  wrote  as  follows : — "  We  are  now  in  possession 
of  indubitable  proof  that  ample  authority  was  given  by 
Mr.  Hickin  to  Mr.  Clarke  to  enter  into  the  contract 
of  the  13th  January,  1859,  the  terms  of  which  the  com- 
pany are  prepared  to  comply  with,  and  "they  require  the 
fulfilment  of  it  by  Mr.  Hickin.  We  have  therefore  again 
to  request  you  will  be  good  enough  to  furnish  us  with  an 
abstract  of  the  title  of  Mr.  Hickin,  prepared  in  accordance 
*  with  the  note  at  the  foot  of  the  contract.  Mr.  Hickin, 
having  agreed  to  sell  on  behalf  of  himself  and  all  persons 
having  any  estate  or  interest  in  the  property,  is  of  course 
bound  to  obtain  the  concurrence  of  all  requisite  parties  to 
the  conveyance." 

On  the  23d  May,  186 1,  Samuel  Perks,  Edward  Dethick 
Shaw,  and  Philip  Hickin  filed  this  bill  against  the  com- 
pany only,  alleging  that  there  was  a  valuable  bed  of  clay 
under  the  land,  and  that  the  sum  of  300/.  mentioned 
in  the  alleged  agreement  was  a  grossly  insufficient  price, 
independently  of  the  several  items  of  compensation  in  the 
agreement  mentioned.  The  agency  of  John  Clarke  was 
absolutely  denied,  and  the  bill  prayed  for  an  injunction 
in  the  terms  above  stated.  The  earthwork  of  tiie  line 
was  completed  before  the  filing  of  the  bill. 

Numerous  affidavits  were  filed,  of  which  the  material 
parts  were  as  foUows  :— 

John  Clarke,  by  an  affidavit  filed  on  the  15th  June, 
1861,  on  behalf  of  the  company,  deposed  that  he  was 
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a  land  agent  and  Burveyor  at  Haddenham^  Oxfordshire, 
and  that  in  July,  18*55,  he  app\ied  to  P.  Hickin,  senior, 
whom  he  had  known  for  many  yeai's,  to  employ  him 
(deponent)  in  valuing  his  lands  at  Towersey  required  by 
the  company.  Mr.  Hickin  wrote  as  follows: — "July 
27,  1858.  Dear  Sir, — I  am  grateful  to  you  for  your 
application,  and  as  soon  as  I  see  what  the  Act  of  Parlia- 
ment and  the  direction  of  the  authorities  require  I  will  let 
you  know.  ...  I  suppose  I  shall  be  obliged  to  have 
evidence  from  here  to  show  the  value  of  the  clay,  as  it 
was  tried  here.  I  should  like  it  to  be  tried  also  in  the 
neighbourhood." 

On  the  21st  August,  1858,  he  wrote  to  Mr.  Hickin, 
senior,  on  the  subject  of  the  valuation,  by  the  direction  of 
Mr.  Hickin's  bailiff,  since  deceased ;  and  on  the  3rd  of 
September,  1858,  he  received  an  answer  as  follows: — 
**  Dear  Sir, — I  had  concluded  to  have  applied  to  you  inde- 
pendent of  any  other  person,  and  as  soon  as  I  have  ascer- 
tained the  necessity  I  shall  apply  to  you."  In  November, 
1858,  Mr.  Bowden  met  the  deponent  at  Thame,  and  gave 
him,  as  he  believed,  instructions  from  Mr.  Hickin  to 
value  the  land.  Accordingly  he  proceeded  to  value  the 
land  at  300/.,  and  entered  into  the  agreement  with  Mr. 
Yemon  on  that  valuation. 

In  an  answer,  filed  7th  October,  1861,  to  interrogatories 
filed  by  the  defendants  in  their  suit,  the  plaintiff  Philip 
Hickin,  jun.,  set  forth  two  letters  which  he  had  received 
from  his  father,  one  of  which,  dated  30th  August,  1860^ 
was  as  follows : — "  Dear  Philip, — I  wrote  some  time  since, 
and  refused  my  signature  to  secure  the  railway  company 
their  possession ;  and  it  is  well,  as  you  arc  there  and  likely 
to  see  some  of  them,  to  know  I  never  appointed  any  one  to 
value  for  me.  Mr.  Clarke,  of  Haddenham,  wrote  to  me 
to  ask  me  to  appoint  him,  as  Mr.  Griffin  had  fixed  upon 
him.  I  wrote  him  word  that  if  I  appointed  any  one 
I  meant  to  appoint  him.  I  kept  back  for  fear  it  may  set 
others   on   to  find  out  the  value   of  any  mines  they 
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maj  have^  bo  as  to  make  a  demur  with  the  company." 
The  mortgagees^  who  Were  also  plaintiffs,  admitted  that 
that  the  remaining  parts  of  the  lands  comprised  in  the 
indenture  of  the  13th  August,  1840,  were,  in  their 
opinion,  a  sufficient  security  for  the  money  charged 
Statwtmt  thereon,  but  they  nevertheless  believed  it  to  be  their 
duty,  as  trustees,  to  resist  the  sale  of  any  part  of  the 
lands  at  an  undervalue. 

On  the  4th  of  July,  1861,  the  company  paid  300/.  into 
the  bank,  and  shortly  afterwards  served  the  mortgagees 
with  notice  to  treat  for  their  interest  under  the  124th 
section  of  the  8  &  9  Vic.  c.  18  (a),  and  on  the  23rd  of 
November  following  they  gave  notice  to  the  mortgagees 
of  their  intention  to  summon  a  jury.  On  the  16th  De- 
cember, 1861,  the  mortgagees  served  on  the  company  a 
notice  of  their  title ;  but  no  further  steps  were  taken. 

The  cause  came  on  for  hearing  on  the  9th  November^ 
1861,  but  was  ordered  to  stand  over,  with  liberty  to 
amend,  and  the  bill  Was  amended  by  adding  certain 
defendants. 

The  company  in  the  mean  time  having  filed  a  bill 
against  Hickin  the  elder  for  specific  performance  of  the 
agreement  to  sell  the  land,  his  Honour,  when  the  cause 
of  Perks  V.  The  Wycombe  Railway  Company  came  on  for 
hearing,  ordered  it  to  stand  over,  and  to  come  on  with 
the  suit  instituted  by  the  company  (&).  The  railway 
company  subsequently  presented  a  petition  at  the  Bolls 
Court  that  that  suit  might  be  dismissed  with  costs.  The 
original  suit  now  came  on  upon  a  motion  for  a  decree. 


(ft)  In  this  flection  of  the  Lands 
Clauses  Consolidation  Act  the 
promoters  of  undertakings  are 
empowered  to  purchase  interests 
in  lands  of  which  the  pnrchase 
is  or  may  be  omitted  by  mistake. 

(b)  The  defendants   appealed 


against  this  order,  but  the  Lords 
Justices,  on  the  28th  May,  18(82, 
dismissed  the  appeal  wiUi  costs, 
on  the  defendant  undertaking  to 
accept  notice  of  motion  for  a  de* 
cree  in  a  week. 
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Mr.  Granr  and  Mr.  Fhker. — ^It  is  aoC  dkpoted  tkat 
the  nflwsy  mwn»iiT  aiiglii  fcsTC  pcotceded  wraer  toe 
7th  and  9tli  secImM  of  tke  Lands  CIuiseB  CoMofidated 
Act,  and  might  have  acquit  ed  dK  land  on  a  cootnci  vitk 
the  elder  Hiekin ;  hot^instaidartaki]^  Ifaiioome^llieT 
had  uioaght  proper  to  tteat  vith  him  aa  owner  in  fee 
simple,  instead  of  treatii^  him  as  a  pcrscm  harii^  a 
limited  interest.  It  was  dear  therefixe,  in  the  Tiew  of 
the  case  most  frroaraUe  to  the  rnhray  company,  tihey 
were  in  poaseanon  nnder  a  title  which  Hiddn  the  eMer 
had  no  power  to  confer;  in  other  words,  they  were  mere 
treapaasers.  Hie  pa jmoit  of  die  money  into  oonrt  was 
not  a  payment  within  the  soi^  cf  the  24th  section. 

AgiLiiij  the  agency  cf  Chvfce  was  totaUy  denied,  and 
the  Court  mnst  aasame  was  tndy  denied,  inasmndi  as  the 
conqMUiy  had  admitted  tiiai  their  bill  for  the  speaSc  per- 
fonnance  of  the  agreement  was  nnsnstunable:  Blort  t. 
&ittNi(a).  BroadbaU  t.  Tke  Imperial  Gas  ChwqHo^ib), 
wereated. 

Mr.  J^Med  and  Mr.  R,  E.  FanUr  i^ypeaied  fiir  defen- 
dants in  the  interest  of  the  plaintiff, 

Mr.  MoKhb  and  Mr.  (7.  Locoek  Webb  for  the  company^ 
The  agency  of  Clarke  was  fully  established,  and  the 
agreement  was  therefore  binding  on  Philip  Hiekin  the 
elder;  but,  eren  if  there  had  been  a  mistake,  it  was  cured 
by  the  proceedings  under  the  124th  section.  But,  for  the 
purpose  of  defence  to  the  present  suit,  it  was  wholly  im« 
material  whether  the  agreement  was  valid  or  invalid. 
The  company  had  been  let  into  possession  by  the  person 
entitled  to  the  rents  and  profits,  and  it  was  too  late  now 
to  apply  to  the  Court  to  restrain  possession  which  had 
been  held  for  nearly  two  years.    In  such  cases  the  Court 

(a)  3  Mer.  237.  (b)  7  H.  of  L.  C.  600. 
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always  looked  to  the  balance  of  inconvenience.  The 
plaintiffs  ought  to  have  stated  what  they  claimed  in  re- 
spect of  their  interest^  which  they  had  refused  to  do ;  and 
their  remedy  was  clear  under  the  68th  section,  under 
which  the  compensation,  if  any,  to  which  they  were  en- 
titled might  be  ascertained:  Adams  y.  The  Blackxaall 
Railway  Company  (a).  The  mortgagees  were  most  unne- 
cessary parties,  and  had  it  not  been  for  their  presence 
the  bill  would  have  been  demurrable.  {^Camochan  v.  7%e 
Norwich  and  Spalding  Railway  Company  (6),  Webster  y. 
The  South  Eastern  Railway  Company  (c\  Deere  y. 
Quest  {d)y  Webb  y.  The. Manchester  Railway  Company  (e), 
were  cited.] 


JuigmtnU 


The  Vicb-Chakgellob  : — 

This  cause  stood  oyer  under  an  order  of  mine>  confirmed 
by  the  Lords  Justices,  that  it  should  be  heard  with  an- 
other cause  then  pending  of  The  Wycombe  Railway  Com' 
pany  y.  Hickin.  But,  instead  of  bringing  on  that  cause 
the  ndlway  company,  who  were  plaintifis,  yoluntarily  dis- 
missed the  bill  with  costs.  The  existing  facts  are  these. 
The  railway  company  claim  to  hold  the  land>  which  the 
plaintiffs  haye  shown  to  belong  to  them  under  an  agree- 
ment alleged  to  haye  been  made  between  the  defendant 
and  Philip  Hickin  the  elder,  who,  within  the  knowledge 
of  the  railway  company,  had  only  a  limited  interest  in 
the  land.  Philip  Hickin  the  elder  denied  the  validity  of 
that  agreement.  The  company,  therefore,  filed  their  bill 
against  him  to  enforce  the  agreement;  but  now  it 
appears  they  have  thought  it  safer  to  pay  him  his  coats 
and  to  dismiss  their  bill. 

In  that  state  of  things  the  company  are  found  in  pos- 


(a)  2  M.  &  G.  118. 

(h)  26  Be&y.  169. 

(c)  1  Sim.  N.  S.  272, 29. 


(d)  1  Myl.  k  C.  616. 

(e)  1  H.  C.  676. 
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session  of  this  land,  and  have  oonstmeted  their  works  to  1809- 

a  great  extent  upon  it,  without  anj  right  whatever  to  pbkxs 

the  possession  of  the  hmd.     As  appears  from  the  answer  ^^ 

of  Philip  Hicldn  the  elder  to  the  dismissed  bill  pos-  Wtcoxbx 

.                                 *  Raxlwat 

session  of  the  land  was  taken  without  his  leave.     In  Coxpaht. 


the  16th  paragraph  of  his  answer  he  says,  "  I  deny  that  j^^hmmu 
I  ever  did,  either  in  part  performance  of  the  said  alleged 
agreement  of  the  13th  day  of  January,  1859,  or  in  bet, 
let  the  plaintiflh  into  possesrion  of  the  whole  or  any  part 
of  the  said  land  in  the  bill  described*"  It  is  true  there 
appears  to  have  been  a  misapprehension  on  the  part  of  the 
railway  company.  A  person  named  John  Clarke  assumed 
to  act  as  agent,  duly  authorised  by  the  defendant  Philip 
Hickin  the  elder  to  sell  the  land  in  question  to  the  com-t 
pany  for  the  sum  of  lOOil ;  but  on  the  result  of  the  evi- 
deuce  it  is  dear  that  Clarke  had  no  authority  whatever  to 
enter  into  the  agreement,  and  the  railway  company  must 
have  been  satiisfied  of  this  fact,  or  they  would  not  have 
dismissed  their  bill  for  the  performance  of  the  agreement 

Still,  the  railway  company  are  in  possession  of  this  land, 
and  have  held  it  since  the  banning  of  the  year  1860, 
without  having  paid  the  300^  mentioned  in  the  agree- 
ment. They  say  that  instead  of  money  they  gave  some 
shares  in  this  company,  which  were  handed  to  Philip 
Hickin  the  elder,  who  says  that  he  is  ready  and  willing 
to  give  them  back  whenever  they  please.  In  short 
the  railway  company  are  now  in  possession  of  the  land 
without  having  paid  anytiiing  to  any  person  for  the  land 
which  they  have  taken  and  now  hold. 

It  appears  distinctiy  from  the  evidence  of  the  secretary 
of  the  railway  company  that  before  the  alleged  agree- 
ment was  entered  into  the  nulway  company  were  in- 
formed that  Hickin  the  elder  was  not  the  absolute 
owner  of  the  land,  but  that  other  persons  were  en- 
titled, and  that  his  interest  was  a  limited  interest  only. 
An  attempt  has  been  made  on  the  part  of  the  com- 
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ljg>»  pany  by  their  counsel  to  say  that  the  railway  oom- 

Pbexs  pany  are  now  rightfully  in  possession  of  the  land;  that 

Tb£  ^^^y  ^^  ^^^  deny  the  right  to  compensation,  and  that  the 

Wtgoicbb  plaintiffs,  instead  of  filing  the  bill  in  this  cai^se  for  an 

IUlI*WAT       f  .  ,  ,  .       . 

CoxpAVT.  injunction  until  compensation  is  made,  ought  to  have  pro- 
Judflment.  ceoded  under  the  68th  section  of  the  Lands  Clauses  Act, 
to  have  the  compensation  ascertained  in  the  manner 
therein  directed.  During  th^  argument  I  asked  whether 
it  had  ever  been  held  that  the  68th  section  of  the  Lands 
Clauses  Act  applies  to  the  case  where  compensation  is 
sought  in  respect  of  the  whole  interest  in  the  land. 
What  seems  to  have  been  contepiplated  by  the  68th 
section  of  the  Act  is  a  remedy  to  persons  who  have  some 
'limited  interest  in  the  land  where  the  land  has  been 
lawftdly  taken  by  the  company.  I  can  discoyer  no 
ground  for  holding  that  the  word  *'  taken  "  by  the  com- 
pany means  taken  either  rightfully  or  wrongfully  — 
taken  under  a  proper  authority  or  taken  without  any 
authority  at  all.  That  construction  seems  to  me  in 
no  way  warranted,  and  no  authority  has  been  mted  to 
justif)^  the  Court  in  putting  such  a  construction  on  the 
word  ^'  taken  ^  in  the  68th  section.  If  the  railway  oom- 
pany,  as  the  plaintiffs  have  proved,  are  in  possession  of 
this  land  under  a  mistake  as  to  the  authority  under  which 
the  possession  was  taken,  they  are  not  rightfully  in 
possession  of  the  land.  In  my  opinion  the  68th  section 
applies  only  to  cases  where  the  company  must  be  right- 
fully in  possession,  and  where  compensation  is  sought 
by  persons  having  a  limited  interest 

The  situation  of  the  railway  company,  tiierefore,  is 
this,  that,  no  doubt  under  a  mistake  on  their  part,  but  a 
mistake  which  they  discovered  long  ago,  they  are  in 
possession  of  the  land  of  the  plaintiffs  and  the  other 
defendants  without  any  lawful  titie  whatever. 
•  The  case  of  Deere  v.  Chust  has  been  referred  to  as 
an  authority  to  show  that  Lord  Cottenham  decided  that 
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ihiB  Court  will  not  interfere  by  injunction  to  restrain 
the  use  of  works  constructed  on  land  which  has  been 
taken  possession  of,  where  that  possession  has  been  ob* 
tained  even  by  iVaud,  The  marginal  epitome  of  the 
report  of  that  case  is  inaccurate.  There  is  not  one  word 
Lord  Cottenham's  judgment  to  justify  so  extraordinary  a 
proposition  as  that  this  Court  will  not  interfere  against  |^ 
possession  fraudulently  taken,  whether  the  works  are 
constructed  or  not  Looking  at  the  report  of  Lord  Cot- 
tenham's  judgment,  the  grounds  of  it  are  plain.  The  case 
was  decided  on  demurrer,  and  the  only  question  was 
whether,  on  the  allegations  in  the  bill,  there  was  enough 
to  show  that  the  plaintiff  would  be  entitled,  on  the  case 
stated  in  his  bill,  to  relief  in  a  court  of  equity;  and 
Lord  Cottenham  thought  not,  because  what  the  defen- 
dants claimed  was  simply  a  right  of  way,  and  the  case 
stated  by  the  bill  was  a  case  of  mere  trespass,  and  upon 
that  ground,  on  demurrer,  he  affirmed  the  judgment  of 
the  yice-Chancellor  of  England,  by  which  the  demurrer 
was  allowed. 

In  the  present  case  the  company  being  wrongfully  in 
possession,  the  plaintiffs  seem  to  be  entitled  to  the  in- 
junction which  they  ask,  to  restrain  the  company  from 
longer  continuing  improperly  in  possession  of  that  land 
whioh  they  have  taken  until  they  have  made  compensa- 
tion. During  the  argument,  I  have  said  that  this  railway 
company  in  the  present  state  of  the  cause  are  acting 
unreasonably,  oppressively,  and  unjustifiably.  I  observe, 
too,  that  upon  the  appeal  made  against  the  order  which 
directed  the  standing  over  of  the  cause,  one  of  the  Lords 
Justices  expressed  himself  in  strong  terms  with  respect  to 
that  appeal  by  the  company,  characterising  it  as  a  vexa- 
tious, improper,  and  unjustifiable  appeal. 

The  plaintiffs  very  properly,  at  the  outset  of  the  case, 
offered  to  take  600L,  which,  although  it  is  double  the 
amount  stated  in  the  agreement,  seems,  after  all,  not  a 
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very  high  rate  of  compensation  for  the  land.  Thej 
oiFeredj  if  that  amount  was  objected  to^  with  a  view  to 
save  expense  and  delay,  to  go  into  chambers  and  have 
the  proper  sum  to  be  awarded  for  compensation  ascer- 
tained. These  offers  were  refused.  The  proper  decree 
to  be  now  made,  therefore,  is  as  follows : — 

It  appearing  that  the  defendants  the  Wycombe  Bail- 
way  Company  have  obtained  an  order,  dated  the  3l6t 
May,  1862,  by  which  the  bill  filed  by  them  against 
Philip  Hickin  the  elder,  one  of  the  defendants  in  this 
cause,  has  been  dismissed  with  costs,  and  the  plaintifis 
and  all  the  defendants  except  the  company  con- 
curring in  an  offer  to  accept  600/.  in  full  for  compen- 
sation money,  or  to  have  it  referred  to  the  judge  in 
chambers  to  ascertain  what  sum  is  proper  to  be  paid  by 
the  defendants  the  'company,  as  compensation  in  respect 
of  the  lands  in  the  pleadings  mentioned,  which  offers 
have  been  refused  by  the  defendants  the  company,  &c., 
there  will  be  an  order  for  an  injunction  according  to  the 
prayer  of  the  bill.  The  costs  of  the  plaintiffs  and  all  the 
defendants  except  the  company,  to  be  taxed,  and  the 
plaintiffs  to  pay  the  amount  of  said  defendants,  costs  when 
taxed,  and  the  defendants  the  company  to  pay  to  the 
plaintiffs  the  whole  amount  of  their  costs,  including  what 
they  shall  have  paid  for  the  costs  of  the  other  defendants. 
Liberty  to  apply. 
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y  an  indenture  of  lease^  dated  the  13th  of  NoTember,     On  a  M  by 

^  ' it  wot 


B  

1854^  a  plot  of  land  and  four  unfinished  houses,  now  reficfviioiiad 
known  as  Xos.  2,  3,  and  4,  Wilton  Tenace,  Old  Ford  nent  m'^eS^ 
Hoad,  Stratford^  Bow,  were  demised  by  one  James  S&liL'SbB^^ 
Brown  to  Joseph  Hi^s,  a  builder,  for  a  term  of  100  Cwm  rdiefcd 
years  firom  Lady  Day,  1854,  at  an  annual  rent  of  9/L  The  jadgment,  «m 
lease  contained  the  ordinary  covenants  by  the  lessee  to  Sedia^t^flf 
pay  the  rent  quarterly,  on  the  four  usual  quarter-days ;  ^'i^^^if*** 
to  pay  ''  all  rates,  taxes,  duties,  assessments,  and  out-  rem  (^  mt, 
goings  to  be  charged  on  the  premises,  or  on  the  lessor  in  doe  fcriepain 
respect  thereof,"  except  property  or  inctmse  tax ;  to  finish  ^  a^^S 


the  houses  according  to  a  specification ;   to  contribute  ^  ^vu^*  •^ 
towards  the  expenses  of  party  walls,  sewers,  ways,  &c. ;  drfrndiat  to 


to  repair,  maintain,  and  keep  in  repair,  and  to  yield  up  the  ^beral  HUi 
property  at  the  end  of  the  term.  The  lessee  further  Jg  yj^le 
coTenanted  to  keep  the  premises  insured  in  the  Guardian 
Fire  Office,  or  such  other  office  as  the  lessor  should 
appoint,  in  the  joint  names  of  the  lessor  and  lessee,  and 
upon  every  request  of  the  lessor  to  produce  the  policy  and 
receipt.  Liberty  was  reserved  to  the  lessor,  at  all  reason- 
able times,  to  enter  and  examine  the  premises,  and  it  was 
agreed  that ''  all  wants  of  reparation,  and  of  fixtures,  or 
other  things  which  upon  any  such  views  should  be  found, 
and  for  the  amendment  or  replacement  of  which  notice  in 
writing  should  be  left  on  the  premises,  the  lessee  would, 
within  three  calendar  months  after  such  notice,  well  and 
sufficiently  repair  and  make  good  the  same ;"  there  were 
also  the  other  usual  covenants  in  a  lease  of  property  of 
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that  description.  The  lease  also  contained  a  proviso  for 
re-entry  in  case  the  rent  should  be  unpaid  for  fifteen 
days  after  the  days  appointed,  or  in  case  of  the  breach  or 
nonperformance  of  any  of  the  covenants  on  the  part  of  the 
lessee. 

By  an  assignment  of  even  date,  vi2.,  13th  of  November, 
1854,  the  premises  were  assigned  by  Joseph  Higgs  to 
Thomas  Halfpenny  for  the  whole  residue  of  the  term, 
subject  to  payment  of  the  rent  and  observance  of  the 
covenants. 

In  March,  1856,  the  defendant  John  Creasy  purchased 
the  same  houses  in  fee  simple  subject  to  the  then  subsist- 
ing leases. 

By  another  assignment  of  the  Ist  of  May,  1860,  in 
consideration  of  470/.  paid  by  the  plaintiff  Elizabeth 
Margaret  Bamford,  spinster,  to  Thomas  Halfpenny^  the 
premises  were  assigned  to  the  plaintiff  for  the  whole 
residue  of  the  term,  subject  as  aforesaid,  &c 

The  houses  were  completed  according  to  the  agreement, 
and  up  to  the  Ist  of  May,  1860,  the  covenants  for  pay- 
ment of  rent,  insurance ,  and  repair,  and  all  others,  were 
duly  performed. 

The  plaintiff,  Miss  Bamford,  deposed  that  a  year's 
ground-rent  of  91.  up  to  the  25th  of  March,  1861^  being 
due,  on  the  30th  of  April  following  she  called  at  the  resi- 
dence of  the  defendant  John  Creasy,  who  she  had  been 
informed  was  entitled  to  give  a  discharge  for  the  same,  for 
the  purpose  of  paying  the  rent,  and  was  told  that  Mr. 
Creasy  was  from  home.  She  left  word  with  the  servant 
that  she  had  come  to  pay  the  rent. 

On  the  6th  of  May,  1861,  she  piud  to  the  Guardian 
office  the  premium  of  1/.  7s.  for  insurance. 

On  the  20th  of  June,  1861,  as  the  plaintiff  deposed,  she 
was  informed  that  one  Turney  had  in  his  possession  a 
printed  paper  which  he  had  found  affixed  to  her  late  reai- 
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dence  in  the  Whitechapel  Road.  Having  obtuned  possee- 
sion  of  this  paper,  she  showed  it  to  her  solicitor,  who  found 
it  was  a  copy  of  a  writ  in  an  action  of  ejectment 

The  action  was  commenced  by  the  defendant  against 
the  Bud  T.  Halfpenny  and  the  plaintiff  on  the  11th  of 
May,  1861.  Judgment  was  signed  on  the  6th  of  June, 
1861,  and  on  the  same  day  a  writ  was  issued  under  which 
the  sheriff  took  possession. 

A  long  correspondence  took  place  between  the  re* 
spectiTe  solicitors.  The  plaintiff's  solicitor  inquired 
whether  the  defendant's  solicitors  would  consent  to  a 
judge's  order  for  re-possession  on  payment  of  costs  and 
the  rent.  The  defendant's  solicitors  replied  that  the 
action  was  brought  for  the  following  breaches : — Nonpay- 
ment of  rent,  insurance,  and  repdrs;  that  the  houses 
were  greatly  out  of  repair,  and,  unless  plaintiff  could  show 
some  sufficient  reason,  they  could  not  advise  Mr.  Creasy 
to  allow  Miss  Bamford  to  redeem. 

Judgment  in  the  action  was  entered  up  against  Thomas 
Halfpenny  alone.     The  plaintiff  did  not  enter  any  appear- 
ance.    On  the  28th  of  August  her  solicitor  took  out  a  siun 
mons  in  the  action  to  show  cause  why  all  proceedings 
under  the  judgment  should  not  be  set  aside  for  irregu- 
larity, on  the  ground  that  judgment  had  not  been  signed 
against  the  phuntiff;   or  why  possession  should  not  be 
given  up  on  payment  of  arrears  of  rent  (then  admitted  to 
amount  to  11/.  5«.)     On  the  10th  September  the  sum- 
mons came  on  to  be  heard  before  Sir  H.  Keating,  who 
expressed  his  opinion  and  regret  that  he  had  no  jurisdiction. 
On  the  19th  September,  1861,  plaintiff's  solicitor  ten- 
dered to  defendant's  solicitors  the  sum  of  40/.,  being 
11/.  65.  for  arrears  of  rent  up  to  the  24th  June,  10/.  for 
costs,  and  10/.  in  satisfaction  of  alleged  repairs.     The 
tender  was  refused.     On  the  26th  October  another  tender 
of  40/.  was  made  by  the  plaintiff's  solicitor,  being  13/.  lOs, 
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for  arrears  of  rent,  10/.  for  costs,  and  10/.  in  satisfaction 
of  repairs.     This  was  also  refused. 

The  bill  alleged  that  the  costs  could  not  have  exceeded 
10/.,  nor  the  repairs  10/. ;  and  prayed  that,  upon  payment 
by  plaintiff  to  defendant  of  the  arrears  of  rent  and  costs 
properly  incurred,  the  plaintiff  might  be  relieved  firom 
the  penalty  or  forfeiture,  and  might  be  let  into  possession ; 
and  that  the  defendant  might  be  ordered  to  deliver  up 
possession  accordingly. 

The  defendant,  by  his  answer,  alleged  that,  in  March 
1856,  he  purchased  the  fee  simple  of  the  three  houses, 
subject  to  the  said  lease  ;  that,  after  Lady  Day,  1861,  he 
made  several  inquiries  as  to  the  plaintiff's  address,  but 
without  success ;  and  at  length,  finding  that  the  houses 
were  deserted  and  falling  out  of  repair,  he  commenced 
the  action  of  ejectment.  He  alleged  that  he  had  paid 
for  carpenters'  and  plumbers'  work,  white-wajBhing, 
cleansing,  and  painting,  sums  amounting  to  16/.  12s. ; 
water-rates  amounting  to  2/.  11^. ;  costs  of  the  eject- 
ment and  expenses,  14/.  135. ;  insurance  and  policy, 
1/.  35.  9rf. ;  surveyor's  fees,  3/.  3*. ;  and  personal  ex- 
penses, 5/.  The  houses  had  been  since  let  at  a  rent  of  16/. 
a  year  each.  He  submitted  that  the  plaintiff  had  com- 
mitted four  distinct  breaches  of  covenant,  by  nonpayment 
of  rent,  nonpayment  of  rates  and  taxes,  non-repair,  and 
non-production  of  the  insurance  policy  and  the  receipt 
for  the  premium ;  and  that  the  plaintiff  had  no  right  to 
be  relieved  against  the  forfeiture.  He  admitted  that  he 
had  not  given  notice  of  his  intention  to  repair,  and  sub- 
mitted that  no  such  notice  on  his  part  was  necessary. 

The  plaintiff  amended  her  bill,  and  alleged  that  the 
expenditure  incurred  by  the  defendant  was  unnecessary ; 
and  also  prayed,  by  amendment,  that  the  defendant  might 
be  ordered  to  pay  to  the  plaintiff  all  sums  of  money 
received  by  him  for  rent. 
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At  the  bar  the  defendant  admitted  that,  if  his  rent,  the 
amount  expended  by  him  in  repairs,  and  all  his  costs  at 
law  and  in  equity,  were  paid,  he  was  willing  to  give  up 
possession  to  the  plaintiff. 


1862. 


Staiememi. 


Mr,  Greene  and  Mr.  Locock  Webb  opened  the  case  for 
the  plaintiff,  but  his  Honour  called  on  the  counsel  for 
the  defendants. 

They  mentioned  the  case  of  Dowell  v.  Dew  (a). 


Argument* 


Mr.  Alalins  and  Mr.  Welfard  for  the  plaintiff. 

The  plaintiff  in  equity  has  committed  breaches  of  the 
covenant  to  pay  rent,  to  repair,  and  to  insure ;  but  before 
the  late  Act  of  Parliament  it  was  well  settled  that  this 
Court  would  not  extend  the  relief  granted  against  for- 
feiture beyond  the  payment  of  money.  Hill  v.  Barclay  {b\ 
It  would  not  relieve  against  a  breach  of  covenant  to 
repair  or  to  insure:  Reynolds  v.  Pitt{c).  [Doe  dem. 
Mayhew  v.  Asby  (rf),  was  also  cited.] 

Moreover,  where  the  proceedings  in  ejectment  ad- 
been  completed,  this  Court  would  not  interfere  :  Harrison 
V.  Nettlesship  {e\ 

Again,  under  the  Common  Law  Procedure  Act,  15  & 
16  Vic.  c.  76,  s.  211,  the  tenant  was  bound  to  pay  into 
court  the  amount  of  rent  and  costs,  and  that  had  not 
been  done ;  neither,  under  23  &  24  Yic.  c.  35,  was  the 
plaintiff  entitled  to  relief  against  the  breach  of  covenant 
to  insure,  inasmuch  as  there  was  not  on  foot  an  insur- 
ance at  the  time  of  the  application.  On  these  grounds 
it  was  submitted  that  the  plaintiff's  case  must  fail. 
[Penniall  v.  Harborne{f\  Green  ¥•  Bridyes^g),  Gregory 


(a)  1  Y.  &  C.  C.  C.  364, 345. 

(b)  18  Yes.  56. 
(e)  19  Yea:  134. 
(d)  10  Ad.  k  E.  71 


(e)  2  M.  &  E.  423. 

(/)  11  Ad.  &  E.  N.  S.  368. 

07)  4  Sim.  96. 
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V.  JVilson{a\  Job  v.  Banister  (b),  Doe  v.  Meux{c)y  were 
also  cited.] 

The  Vice-Chancellor  : — 

The  judgment  in  the  action  of  ejectment  has   been 
obtained  under  very  extraordinary  circumstances.     It 
has  been  argued  that^  until   the  law  was  modified  by 
the  recent  statute^  this  Court  never  granted  relief  against 
any  forfeiture  for  breaches  of   covenant  to  repur   or 
to  insure ;  and  the  cases  of  Hill  v.  Barclay  and  JRey- 
nolds  V.  Pitt  have  been  cited.    But  the  cases  of  Hill  v. 
Barclaj/y   Reynolds   v.  i%f,  and  Gregory  v,   Wilson,  are 
cases  in  which  the  plaintiff  in  equity  came  seeking  an 
injunction  to  restrain  proceedings  at  law,  confessing  in 
equity  a  breach  of  covenant,  and  asking  for  relief  to 
restrain  his  landlord  trying  the  question  upon  his  strict 
legal  right.     These  are  cases  in  which  the  Court  has 
always   refused   to  interfere,  treating  the  question  of 
breach  of  covenant  or  not,  or  of  forfeiture  or  not,  as  one 
with  which  this  Court  will  not  deal,  where  the  landlord 
has  a  clear  legal  right  upon  the  covenant.     But  Lord 
Eldon,  in  the  case  of  Hill  v.  Barclay y  never  said  that  the 
Court  would  not  under  any  circumstances  grant  relief 
for  a  breach  of  such  covenants.     On  the  contrary,  in 
Hill  V.  Barclay  Lord  Eldon  said,  **  I  do  not  mean  to 
apply  these  observations  to  cases  of  accident  and  sur* 
prise;   the  effect  of  the   weather,  for  instance,  in  this 
case,  or  permissive  want  of  repair,  the  landlord  standing 
by  and  looking  on."     This  showed  that  in  Lord  Eldon's 
opinion  there  might  be  a  case  with  special  circumstances 
which  would  entitle  a  tenant  as  plaintiff  in  equity  to 
relief  against  forfeitiire  clearly  incurred  at  law. 


(a)  0  Hare,  683. 
{h)  2  E.  &  J.  370. 


(c)      B.  &  C.  600» 
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But  the  question  now  before  the  Court  seems  to  me  to 
have  little  or  nothii^  to  do  with  Hill  r  Barclay,  Rey^ 
nolds  V.  Pm,  and  Gregory  t.  WihoMj  for  in  this  case  the 
judgment  was  obtained  by  default  in  an  action  of  eject- 
ment ;  the  circumstances  under  which  that  judgment  was 
obtained  being  such  that  it  cannot  be  considered  either 
as  a  confession  of  the  breadi  of  ooTenant  or  an  adjudi- 
cation upon  evidence  that  there  has  been  anv  breach  at 
all.  On  the  contrary  the  defendant  now  seeks  to  estab- 
lish in  this  Court  a  breach  of  the  covenant,  which  would 
entitle  him  to  insist  on  the  forfeiture  of  the  lease ;  and 
he  urges  the  fiusts  he  proves  as  a  reason  why  the  Court 
should  refuse  relief  to  the  plaintiff  altogether. 

Where  this  Court  has  to  decide  the  question  whether 
certain  covenants  were  broken  or  not,  it  is  only  in  cases 
of  the  clearest  breach  of  covenant  that  this  Court  should 
refuse  relief  upon  such  grounds.  In  the  present  case 
judgment  has  been  obtained  by  defiiult;  the  question  of 
breach  of  covenant  has  never  been  tried  at  law ;  and 
after  hearing  the  evidence  upon  the  question  whether 
there  was  any  breach  of  covenant  or  not,  I  am  not 
satisfied  that  the  acts  allied  were  in  positive  breach  of 
any  of  these  covenants. 

The  Liegislature,  finom  the  hardships  upon  tenants  in 
the  two  strongest  cases,  those  of  forfeiture  for  non- 
payment of  rent  and  for  non-insurance,  has  authorized 
relief  in  proper  cases.  The  plaintiff  in  the  present  case 
seems  to  me  to  have  had  no  fidr  opportunity  of  having 
her  right  determined  by  a  court  of  law  under  the  new 
jurisdiction  which  the  Legislature  has  ^ven.  Upon  the 
evidence  the  plaintiff  seems  to  me  entitled  to  relief; 
the  only  question  that  remains  is  as  to  the  terms  of  the 

relief. 

The  defendant  at  the  hearing  offered  that,  if  his  costs 
of  suit,  both  at  law  and  equity,  rent  and  expenses  for 
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repairs,  were  paid,  to  waive  all  objection  to  the  relief  asked. 
The  case  has  been  argued  on  a  question  of  costs,  and 
must  be  disposed  of  having  regard  to  the  conduct  of  the 
parties.  Had  the  plaintiff  taken  the  right  course  she 
might  have  obtained  relief  in  a  summary  way  at  law. 
On  the  other  hand,  the  defendant,  before  the  suit  was 
instituted,  being  asked  to  state  what  his  demand  was  in 
respect  of  rent  and  breaches  of  covevant,  the  purpose  of 
the  plaintiff  being  to  give  him  a  full  indemnity,  and  to 
pay  all  his  rent,  costs,  and  expenses,  positively  declined 
to  state  wlmt  the  amount  of  his  costs  was.  He  says,  in  hia 
answer,  '^  I  repeat  and  humbly  insist  that  the  plaintiff  has 
no  right  or  title  to  require  me  to  set  forth  or  state  the 
amount  which  I  have  expended  on  or  in  respect  of  the 
said  messuages  or  premises,"  and  adds, "  I  have  hereinbe- 
fore stated  the  amount  and  particulars  of  the  several 
sums  of  money  I  have  expended."  But  he  gave  the 
plaintiff  no  opportunity  of  making  any  additional  offer 
before  the  bill  was  filed,  and  has  driven  her  into  this 
Court.  In  tliat  state  of  things  the  decree  must  be 
that  the  plaintiff  be  restored  to  possession  on  payment  of 
the  taxed  costs  at  law^  the  arrears  of  rent,  the  sum  due 
for  repairs,  the  insurance  premium^  and  50/.  costs  in 
equity ;  the  defendant  to  account  to  the  plaintiff  for  the 
rent  received  by  him ;  with  liberty  to  apply. 
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BEARDMORE  r.  TREDWELL.  •^"'tJ\!«'^^' 

This  bUl  was  filed  by  the  plaintiff  praying  that  the  defendwt  had 
defendant^  his  servants,  &c.,  might  be  restrained  by  in-  contracted  to 
junction  from  lighting,  or  causing  to  be  lighted,  or  fired,  quantiUes  of 
such  of  the  kilns  as  had  not  been  already  fired  or  lighted ;  fo^flcaSon*  • 
and  from  refilling  with  bricks,  relighting,  or  refilling,  or  *p^>  haying 

»  ,*'*=*  ^  obtained  a 

causing  to  be  refilled,  and  relighted  or  refilled,  such  of  lease  of  a  great 
the  kilns  as  have  been  already  fired  or  lighted  ;  and  also  containing"* 
from  burning,  or  causing  to  be  burnt,  any  bricks  so  near  ^"*^^  ^^*y* 
to  the  plaintiff^s  residence  as  to  cause  damage  or  annoy-  numerous 

t  •%   '     •  a*  !•  o  ^  •  brick-kilns, 

ance  to  the  plamtitr,  or  to  the  inmates  of  her  mansion-  within  340 

house,  or  injury  to  the  trees,  plantations,  shrubberies,  &c.,  pf^^tiffs^* 

growing  on  the  plaintiff's  property;  and  that  damages  mansion, and 
might  be  awarded  for  the  injury  sustained  by  reason  of  boundary, 

the  brick  being  on  the  kilns  already  lighted  near  the  house,  strained  the  " 

The  bill  stated  the  case  as  follows :—  S^w'SSn 

The  plaintiff  is  the  widow  of  the  late  John  Beardmore,  nothing  to 

_  i«,r.jft  11    ^1  •!  1    »bow  that  the 

Esq.,  who  m  1842  purchased   the  mansion-house   and  defendant 
lands  situate  near  Fareham,  in  the  county  of  South-  have^buratthe 
ampton,  and  known  as  Uplands.     John  Beardmore  occu-  ^^^  «!•«- 

,  ,  .  where,  so  as 

pied  the  said  mansion-house  and  lands,  until  the  time  of  not  to  be  a 
his  death,  as  his  principal  place  of  residence,  and,  by  his  hoU  t.  Bar- 
will,  devised  the  Uplands  estate  to  the  plaintiff,  who,  ^^^^'^^S 
upon  the  death  of  John  Beardmore,  1861,  became  entitled  •crved  on, 
thereto,  and  resided  at  the  said  mansion-house  ever  since 
her  husband's  decease. 

The  defendant  is  a  contractor,  and  has  entered  into 
large  contracts  for  the  completion  u/  certain  portions  of 
the  fortifications  now  in  course  of  erection  at  Portsdown 
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^5^        Hill,  near  Portsmouth.     The  Uplands  estate  comprises 
Bbaedxorb    the  mansion-house,  with  offices  attached,  surrounded  by 
TreoVbll.    ^^  ornamental  park,  pleasure  grounds,  and  flower  and 
,p  "T       .      kitchen  gardens.     The   defendant  recently  became   the 
occupier  of  certain  lands  lying  towards  the  south  of,  and 
adjoining  to,  the  said  Uplands  estate,  which  lands  contsun 
certain  quantities  of  earth  suitable  for  making  bricks. 
In  January  last  the  defendant  began  to  make   prepa- 
rations for  the  manufacture  of  bricks  on  certain  portions 
of  the  said  lands  occupied  by  him,  which  adjoin  the  lands 
of  the  plaintiff,  and  began  to  construct  kilns  for  the  pur- 
pose of  burning  bricks  within  a  short  distance  of  the 
lands  of  the  plaintiff. 

The  plaintiff,  becoming  thereupon  apprehensive  that 
damage  and  nuisance  would  arise  to  her  property  and 
herself,  if  the  burning  of  bricks  were  carried  on  at  the 
spot  and  in  the  mode  indicated  by  the  preparations  of  the 
defendant,  wrote  to  Messrs.  Kelsall  and  Co.,  of  Fareham, 
the  defendant's  solicitors,  a  letter,  of  which  the  material 
part  was  as  follows : — 


''  To  Messrs.  Kelsall,  Solicitors,  Fareham. 

'^  Uplands,  31st  January,  1862« 

'^  Grentlemen  ....  I  haVe  just  heard  that  Messrs 
Tredwell  are  preparing  to  build  kilns  and  bum  bricks  on 
the  upper  part  of  Mr.  Paddon's  field,  near  my  property* 
I  have  no  desire  to  interfere,  unnecessarily,  with  Messrs. 
TredwelPs  works,  but  I  must  object  to  any  thing  that 
will  be  a  nuisance  or  injury  to  my  house  or  property; 
and  burning  of  bricks,  in  the  above  situation,  will  bring 
not  only  smoke,  but  most  disagreeable  smells,  to  Mayling's 
house,  and  also  to  my  own  residence,  and  in  various  ways 
the   treed  and  ornamental  plantations  will  b^  injured* 
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They  have  been  planted  and  kept  up  at  a  great  expense        1862. 
for  aeyeral  years.  Bbarsmorb 

"  I  hope  that  Messrs.  Tredwell  can  place  their  works    trbdweiu 
at  such  a  distance,  and  in  such  a  position,  as  to  be  no 
annoyance  or  injury  to  me  or  my  property;  and  they 
must  take  this  as  notice  that  I  shall  take  every  means 
to  protect  myself  and  my  property. 

'^  I  am  informed  that  in  several  recent  cases  the  Court 
of  Chancery  has,  by  injunction,  stopped  brickworks  that 
were  an  annoyance  or  nuisance. 

**  I  am,  Gentlemen, 

"  Yours  truly, 

"  M.  A.  Beabdhore." 

Messrs.  Kelsall*  and  Co.  thereupon  informed  the  plain- 
tiff that  the  letter  had  been  forwarded  by  them  to  the 
defendant,  and  the  plaintiff  subsequently  received  from 
the  defendant  the  following  letter : — 

"  Fortsdown  Hill  Fortifications 

«  (William  Tredwell,  Contractor), 
Office,  Fareham,  Hants*    February  Ist,  1862. 


€€ 


*'  Mrs.  M.  A.  Beardmobe. 

"  Madam, — I  beg  to  acknowledge  receipt  of  yours 
dated  3lst  of  May,  1862^  through  the  hands  of  Messrs. 
Kelsall,  as  also  to  state  that  the  reference  made  therein 
shall  be  attended  to. 

''  I  am,  Madfim> 

"  Yours  truly, 

"  J.  R.  IVERYi 

"f'JiT.  Hardymak;^^ 

Sinc^  ik^  said  dOrrespondence  the  defendant  proceeded 
with  his  said  preparations,  and  constructed  at  the  northern 
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1862.  portions  of  his  land  twenty-eight  large  kilns  for.  burning 
Bearomorb  bricks.  Of  the  said  twenty-eight  kilns  eleven  are 
Tr^owrll.  erected  in  a  line  nearly  parallel  to  the  boundary  of  the 
suuement  P^*^^^^^^  park,  and  eight  out  of  the  eleven  at  distances 
varying  from  thirty-two  to  fifty-five  yards  from  the 
plaintifPs  boundary.  Three  others  of  the  said  twenty- 
eight  kilns  are  erected  near  to  a  projecting  angle  or 
corner  of  the  plaintiff's  park,  at  which  point  there  is  a 
valuable  plantation.  Of  the  said  eleven  kilns  eight  have 
already  been  lighted,  and  the  three  kilns  at  the  comer 
have  also  been  lighted,  and  since  they  have  been  lighted 
it  has  become  apparent  that  the  plaintiff's  property  will 
be  irreparably  injured  should  the  burning  of  bricks  be 
continued  at  the  spot  and  in  the  mode  proposed  by  the 
defendant.  The  smoke  and  noxious  vapours  from  the 
said  brick  kilns  which  have  been  already  lighted  have 
injured  to  a  great  extent  the  trees  in  the  plaintifi^'s  park, 
and  many  young  trees  forming  part  of  plantations  specially 
planted  by  the  said  John  Beardmore  in  order  to  screen 
from  view  unsightly  objects,  or  to  add  to  the  beauty  of 
the  park,  have  already  been  so  injured  that  they  nmst 
unavoidably  die,  and  the  noxious  fumes  from  the  82ud 
kilns  already  lighted  have  already  reached  and  been 
driven  into  the  mansion-house,  and  have  interfered  with 
the  comfort  of  the  plaintiff,  and  of  the  other  inmates  of 
the  said  mansion-house.  The  plaintiff,  as  soon  as  possible 
after  the  damage  caused  by  the  firing  of  the  said  kilns 
became  apparent,  communicated  with  her  solicitors, 
Messrs.  Parke  and  Pollock,  who,  on  the  23d  of  June 
last,  wrote  and  sent  on  the  plaintiff's  behalf  to  the  de- 
fendants the  following  letter : — 

"  63,  Lincoln's  Inn  Fields,  London, 

"June  23d,  1862. 

**  Gkntlemen, — You  will  remember  that  Mrs.  Beard- 
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more  on  the  3l6t  of  January  last  addressed  a  letter  to         ^MS. 
Messrs.  Kelsall,  your  solicitors,  at  Fareham,  pointing  out   BsAaBMoaa 
the  damage  as  well  as  nuisance  which  would  ineyitably    ^•j^sdwblu 
be  caused  to  her  property  ''Uplands,^  near  Fareham. 
should  you  build  Idlns  and  bum  bricks  on  the  inune> 
diately  adjoining  border  of  the  ground  rented  by  you 
and  stating  that  should  you  persist  in  so  doing  she  would 
be  compelled  to  seek  protection  for  her  property. 

"  This  letter  was  forwarded  to  you  and  duly  reached 
you. 

''  You  have  now,  however,  commenced  burning  the 
bricks  in  kilns  on  the  spot  indicated,  and  the  result  has 
already  been  that  very  many  trees  of  ornamental  timber 
in  Mrs.  Beardmore's  grounds  have  been  destroyed,  while 
others  are  so  much  injured  that  a  little  further  exposure 
to  the  heat  and  vapour  emanating  from  the  kilns  will 
entirely  destroy  them. 

'^  The  injury  thus  done  to  the  residential  character  of 
Mrs.  Beardmore's  property  is  irreparable  for  many  years 
to  come,  and  must  be  the  subject  of  a  cUdm  by  her  for 
pecuniary  compensation. 

''  Mrs.  Beardmore  finds,  however,  that  you  are  pre- 
paring to  fire  other  kilns,  and,  as  the  injury  which  will 
be  done  by  these  to  the  trees  will  be  even  greater  than 
that  already  sustained,  she  has  instructed  us  to  write  to 
you  to  inform  you  that  she  must  apply  to  the  Court  of 
Chancery  for  an  injunction  to  restrain  you  from  firing 
these  kilns,  unless  you  at  once  give  us  an  assurance  that 
you  will  desist  from  so  doing. 

"  We  beg,  therefore,  to  give  you  notice  that,  unless  we 
receive  firom  you  in  the  course  of  Wednesday  a  distinct 
assurance  in  writing  that  the  kilns  adjoining  Mrs.  Beard- 
more's property  which  are  now  being  prepared  for  burn- 
ing shall  not  be  fired,  we  shall  on  Thursday  apply  for  an 
injunction  to  restrain  you  from  firing  them. 

''  It  is  of  course  far  from  Mrs.  Beardmore's  wish  and 
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1802^  from  our  own  to  cause  you  any  inconvenience  that  can 
BBARDMoas  be  avoided^  and  with  this  view  we  will^  if  you  desire  it, 
Tabuvsll.  ar^ftnge  with  your  solicitors  that  they  and  their  oounBel 
shall  attend  when  the  injunction  is  moved  for  in  the  first 
instance  if  you  will  put  them  in  communication  with  us, 
and  authorise  them  to  undertake  that  the  kilns  shall  not 
be  fired  pending  the  delay  that  will  be  thus  caused. 

<^  We  are,  Sirs, 

"  Yours  obediently, 

"  Paeke  &  Pollock." 
''  Messrs.  Tredwell" 

The  only  answer  received  by  the  plaintiff  or  her  soli- 
citors to  the  letter  stated  in  the  last  paragraph  was  a 
statement  that  her  letter  had  been  forwarded  to  the 
defendant 

The  kilns  so  constructed  by  the  defendant  are  of  a 
large  siase ;  and,  so  far  as  the  plaintiff  has  been  able  to 
discover,  capable  of  burning  about  70^000  bricks  each  at 
a  time.  Each  burning  of  bricks  occupies  about  six  days, 
and  the  common  interval  of  time  between  the  successive 
firings  at  the  same  kiln  of  two  successive  batches  of  bricks 
would  be  about  four  weeks ;  so  that  the  constructioii  of 
the  said  kilns  indicates  a  probable  manufacture  and 
burning  of  many  millions  of  bricks  per  annum  ;  and  the 
defendant,  in  fact,  intends  (unless  restrained  aa  herein- 
after prayed)  to  carry  on  the  manufacture  and  burning  of 
bricks  to  a  very  great  extent  in  order  to  supply  himself 
with  bricks  for  the  purposes  of  the  construction  of  the 
said  Portsdown  fortifications  now  in  course  of  erection  as 
aforesaid.  The  nearest  of  the  said  kilns  are  distant  about 
350  yards  from  the  mansion-house  in  a  south«*westerIy 
direction,  and,  the  prevalent  winds  being  from  the  south 
and  west,  the  noxious  fumes  from  the  said  kilns  must,  daring 
the  greater  part  of  the  year,  be  wafted  in  ihe  direction  ot 
the  said  house ;  and  if  the  burning  of  bricks  at  the  said 
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brick  kilnBj  and  more  partioularly  at  the  eleven  kilns  and        ld<M« 
three  kilns  mentioned  in  the  eighth  paragraph  should  be  BaAmoMoaa 
persisted  in,  the  plaintiff's  mansion  house  will  be  rendered    ^iiiixoVai*!- 

entirely  unfit  for  her  residence,  and  she  will  be  compelled        

to  abandon  it  and  find  a  residence  elsewhere.  The 
pliuntiff  is  partioularly  attached  to  her  present  residence, 
her  late  husband  having  devoted  great  care  and  incurred 
considerable  expense  in  enlarging  the  mansion-house,  and 
planting  and  improving  the  park,  and  in  fact  doing  all  in 
his  power  to  render  the  said  mansion-house  and  property 
a  suitable  residence  for  his  wife  and  family.  And  the 
said  John  Beardmore,  subsequently  to  his  original  pur- 
chase from  Sir  John  Halkett,  made  other  purchases  of 
land  in  the  neghbourhood ;  and  it  has  always  been  the 
intention  and  desire  of  the  plaintiff  to  preserve  the  said 
mansion-house  and  property  as  a  family  residence  and 
estate  for  the  eldest  son,  now  aged  about  seven  years,  of 
the  said  John  Beardmore  and  herself,  and  pecuniary 
damages  would  be  no  adequate  compensation  for  the 
injury  which  must  be  inflicted  upon  the  plaintiff  should 
the  manufacture  and  burning  of  bricks  be  carried  on 
at  the  spot  and  in  the  mode  proposed  by  the  defen- 
dant. The  lands  occupied  by  the  defendant  are  of 
great  extent,  and  contain  sites  upon  which  he  might 
erect  kilns  and  burn  his  bricks  without  causing  damage 
or  annoyance  to  the  plaintiff  or  her  property,  or  to  any 
other  person  than  himself.  The  defendant  has  already 
filled  or  nearly  filled  with  bricks  certain  of  the  said  kilns 
other  than  those  which  have  already  been  lighted  as 
hereinbefore  mentioned,  and  is  on  the  point  of  lighting 
or  firing  the  said  kilns  which  have  been  so  filled  or 
nearly  filled  as  aforesaid.  And  the  defendant  threatens 
and  intends  (unless  restrained  as  hereinafter  prayed),  after 
he  shall  have  completed  the  burning  of  ihe  bricks  which 
are  contained  in  the  kilns  which  have  been  already  fired, 
to  refill  the  said  last-mentioned  kilns  with  other  bricks. 


690 


CASES  IN  CHANCERY. 


1863. 
Bbardmorb 

V, 

Thbdwell. 
statement. 


and  to  relight  or  refire  Buch  last-mentioned  kilns  in  order 
to  bum  other  bricks  therein. 

Evidence  was  given  on  behalf  of  the  plaintiff  that  por- 
tions of  the  young  plantations  had  been  burned  up  by  the 
fires  from  the  bricks. 

On  the  1st  July  his  Honour  granted  an  interim  order, 
extending  over  the  following  Thursday,  the  10th,  to  pre- 
vent the  defendant  lighting  any  other  kilns,  the  plaintiff 
entering  into  the  usual  undertaking  as  to  damages,  with 
leave  to  serve  a  notice  of  motion  for  an  injunction  gene- 
rally on  that  day;  and  directed  that  service  at  the 
counting-house,  Fareham,  should  be  good  service  on  Mr. 
Tredwell. 

The  hearing  of  the  motion  stood  over  to  the  12th 
July. 


Argument, 


Mr.  Mulins  and  Mr.  F,  O.  Haynes  opened  the  plaintiff's 
case,  but  were  stopped  by  his  Honour.  They  cited  the 
case  of  Walker  v.  Selje  (a),  in  which  Vice- Chancellor 
Knight  Bruce,  after  a  careful  examination  of  the  autho- 
rities, granted  an  injunction  restraining  the  defendant 
from  burning  bricks  on  his  own  land.  Against  that 
decision  the  case  of  Hole  v.  Barlow  (Jb)  militated,  but 
Hole  V.  Barlow  was  at  the  present  time  under  review, 
and  was  not  expected  to  be  supported  (e).     It  would  be 


(a)  4  De  G.  &  S.  315. 

(&)  4  C.  B.  N.  S.  334. 

(o)  In  Bamfard  v.  Tumley,  re- 
ported in  31  Law  Journal,  286,  the 
very  same  question  was  raised  in 
an  action  at  law;  and  the  Lord 
Chief  Justice  of  the  Queen^s 
Bench,  who  presided  at  the  trial, 
adopted  the  authority  of  the  case 
of  Holl  V.  Barlow^  and  directed 
the  jury  that,  if  they  should  he  of 
opinion  that  the  spot  was  a  proper 
and  convenient  spot  and  the  burn- 


ing of  bricks  under  the  circum- 
Btances  was  a  reasonable  use  by 
the  defendant  of  his  own  land,  he 
would  be  entitled  to  a  verdict, 
whether  there  was  an  interference 
with  the  plaintiff's  comfort  or  not. 
The  Court  of  Queen's  Bench  hav- 
ingf  refused  to  grant  a  new  trial 
on  the  ground  of  misdirectioD, 
the  plaintiff  thereupon  appealed 
to  the  Court  of  Exchequer  Cham- 
ber; on  the  12th  July,  1802, 
Lord  Chief  Justice  Erie,  Mr.  Jos. 
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contended  that  the  plaintiff 
action,  but  that  was  not  the 

tioe  WiDiams,  Mr,  Baron  Bram- 
well,  and  Mr.  Baron  Wilde  held 
that  the  ruling  of  Chief  Joatioe 
Cockhom  was  wrong.  Chief 
Baron  Pollock  dissenting.  The 
reenlt  is,  that  Hole  ▼.  Barlow  is 
OTerraled.  The  jadgment  of 
Chief  Justice  Erie,  Justices  Wil- 
liams and  £eating,  and  Baron 
Wflde  is  given  as  follows  in  the 
Law  Journal^  p.  290:— 

Williams,  J.,  read  the  judg- 
ment of  Erie,  C.J.,  Williams,  J., 
Keating,  J.,  and  Wilde,  B.— On 
the  argument  of  this  case  there 
was  some  contest  as  to  what  the 
tme  question  was  which  the  Court 
had  to  consider.    On  the  part  of 
the  plaintiff  it  was  said  to  have 
been  proved  at  the  trial,  beyond 
dispute,  that  the  burning  of  the 
bricks  in  the  kilns  of  the  defendant 
was  a  nuisance,  and  that  the  point 
reserved  was,  whether  it  was  le- 
galized by  the  other  facts  which 
the  juiy  must  be  taken  to  have 
found  to  exist.    On  the  part  of 
the  defendant  it  was  said  that  the 
true  point  was  whether,  under  all 
the  circumstances  of  the  case,  the 
burning  of  the  bricks  amounted 
to  an  actionable  nuisance.    It  is 
not,  perhaps,  material  which  of 
these  contentions  is  correct;  for 
the  Lord  Chief  Justice  at  the 
trial  directed  the  jury,  on  the 
authority  of  Hole  v.  Barlow^  to 
find  for  the  defendant,  notwith- 
standing his  burning  the  bricks 
had  interfered  with  the  plaintiff's 
comfort,  if  they  were  of  opinion 
that  the  spot  where  the  bricks 
were  burnt  was  a  proper  and  con- 

VOL.  III.  Z 


was  bound  first  to  bring  an        IMS. 
inflexible  rule  of  the  Court.   BaABDMoaa 


venient  spot,  and  the  burning  of 
them  was,    under   the  drcnm- 
stances,  a  reasonable  use  by  the 
defendant  of  his  own  land.    The 
jury  consequently,  if  they  were 
of  that  opinion,  would  have  been 
bound  to  find  their  verdict  for  the 
defendant,  notwithstanding  they 
were   also  of  opinion  that  the 
brick-kibs  of  the  defendant,  by 
immitting  corrupted  air  upon  the 
plaintiff's  house,  had  rendered  it 
imfitfor  healthy  or  comfortable 
occupation.     It  was,  therefore, 
treated  as  a  doctrine  of  law,  that 
if  the  spot  should  be  found  by  the 
jury  to  be  proper  or  convenient, 
and  the  burning  of  the  bricks  a 
reasonable  use  of  the  land,  these 
circumstances  would  constitute  a 
bar  to  the  action ;  and  if  there  is 
in  truth  no  such  doctrine,  there 
was  a  misdirection.     It  is  the 
same  thing  as  if  there  had  been  a 
plea  averring  the   existence  of 
these  circumstances,  and  a  de- 
murrer to  the  plea.    Such  a  plea, 
although  it  would  admit  all  the 
allegations   in    the    declaration' 
would  be  a  good  plea  by  way  of 
avoidance  if  the  direction  of  the 
Chief  Justice  was  right.    And  it 
is  not  material  to  inquire  whether 
it  would  be  good  as  averring  facts 
which  amount  to  a  legalization  of 
the  nuisance  stated  in  the  declara- 
tion,  or    as  superadding   facts 
which,  taken  together  with  those 
stated  in  the  declaration,  show 
that  the  alleged  annoyance  was 
not  an  actionable  nuisance.    In 
either  point  of  view  the  question 
for  our  consideration  appears  to 
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1808.         [Pollock  V.  Lester  (a),  Broadbent  v.   The  Imperial   Gcu 
BBABDMoam    Company  {h)y    The  Attorney ^  General  ¥•  The  Borough  of 

Birmingham  (c),  were  also  cited.] 


Tkbdwbll. 


ATgwtimt» 


be,  whether  the  case  of  Hole  v. 
Barlow  was  well  decided;  and 
we  are  of  opinion  that  it  was  not. 
That    decision    was    plainly 
founded  on  a  passage  in  Com, 
Dig,  tit.  '  Action  on  the  Case  for 
a  Nuisance '  (C),  which  is  in  the 
following  words:  '^So  an  action 
does  not  lie  for  a  reasonable  use 
of  my  right,  though  it  be  to  the 
annoyance  of  another;   as  if  a 
butcher,  brewer,  &c.,  use  his  trade 
in  a  convenient  place,  though  it 
be  to  the  annoyance  of  his  neigh- 
bour.'*   It  may  be  observed  that 
in  the  language  of  this  dictum 
(for  which  no  authority  is  cited 
by  Comyns)  there  is  a  want  of 
precision,  especially  in  the  words 
"  reasonable"  and  "  convenient," 
which  render  its  meaning  by  no 
means   clear;    and   it  may    be 
doubted  whether  the  Court  in 
Hole  V.  Barlow  did  not  misun- 
derstand it.  What  is  a  convenient 
place  ?  Does  the  expression  mean, 
as  the  Court  understood  it  in  that 
case,  a  place  proper  and  conve- 
nient for  the  purpose  of  carrying 
on  the  trade  ?    Or  does  it  mean, 
'^a  place  where  a  nuisance  will 
not  he  caused  to  another  V^    It 
has  been  pointed  out  by  Mr.  W. 
H.  Willes,  in  his  valuable  edition 
of  Oale  on  Easements^  p.  410, 
that  this  latter  sense  of  the  word 
«  convenient"  is  the  one  adopted 
by  Chief  Justice  Hyde  in  Jones  v. 
Powell,  where  he  says, ''  A  tan* 


house  is  necessary,  for  all  men 
wear  shoes ;  and  nevertheless  it 
may  be  pulled  down  if  it  be 
erected  to  the  nuisance  of  another ; 
in  like  manner  of  a  gloss-hooae : 
and  they  ought  to  be  erected  «» 
places  convenient  for  them,"  In 
the  origfinal  Norman  French  it  ia 
— '^  Un  tan-house  est  necessary, 
car  touts  wear  shoes;  et  nncore 
ceo  poit  estre  pull  down,  &c«,  si 
est  erect  al  nusance  d'auter:  ei 
issint  de  glass-house.  Et  pur 
ceux  doient  estre  erect  in  places 
convenient  pur  eux."  The  term 
appears  to  be  used  in  the  same 
sense  when  applied  to  questions 
as  to  public  nuisances.  Thus,  it 
is  said,  in  Hawkinses  P,C.  book 
1,  c.  75,  s.  10,  "  It  seems  to  be 
agreed  that  a  brewhouse  erected 
in  such  an  inoonvenient  place, 
wherein  the  business  cannot  be 
carried  on  without  greatly  inoom- 
moding  the  neighbonrhood,  may 
be  indicted  as  a  conmion  nui- 
sance." It  should  seem,  there- 
fore, that  just,  as  the  use  of  an 
offensive  trade  will  be  indictable 
as  a  public  nuisance  if  it  be  car- 
ried on  in  an  inconvenient  place, 
i.e.  a  place  where  it  greatly  in- 
commodes a  multitude  of  persons, 
so  it  will  be  actionable  as  a  private 
nuisance  if  it  be  carried  on  in  an 
inconvenient  place,  i^e,  a  place 
where  it  greatly  incommodes  an 
individual.  If  this  be  the  tme  con- 
struction of  the  expression  **  con- 


(a)  11  Hare,  266.    (b)  7  De  G.  M.  &  G.  436.     (c)  4  £.  &  J.  fi2& 
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defendant  had  entered  into  contracts  of  great  imjiortance  BaAamtona 

to  himself,  and  of  great  interest  to  the  public*     The  first  -.^  ^ 


yenient"  in  the  psMsge  from  Co- 
mynSf  the  doctrine  contained  in  it 
amounts  to  no  more  thsn  wbst  has 
long^  been  settled  kw,  tiz.,  that  a 
man  may,  without  bein^  haUe  to 
an  action,  exadee  a  lawfol  trade, 
as  that  of  a  batcher,  brewer,  or  the 
like,  notwithstanding  it  be  carried 
on  80  near  the  house  of  another  as 
to  be  sn  snnoyanoe  to  him  in 
rendering  his  residence  there  less 
delectable  or  agpreeable :  provided 
the  trade  be  so  conducted  that  it 
does  not  cause  what  amounts  in 
point  of  law  to  a  nuisance  to  the 
neighbonring'  houses. 

In  Hole  V.  Barlaw^  however, 
the  Court  appear  to  have  read  the 
paeaage  as  containing  a  doctrine 
that  a  place  may  be  *'  proper  and 
convenient ''  for  the  carrying  on 
of  a  trade  notwithstanding  it  is  a 
place  where  the  trade  cannot  be 
carried   on   without   causiog   a 
nuisance  to  a  neignbour.    This 
is  a  doctrine  which  has  certainly 
never  been  judicially  adopted  in 
any  case  before  that  of  Hole  v. 
Barlow ;  and,  moreover,  the  adop- 
tion of  it  would  be  inconsistent 
with  the  judgments  pronounced 
in  some  of  the  cases  dted  at  the 
bar  during  the   argument,  and 
more  especiaUy  with  the  case  of 
y{faUer  v.  8elfe.    And  the  intro- 
duction of  such  a  doctrine  into 
our  law  would,  we  think,  lead  to 
great  inconvenience   and  hard- 
ship;  because,  as  was  forcibly 
urged  by  Kr.  MeDish  in  arguing 
for  the  plaintiff,  if  the  doctrine  is 


to  be  maintained  at  all,  it  must  be 
maintained  to  the  extent  that^ 
however  ruinous  may  be  the 
amount  of  nuisance  canned  to  a 
neighbour's  property  by  cairying 
on  an  ofiensive  trade,  he  is  without 
redress  if  the  jury  shall  deem  it 
right  to  find  that  the  place  where 
the  trade  is  carried  on  is  a  proper 
and  convenient  place  for  the  pur- 
pose. 

It  should  be  observed  that  the 
direction  of  the  Judge  to  the  jury 
in  Hole  v.  Barlow^  which  was 
upheld  by  the  Court  of  Common 
Pleas,  was  simply  that  the  verdict 
ought  to  be  for  the  defendant  if 
the  place  where  the  bricks  were 
burnt  was  a  proper  and  conve- 
nient place  for  the  purpose.  But 
in  the  present  case  the  Lord  Chief 
Justice*s  direction  to  the  jury 
pointed  at  a  further  condition, 
viz.,  if  the  burning  of  the  bricks 
was  under  the  circumstances  a 
reasonable  use  by  the  defendant 
of  his  own  land.  It  remains, 
therefore,  to  consider  whether  the 
doctrine  adopted  in  Hole  v.  Bar- 
low,  if  accompanied  with  this 
addition,  is  maintainable. 

If  it  be  good  law,  that  the  fit- 
ness of  the  locality  prevents  the 
carrying  on  of  an  offensive  trade 
from  being  sn  actionable  nulMince, 
it  appears  necessarily  to  follow 
that  this  must  be  a  reasonable  use 
of  the  knd.  But  if  It  is  not 
good  law,  and  if  the  true  doctrine 
is  that  whenever,  taking  all  the 
circumstances  into  consideration, 

Z2 
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Trbdwell. 
Argument, 


1862.  objection  to  this  motion  was  that  the  plaintiff  had  herself 
Bbardmore  heen  willing,  in  November  last,  to  let  Mayling's  farm,  a 
part  of  her  property,  and  much  nearer  to  her  residence 
than  the  defendant's  land,  to  the  defendant  for  the  very 
purpose  of  brick-making.  It  was  clear,  therefore,  that 
this  proceeding  was  for  the  purpose  of  forcing  terms  upon 
the  defendant.  If  any  damage  had  been  done  the  law 
was  open,  but  beyond  that  the  defendant  had  offered  to 
make  any  reasonable  compensation  that  might  be  required. 
It  was  quite  clear  this  Court  would  not  interfere  with- 
out calling  on  the  plaintiff  to  establish  his  right  at  law. 
[The  Vice-Chancellor. — The  powers  given  by  tiie 
Legislature  to  the  judge  make  it  unnecessary  to  direct  an 


including  the  nature  and  extent 
of  the  plaintiffs  enjoyment  before 
the  acts  complained  of,  the  annoy- 
ance is  sufficiently  great  to  amount 
to  a  nuisance  according  to  the 
ordinary  rule  of  law,  an  action 
will  lie  whatever  the  locality  may 
be ;  then  surely  the  jury  cannot 
properly  be  asked  whether  the 
causing  of  the  annoyance  was  a 
reasonable  use  of  the  land?  If 
such  a  question  is  proper  for  their 
consideration  in  an  action  such  as 
the  present,  for  a  nuisance  by  im« 
mitting  corrupted  air  into  the 
plaintiffs  house,  we  can  see  no 
reason  why  a  similar  question 
may  not  be  submitted  to  tiie  jury 
in  actions  for  other  violations  of 
the  ordinary  rights  of  property ; 
e.g.  the  transmission  by  a  neigh- 
bour of  water  in  a  polluted  condi- 
tion. But  certainly  it  would  be 
difficult  to  maintain,  as  the  law 
now  standSj'that  the  jury,  in  such 
an  action,  ought  to  be  told  to  find 
for  the  defendant  if  they  thought 
that  the  manufactory  which 
caused  the  impurity  of  the  water 
was  built  on  a  proper  and  conve- 


nient spot,  and  that  the  working 
of  it  was  a  reasonable. use  by  the 
defendant  of  his  own  land.  Again, 
where  an  easement  has  been 
gained  in  addition  to  the  ordinary 
rights  of  property,  e,g.  where  a 
right  has  been  gained  to  the  liberal 
passage  of  light  and  air,  no  one 
has  ever  suggested  that  the  jury 
might  be  told,  in  an  action  for 
obstructing  the  free  passage  of  the 
light  and  air,  to  find  for  the  de- 
fendant if  they  were  of  opinicai 
that  the  building  which  canaed 

the  obstruction  was  erected  in  a 
proper  and  convenient  place,  and 

in  the  reasonable  enjoyment  by 
the  defendant  of  his  own  land. 
And  yet  on  principle  it  is  difficult 
to  see  why  such  a  question  should 
not  be  left  to  the  jury  it  Sole  v. 
Barlow  was  well  decided. 

We  are,  however,  of  opinion 
that  the  decision  was  wrong,  and 
consequently  that  the  direction  of 
the  Lord  Chief  Justice,  whidi 
was  founded  on  it,  was  erroneous, 
and  that  the  verdict  for  the  de- 
fendant ought  to  be  set  aside,  and 
the  verdict  entered  for  the  plaintiff. 
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Argumeni, 


action.]      The  case  of  Walter  v.  Selfe  was  no  authority         1W8. 
to    show  that  the  Court  had  any  power   to  restrain  Bbardmobb 
such  acts  as  these  except  after  a  previous  trial  at  law,    TasowmLL. 
because  in  that  case  both  sides  requested  his  Honour  to 
inspect  the  loctu  in  quoy  and  decide  the  question  of  fact. 
Brick-burning  generally  was  not  a  nuisance,  but  a  law- 
ful trade,  and,  however  disagreeable  to  the  neighbours,  if 
carried  on  in  a  convenient  place  they  had  no  right  to 
complain.     The  case  of  Walter  v.  Selfe,  moreover,  only 
supported  the  proposition  that  where  brick-burning  is 
injurious  to  health  the  Court  will  interfere,  but  not  for 
the  sake  of  injury  to  property  only. 

One  of  the  earliest  authorities  was  that  of  The  Attamey- 
General  v.  Cleaver  (a),  in  which  Lord  Eldon  declined  to 
restrain  the  annoyance  before  the  right  was  tried  at  law. 
In  The  Duke  of  Grafton  v.  Hilliard(b)  the  Court  dis- 
solved the  injunction,  observing  that  ^^  the  manufacture 
of  bricks,  though  near  the  habitation  of  men,  if  carried  on 
for  the  purpose  of  making  habitations  for  them,  is  not  a 
public  nuisance."  The  purpose  here  was  for  making  for- 
tifications, but  was  within  the  principle  of  the  dictum. 

[The  Vicb-Chancellob. — Since  the  Act  of  Parlia- 
ment 21  &  22  Vic.  c.  27,  it  is  no  longer  a  matter  of 
course  to  accompany  the  injunction  by  a  direction  for  a 
trial  at  law  before  a  jury.  The  Legislature  has  declared 
that  in  a  case  of  private  wrong  the  Court  is  to  have 
the  power  to  ascertain  |'and  state  the  damages ;  that  the 
Court  is  to  act  on  its  own  judgment,  or  is  to  act  with  the 
assistance  of  a  jury ;  it  has  said  also  that  the  Court  is  not 
to  send  cases  for  the  opinion  of  a  court  of  law,  but  when 
a  proper  occasion  occurs  is  to  have  the  assistance  of  a 
common  law  judge.] 

Admitting  that  the  Court  of  Chancery  has  concurrent 


(a)  18  Yes.  211. 

(b)  Referred  to  by  the  Lord  Chancellor,  ibid.  219. 
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1882.  power  with  the  courte  of  common  law,  the  Court  will  not 
Bbakdmohb  grant  an  injunction  until  the  legal  right  has  been  esta- 
blished. Until  a  jury  have  found  that  the  act  is  a 
nuisance  the  Court  will  not  restrain  it  by  injunction.  The 
l^al  right  to  have  an  injunction  could  not  be  maintained 
on  the  present  evidence.  In  Hole  v.  Barlow  (a)  the  case 
of  Walter  v.  Selfe  was  in  effect  reversed.  {^Cleave  v. 
Mahany{V)  was  also  referred  to.] 


V. 

Trbdwbll. 
Arifummiit, 


Judgment. 


The  Vice-Chancelloe  : — 

There  are  two  questions  in  this  cause, — one,  whether, 
upon  the  balance  of  the  conflicting  evidence,  there  is  suf- 
ficient evidence  of  actual  injury  to  the  plaintiff  to  justify 
the  interference  of  the  Court.  If  there  is,  the  Court  is 
bound  to  protect  the  rights  of  the  plaintiff  against  v^hat, 
upon  evidence  of  such  an  injury,  would  be  a  wrongfiil  act 
The  other  is  a  question  of  law,  which  has  been  repeatedly 
under  the  consideration  of  the  Court,  and  which  requires 
in  all  cases  the  most  serious  attention.  In  questions  of 
nuisance,  not  merely  as  to  brick-burning,  but  as  affect- 
ing the  enjoyment  of  light  and  air  and  of  ancient  light, 
the  necessities  of  the  public  and  the  rights  of  individuals 
make  it  the  duty  of  this  Court  to  regard  the  rights 
and  interests  of  both  parties.  There  may  be  a  case  of 
clear  right  to  the  enjoyment  of  light  and  air,  which  never* 
theless  the  Court  cannot  protect  on  account  of  some  great 
public  necessity.  The  expressions  used  by  Mr.  Justice 
Willes  in  the  case  of  Hole  v.  Barlato,  which  have  been 
cited  by  the  defendant,  are  applicable  to  the  case  of  public 
necessity  only.  But  it  is  taking  too  narrow  a  view  to  say 
that  public  necessity  is  the  only  ground  upon  which  the 
Court  may  be  induced  not  to  interfere  to  restrain  the 
violation  of  that  which  was  clearly,  in  the  first  instance. 


(a)  4  C.  B.  N.  S.  334. 

(b)  Not  reported— before  Sir  R.  T.  Kindersleyi  25th  July,  iMl. 
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shown  to  be  a  priTste  right     The  Court  is  bound  to  look       ^^ 
to   the  evidence  on  both  aides.     In  the  case  of  Hok  v.  Bbakdmoae 
Barlow  a  circumstance  occurs  which  does  not  exist  here.    T&BDwmu.. 
In  that  case  the  defendant  was  burning  bricks   upon     j,lZ|,f 
his  own  hmd,  and  there  was  nothing  to  show  that  if  he 
did  not  bum  them  upon  his  own  land>  in  the  pUM^e  where 
he  was  burning  them^  he  could  have  burnt  them  at  all. 
Where  a  man  is  injuring  his  neighbour  to  a  verj  material 
extent^in  a  way  not  absolutely  necessary  and  unavoidable, 
in  order  to  the  enjoyment  of  his  own  fair  private  right, 
this  Court  is  always  disposed  to  interfere.    In  such  cases 
the  balance  of  convenience  must  be  attended  to. 

Upon  the  result  of  the  evidence  in  the  present  case^ 
it  is  proved  that  there  has  been  an  actual  and  positive 
injury  to  this  plaintiff;  that  the  comfort  and  enjoyment 
of  her  manfflon-house  have  been  disturbed;  that  the 
ornamental  trees,  planted  to  exclude  the  appearance  of 
unsightly  objects,  in  some  cases  have  been  destroyed, 
and  in  many  cases  injured.  There  is,  therefore,  in  this 
case  evidence  of  an  actual  and  positive  injury  to  the 
plaintiff. 

The  defendant's  case  is,  that  he  is  engaged  in  a  con* 
tract  for  the  erection  of  works  for  a  great  and  important 
public  purpose;  that  the  immediate  erection  and  the 
speedy  erection  of  these  works  is  a  matter  of  great  import- 
ance to  the  public  and  to  himsel£  He  admits,  upon 
his  own  statement  of  the  facts,  that  what  he  is  doing  in 
this  place  might  very  well  be  done  elsewhere,  without 
any  inconvenience  to  the  plaintiff  at  all.  It  is  a  material 
part  of  the  plaintiff's  case  that  the  country  surrounding 
the  place  where  the  ii\jury  is  alleged  to  be  committed  is  a 
country  of  brick  earth,  produdng  earth  of  various  kinds 
suited  for  the  manufacture  of  bricks  and  of  pottery. 
It  appears  that  the  defendant,  in  order  to  provide  him- 
self with  bricks  as  the  material  for  the  performance  of 
his  contract,  has  obtained  the  lease  of  a  very  large  tract 
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ijfi^'        of  land,  any  part  of  which  may  be  used  by  him  for  the 
Bbardmokb   manufacture  of  bricks.     He  has  already,  in  a  part  of  that 
Tbeow^elu    ^^^^  nearly  the  most  distant  from  the  pliuntifiTs  house, 
J  ir^eni      ^'^g^^^  ^^  burning  bricks.     But  what  the  plaintiff  com- 
plains of  is,  that  he  carries  on  his  operations  close  to  her 
land.     Where  he  is  now  burning  bricks  is  in  a  straight 
line  towards  the  south  of,  and  in  a  direction  nearly 
parallel  to,  the  boundary  of  the  plaintiff's  land,  at  a 
distance  of  not  much  more  than  twenty  yards  from  which 
there  is  a  row  of  eighteen  clamps,  each  of  which  the 
defendant  claims  his  right,  having  erected  them  there,  to 
fire  and  burn,  notwithstanding  the  injury  which  to  a 
slight  degree  he  admits  he  is  doing  to  the  pluntiff. 

If  he  can  elsewhere,  upon  the  ground  that  he  has  ac* 
quired,  or  upon  other  grounds  which  he  may  acquire,  pro- 
duce those  bricks  which  it  is  his  object  to  obtain,  without 
injury  to  the  plaintiff,  then,  upon  the  law  as  settled  by  all 
the  authorities,  the  Court  is  bound  to  interfere*  In  the 
case  of  Hole  v.  Barlow y  which  is  the  strongest  case  in  the 
defendant's  favour,  the  land  upon  which  the  defendant 
was  burning  bricks  was  his  own  land,  and  there  was  no 
evidence  to  show  that  if  he  did  not  burn  them  there  he 
could  obtain  the  brick-earth  at  all,  or  obtain  that  use  of 
his  property  to  which  by  law  he  was  entitled.  Now,  Mr. 
Justice  Byles,  before  whom  the  case  was  tried,  told  the 
jury  that  the  circumstance  of  the  thing  being  done  in  a 
convenient  and  proper  place  would  justify  some  degree  of 
annoyance.  He  said,  '^  If  you  are  satisfied  from  the 
evidence  that  the  enjoyment  of  the  plaintifi^'s  house  was 
rendered  uncomfortable  through  the  instrumentality  of 
the  defendant,  that  is  sufficient  to  entitle  the  plaintiff  to 
maintain  the  action."  That  is  the  first  proposition.  The 
qualification  is,  '^  that  it  is  not  everybody  whose  enjoy- 
nent  of  life  and  property  is  rendered  uncomfortable  by 
the  carrying  on  of  an  offensive  or  noxious  trade  in  the 
neighbourhood  that  can  bring  an  action."    He  says,  *'  I 
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V, 

Tbbdwbll. 
Judgment, 


apprehend  the  law  to  be  this,  that  no  action  lies  for  the  i^^* 
use,  that  is,  the  reasonable  use>  of  a  lawful  trade  in  a  beasomorb 
convenient  and  proper  place,  even  though  some  one  may 
suffer  annoyance  from  its  being  so  carried  on."  It  is  re- 
markable that  the  learned  judge  says,  charging  the  jury 
in  this  way  upon  the  evidence  in  that  case,  that  he  ex- 
pects the  jury  would  find  for  the  plaintiff.  He  says, 
*'  There  certainly  was  strong  evidence  on  both  sides,  but  I 
must  say  I  rather  expected  that  the  jury  would  find  for 
the  plaintiff. '^  But  the  jury  found  for  the  defendant.  In  this 
exposition  of  the  law,  the  words  *'  convenient  and  proper  " 
must  be  taken  subject  to  some  qualification.  Nobody  will 
doubt  that  to  the  brick-burner  the  place  may  be  conve- 
nient, and  probably  the  most  convenient  that  can  be 
found ;  but  it  is  clear  that  the  mere  circumstance  of  the 
place  being  convenient  to  one  party  is  not  enough  to 
justify  the  continuance  of  the  acts  if  they  make  the  en- 
joyment of  life  and  property  uncomfortable  to  the  other, 
or  if  they  may  be  done  elsewhere  without  these  injurious 
consequences  following.  The  words,  therefore,  "  conve- 
nient and  proper "  must  be  used  with  reference  to  the 
situation  of  both  parties.  On  the  motion  for  a  new  trial 
Mr.  Justice  Willes  says,  '^  The  conunon  law  right  which 
every  proprietor  of  a  dwelling-house  has  to  have  the  air 
uncontaminated  and  unpolluted  is  subject  to  this  quali- 
fication— ^that  necessities  may  arise  for  the  interference 
with  that  right,  pro  bono  publico y  to  this  extent,  that  such 
interference  being  in  respect  of  a  matter  essential  to  the 
business  of  life,  and  being  conducted  in  a  reasonable  and 
proper  manner,  and  in  a  reasonable  and  proper  place." 
If  there  be  another  place  where  it  may  be  conducted 
without  injurious  consequences,  or  with  less  injury,  ac* 
cording  to  law,  the  right  of  a  person  complaining  to  have 
his  air  uncontaminated  and  unpolluted  would  be  clear. 

In  this  case  no  case  of  necessity  on  the  part  of  the  de- 
fendant is  proved  at  all.     There  are  other  situations  in  the 
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1868.        ground   which  he  has  obtained  and  has  at  his  command 

Beahomobx   on  which  the  operations  which  he  wishes  to  conduct  may 

Tbbdwbu*.  be  conducted  without  that  degree  of  injury  to  the  plaintiff 

Judgmnu      ^^^  would  entitle  her  to  complain.     That  being  so,  it 

is  the  duty  of  the  Court  to  interfere. 

It  is  said,  however,  that  the  plsdntiff  herself  offered  to 
let  him  a  piece  of  ground  for  the  purpose  of  brick- 
burning,  which  was  nearer  her  mansion  than  that  upon 
which  the  operation  is  now  being  conducted.  That  ap- 
pears to  be  a  mistake,  as  the  place  in  question  lies  at  a 
greater  distance.  But  even  if  it  were  nearer,  the  plain- 
tiff has  a  right  to  contract  to  submit  to  a  nuisance,  which 
without  such  contract  the  other  party  may  have  no  right 
to  inflict. 

Nothing,  therefore,  has  been  done  to  deprive  the 
plaintiff  of  her  right  to  what  Mr.  Justice  Byles  justly 
says  is  the  common  law  right  of  every  English  subject, 
to  the  enjoyment  of  unpolluted  air  in  the  neighbour- 
hood of  his  residence. 

But  it  is  said  that  there  ought  to  be  an  action  directed 
at  law  to  try  the  plaintiffs  right. 

The  vexation  and  expense  of  litigation  in  that  course 
of  proceeding  were  so  extreme  that  the  Legislature  has 
found  it  necessary  to  interfere.  The  Act  of  the  21  &  22 
Vict  c.  27,  s.  2,  enacts  that,  '^  in  all  cases  in  which  the 
Court  of  Chancery  has  jurisdiction  to  entertain  an  appli- 
cation for  an  injunction  against  any  breach  of  any  covenant, 
contract,  or  agreement,  or  against  the  commission  oif  con- 
tinuance of  any  wrongful  act,  ot  for  the  specific  perform- 
ance of  any  covenant,  contract^  or  agreement,  it  shall  be 
lawful  foi^  the  same  Court,  if  it  shall  think  fit,  to  award 
damages  to  the  party  injured,  either  in  addition  to,  or  in 
substitution  for,  such  injunction  or  specific  performance, 
and  such  damages  may  be  assessed  in  such  manner  as  the 
Court  may  direct."  By  sect.  3  it  enacts  that  ^^  it  shall 
be  lawful  for  this  Court,  if  it  shall  think  fit,  to  cause  the 
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amount  of  such  damages  in  anj  case  to  be  assessed^  or        1868. 

any  question  of  fact  arising  in  any  suit  or  proceeding  to   beabdmobb 

be  tried  by  a  special  or  common  jury  before  the  Court    TaBDWBLL. 

itself."     The  only  question  that  remains  is  as  to  the      rJZiZtmi 

extent  of  the  restraint  to  be  imposed  on  the  defendant. 

The  injunction  that  has  been  already  granted  on  an 

interim  order  is  in  general  terms,  but  the  injunction  now 

to  be  awarded  must  be  confined  to  any  clamps  or  kilns 

nearer  to  the  plaintiff's  house  than  the  lower  extremity 

of  the  piece  of  ground  marked  412,  or  nearer  than  the 

clamp  marked  No.  11  upon  the  plan  which  is  in  evidence 

in  the  cause.     A  radius  to  that  point  from  the  plaintiff's 

house  will  define  the  area  within  which  the  injunction 

must  extend,  (a) 

This  case  was  heard  on  appeal  by  the  Lord  Chancellor, 
when  the  following  order  was  made  by  consent : — 

The  defendant  to  be  permitted  to  bum  out  all  the 
bricks  prepared  for  burning  within  six  weeks,  at  the  rate 
of  eight  kilns  per  fortnight,  paying  the  plaintiff  100/.  as 
compensation,  and  also  paying  her  for  any  damage  done 
to  the  plantation ;  the  amount  of  damage  to  be  settied  by 
a  reference  to  Sir  Joseph  Pazton,  who  was  to  be  attended 
by  the  respective  solicitors,  and  to  furnish  a  report  If 
he  should  decline  or  be  unable  to  carry  out  the  reference, 
a  referee  to  be  named  by  the  Lord  Chancellor.  Costs 
reserved.  The  cause  to  be  brought  on  again  after  tiie 
report  of  referee  was  made* 


(S)  Ai>ont  653  yilrdi 
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Juneii.      BADCLIFFE  v.  THE  DUKE  OF  PORTLAND. 


Where  the 
occapier  of  a 
house  and 
groanda 
in  London 
arecteda 
traoslucent 
screen  of  glass 
thirty-fire  feet 
high  and  thirty 
feet  distant 
from  the 
plaintiff^s 
dwelling, 
haringlourres 
to  admit  air, 
the  Court 
refused  to 
grant  an 
iijunction. 


This  bUl  was  filed  by  Dr.  C.  B.  RadcUffe,  the  occu- 
pier of  a  house^  No.  4,  Henrietta  Street^  Cavendish 
Square^  under  an  assignment  dated  the  14th  of  April, 
1851,  of  the  house  and  premises,  for  all  the  rest  and 
residue  of  a  term  of  forty-nine  years,  from  the  6th  of 
July,  1828,  created  by  an  indenture  of  lease  dated  the 
7th  of  July,  1828,  and  executed  by  the  late  Duke  of 
Portland  to  one  Burt,  in  consideration  of  a  sum  of  400^ 
and  a  yearly  rent  of  63/. 

Behind  the  house  was  a  yard  corresponding  with  it  in 
width,  and  measuring  about  nineteen  feet  in  depths  which 
was  bounded  on  the  north  by  an  outbuilding  about  ten 
feet  high  or  thereabouts^  communicating  by  a  door  with  a 
passage  abutting  towards  the  north  on  the  inclosing  fence 
wall  of  the  garden  or  pleasure-ground  of  Harcourt  House, 
the  residence  of  the  Duke  of  Portland.  This  wall  was 
about  twelve  feet  five  inches  high. 

The  bill  alleged  that  the  house  No.  4^  Henrietta  Street, 
consisted  of  a  basement  story,  a  ground  floor,  and  three 
rooms  above ;  the  principal  rooms  were  at  the  back  of  the 
house,  and  were  and  had  been  for  twenty  years  lighted  by 
windows  fronting  the  yard.  The  area  of  the  pleasure- 
ground  of  Harcourt  House  was  about  2300  square  yards. 

The  bill  alleged  that  "the  premises  known  as  Harcourt 
House  extended  to  the  east,  side  of  Wimpole  Street.  In 
the  rear  of  Harcourt  House  is  an  open  space  of  ground 
which  now  is  and  for  many  years,  exceeding  twenty 
years  last  past,  has  been  used  as  a  garden  or  pleasure- 
ground  (being  the  garden  or  pleasure-ground  hereinbefore 
referred  to)  for  the  said  residence,  such  open  space  oi 
ground  forming  an  area  of  about  2300  square  yards,  and 
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extends  about  138  feet  from  the  rear  of  Harcourt  House        IMS. 
in  a  direct  line  along  the  south  side  of  and  is  bounded  in    badclifvb 
part  by    the  enclosing  fence  waU  at  the  rear  of  the  thbDukbof 
premises  Nos.  2^  3,  and  4,  in  Hennetta  Street,  and  also    Portland. 
extends  about  138  feet  from  the  rear  of  Harcourt  House     Stat^meni. 
aforesaid,  in  a  direct  line  along  the  north  side  of  and  is 
bounded  by  the  party  fence  wall  at  the  rear  of  the 
premises  Nos.  51,  52,  53,  54,  55,  and  56,  in  Wigmore 
Street,  up  to  a  certain  building  used  for  stabling  for  the 
said  residence  called  Harcourt  House,  which  building 
extends  along  the  whole  west  side  of  the  said  open  space 
of  ground,  such  stabling  being  of  the  height  of  about 
eighteen  feet.     On  the  west  side  of   the  said  stabling 
there  was  until  very  recently  a  fence  wall  of  about  the 
same  height  as  the  said  stabling  extending  along  and 
fronting  upon  the  east  side  of  Wimpole  Street  aforesaid 
for  about  150  feet" 

In  March,  1862,  the  duke  caused  the  wall  on  the  east 
side  of  Wimpole  Street  to  be  taken  down,  and  conmienced 
building  a  new  wall  to  the  height  of  forty-two  feet.  On 
the  llih  of  March,  1862,  the  phuntiff  wrote  to  the 
duke  complaining  of  the  injury  occasioned  by  building  in 
the  houses,  to  which  his  Grace  assented,  but  stated  that 
what  he  had  done  was  the  inevitable  result  of  other 
buildings  which  had  been  erected. 

The  duke  having  shortly  afterwards  commenced  the 
erection  of  a  screen  on  the  north  and  south  sides  of  the 
garden,  the  plaintiff  and  other  of  his  tenants,  thinking  it 
probable  that  the  completion  of  it  would  cause  them 
serious  injury  by  obstructing  the  light  and  ventilation  of 
their  houses,  communicated  with  each  other,  in  conse- 
quence whereof  Mr.  T.  Henry  wrote  to  the  duke's  soli- 
citors as  follows : — 

''  11,  Argyle  Street,  April  22nd,  1862. 
'-  Gentlemen, — Knowing  you  to  be  professionally  con- 
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^yg^'^  earned  for  the  Duke  of  Portland^  I  take  the  liberty  of 
Rasclzffv  addresBmg  you  on  some  building  operations  now  being 
TbbDuxbof  carried  on  in  the  rear  court  of  Harcourt  Hous^s^  Caven- 
PoETLAirp.  ^jjgjj  Square,  by  erecting  a  high  glass  screen  against  and 
StaUm$Ki.  considerably  above  the  back  walls  of  the  properties  in 
Wigmore  and  Henrietta  Streets,  As  I  am  concerned 
for  a  party  holding  the  long  leases  of  three  houses  in 
Wigmore  Street,  Nos.  51j  52,  and  53,  my  attention  has 
been  more  particularly  required  to  this  part  of  the  in- 
tended operations,  and  I  must  express  a  firm  opinion,  the 
light  and  air,  with  the  rights  and  privileges  enjoyed  and 
held  under  this  demise,  and  also  the  value  of  these  several 
houses,  will  be  so  materially  affected  and  deteriorated  as 
to  cause  my  client  a  serious  loss  of  rental.  The  several 
tenants  have  already  expressed  their  opposition,  and  those 
who  hold  by  a  yearly  tenancy  only  I  fully  expect  will 
give  up  the  occupation  at  the  earliest  opportunity,  when 
I  much  fear  some  difficulty  will  be  found  in  gaining  new 
tenants.  I  am  permitted  to  inform  you  that  the  lease- 
holder of  the  premises  No.  54  (Briggs)  also  joins  me  in 
this  communication  and  expression  of  dissent  to  these 
operations ;  that  I  trust  you  will  think  it  right  to  state 
this  case  to  the  Duke  of  Portland,  and  inform  him  that 
his  reconsideration  of  the  matter  is  respeetfully  solidted 
before  the  works  are  commenced.  I  ought  also  to  inform 
you  that  I  have  been  in  correspondence  with  Mr.  Legg, 
the  architect  acting  for  the  Duke  of  Portland  in  these 
works;  but  having  failed  in  my  endeavour  to  gain  an 
interview  with  him,  and  being  to  some  extent  known  to 
you,  I  am  induced  to  intrude  this  upon  your  attention, 
and,  with  many  apologies,  beg  to  remain 

"  Your  obedient  servant, 

'^  Fbedebick  HEBINa. 

**  Messrs.  Bailey,  Shaw,  Smith,  &  Bailey." 

No  answer  having  been  returned  to  this  letter,  a  second 
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application  was  made,  and,  no  reply  having  been  returned, 
thia  bill  was  filed  for  an  injunction.     The  17th»  18th, 
19th,  and  20th  paragraphs  of  the  bill  described  the  nature  tbbDukxo 
and  effect  of  the  acts  complained  o£  as  follows: —  Postlavb. 

The  aforesaid  erection,  when  completed,  will  form  a     Siatmnrnt, 
screen  consisting  of  a  range  of  strong  upright  iron  staun- 
cheons,  filled  in  with  iron  sashes  and  glazed  with  fluted 
glass,  and  will  extend  along  the  whole  of  the  back  fronts 
of  the  premises,  Nos.  2  and  3,  and  part  of  No.  4,  Hen- 
rietta Street  aforesaid,  and  at  a  distance  from  the  back 
front  of  the  plaintifi*'s  said  house  of  only  thirty  feet. 
The  said  erection  is  upwards  of  twenty-two  feet  in  height 
above  the  said  enclosing  fence  wall  of  the  garden  or 
pleasure-ground  of  Harcourt  House  aforesaid,  and  about 
thirty-five  feet  from  the  ground.     A  similar  erection  is 
being  made  by  the  defendant  the  whole  length  of  the 
back  fronts  of  the  premises,  Nos.  52,  53,  54,  55,  and  56, 
and  part  of  No.  51,  Wigmore  Street  aforesaid,  which 
abut  on  the  south  side  on  the  said  garden  or  pleasure- 
ground* 

The  erection  of  the  said  screen,  if  completed,  will  be 
seriously  prejudicial  to  the  plaintiff.  It  will  greatiy 
interfere  with  the  enjoyment  of  the  light  and  air  which 
he  has  hitherto  had  in  the  occupation  of  his  said  house 
by  obstructing  such  light  and  impeding  the  circulation 
of  air. 

In  the  framework  of  the  said  erection  it  is  intended  to 
introduce  slanting  panes  of  glass  called  louvres  with  the 
object  of  admitting  air  thereby ;  but  the  effect  of  such 
louvres  will  necessarily  be  to  cause  currents  or  draughts 
of  air,  and  an  accumulation  by  means  thereof  of  soot 
and  blacks,  to  the  great  annoyance  and  nuisance  of  the 
plaintiff  and  his  establishment  in  the  enjoyment  of  hb 
said  house  and  premises;  and  unless  the  glass  screen 
work  is  kept  continually  clean  and  free  firom  dust  and 
dirt  the  same  will  necessarily  become  opaque  and  cause 
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J^^       still  greater  obstruction  to  the  light  and  air  of  the  plfdn- 
Badgliffb    tiff's  said  house  and  premises. 

TrbD^kbof       ^^^  erection,  completion,  and  continuance  of  the  said 
PoETLAWD.    screen  will  cause  substantial  and  irreparable  damage  and 
Staiem&nU    injury  to  the  plaintiff  in  the  enjoyment  of  his  said  house 
and  premises. 

The  defendant  threatens  and  intends,  notwithstanding 
the  remonstrances  made  to  him  as  aforesidd,  to  complete 
and  continue  the  erection  of  the  said  screen  unless  he 
shall  be  restrained  from  so  doing  bj  the  injunction  of 
this  Honourable  Court. 

The  bill  prayed  for  an  injunction  to  restrain  the  defen- 
dant, his  agent,  &c.,  from  further  proceeding  with  the 
erection  or  completion  of  the  said  screen,  and  also  from 
obstructing,  or  causing  to  be  obstructed,  by  means  of  the 
screen  or  otherwise,  the  light  or  ventilation  of  the  plain- 
tiff's  house. 

On  behalf  of  the  plaintiff  three  surveyors  deposed  that 
they  believed  the  screen,  if  completed,  would  seriously 
obstruct  the  light  and  impede  the  circulation  of  ur* 

The  duke's  architect  said  that  he  had  received  instruc- 
tions to  prepare  a  design  for  a  private  road  in  the  garden 
at  the  back  of  Harcourt  House,  by  raising  the  garden 
walls  to  a  small  extent,  and  springing  therefrom  a  roof 
to  cover  the  path  or  road  round  the  lawn,  or  to  adopt 
such  other  mode  as  would  accomplish  the  object  without 
prejudice  to  the  surrounding  tenants.  That  in  obedience 
to  special  instructions  he  met  the  district  surveyor  on  the 
subject,  and  after  a  conference  with  him  it  was  deemed 
advisable  not  to  raise  the  walls  much,  if  at  all ;  and  the 
present  screen  was  devised.  It  was  proposed  to  keep 
the  sashes  clean  by  a  moveable  platform  to  be  made 
expressly  for  the  purpose,  and  applicable  to  both  sides  of 
the  screen. 

Professor  Odling,  on  the  same  side,  deposed  that, 
owing  to  the  fluting  of  the  glass,  the  outlines  of  objects 
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r. 

KB  OF 
POSTLAMD. 

StaUment, 


seen  through  it  were  confused,  and  the  objects  them-        1802. 
selves  rendered  undistinguishable ;  but  that  the  amount   Radclifpb 
and  intensity  of  light  passing  through  the  glass  were  XHsDr 
quite  as  great  as  through  ordinary  window  glass. 

Affidavits  in  support  of  the  injunction  were  filed  by 
tenants  of  houses  in  Wimpole  and  Wigmore  Streets. 

In  support  of  the  motion  Dr.  Lankester,  by  an  affidavit, 
deposed  that,  in  his  opinion,  fluting  of  the  glass  must 
necessarily  tend  to  diminish  the  quantity  and  quality  of 
the  light ;  and  that  even  if  the  glass  were  kept  perfectly 
clean  the  glare  would  be  very  distressing  to  the  eyes  and 
hurtful  to  the  sight.  He  could  not  subscribe  to  the  opinion 
that  the  corrugation  of  the  glass  did  not  diminish  or  alter 
the  light.  He  thought  it  must  tend  to  render  the  glass 
more  opaque. 

None  of  the  tenants  of  the  houses  immediately  opposite 
to  which  the  glass  screen  had  been  finished  gave  evidence 
in  support  of  the  motion. 


Mr.  Matins  and  Mr.  C.  Barber  for  the  motion. — The 
only  question  was  as  to  the  degree  of  injury,  for  that 
some  diminution  of  the  light  and  air  must  be  the  result 
of  the  erection  was  too  obvious  to  require  proof.  It  was 
not  necessary  that  any  given  amount  of  obstruction 
should  be  proved ;  it  was  quite  enough  that  there  should 
be  evidence,  as  here,  that  the  obstruction  was  to  such  a 
degree  as  to  sSect  the  comfort  of  the  plaintiff's  residence. 
That  was  here  proved  beyond  controversy.  In  Hertz  v. 
The  Union  Bank  (a)  the  amount  of  obstruction  was 
infinitesimally  small,  but  it  was  shown  to  be  injurious; 
therefore  the  Court  restrained  it.  The  same  doctrine 
was  laid  down  in  the  case  of  Arcedeckne  v.  Kelk  (i),  and 
an  injunction  awarded.  It  was  submitted,  therefore, 
that  the  plaintiff  was  entitled  to  the  assistance  of  the 
Court. 


Argument, 


(a)  Anth,  vol.  ii.  680.  (h)  Ibid.  683. 

VOL.    III.  AAA 
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1862.  Mr«  Bacon  and  Mr.  T.  Stevens  appeared  for  the  defen- 

Radcliffb    dant,  but  were  not  called  on  by  his  Honour. 

V. 

ThbDukbop 
Portland.     ThE  ViCE-ChaNCELLOE  : — 

Judgment.  rjij^^  ^^^  jg  ^^^  ^f  noveltj,  the  nature  of  the  obstrucion 
complained  of  being,  as  far  as  I  know^  perfectly  new. 
There  is  no  evidence  of  any  actual  obstruction  of  ligbt 
and  air,  while  it  appears  that  the  glass  is  inserted  in  that 
part  of  the  screen  which  is  completed  opposite  the  houses 
numbered  3  and  2,  the  inhabitants  of  which  are  said  to  be 
remonstrants  against  this  erection.  But  although  the  in- 
habitants of  these  houses  are  said  to  be  remonstrants,  they 
are  not  plaintiffs,  and  they  are  not  witnesses.  K  there 
had  been  a  material  obstruction  of  light  and  air  it  would 
have  been  very  easy  for  the  inhabitants  of  the  plaindff^s 
house,  or  any  other  person  who  went  to  the  house  and 
looked  from  the  windows,  to  have  given  evidence  from 
actual  observation  of  the  effect  produced  by  the  structure. 
It  would  have  been  very  easy  to  produce  evidence  of  that 
that  kind ;  and  what  is  to  be  inferred  from  its  non-pro- 
duction ?  I  can  only  infer  that  no  actual  evidence  can 
be  given,  as  certainly  none  has  been  given,  of  any  ob- 
struction of  light  or  air  by  that  part  of  this  erection  which 
has  been  completed.  The  plaintiff's  evidence  as  to 
injury  consists  not  of  evidence  of  facts  but  of  opinions. 
There  are  the  opinions,  first  of  all,  of  the  inhabitant  of 
this  house,  who  is  the  plaintiff,  then  of  several  architects 
and  surveyors,  and  lastly,  and  perhaps  most  materially,  of 
Dr.  Lankester,  who  is  a  man  of  eminence  and  science. 
What  does  their  evidence  amount  to?  Only  to  the 
opinion  that  the  effect  of  the  erection  will  be  to  occasion 
a  material  obstruction  of  light  and  air.  It  is  to  be  ob- 
served that  the  plaintiff  launched  his  case  by  relying  upon 
the  obstruction  of  light  which  would  accrue  from  the 
glass,  now  transparent,  becoming  gradually  covered  with 
600t  and  dirt,  so  that,  instead  of  being  transparent,  it  would 
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become  obscured.     But  the  defendant's  evidence  shows         '^^* 
that  this  has  been  anticipated,  and  that  a  part  of  the  plan    Uadcljj wit 
on  which  the  defendant  is  proceeding  is,  that  there  shall  ThbDukbo^ 
be  moveable  platforms  to  provide  for  keeping  the  glass    ^<>*^"»' 
clean  upon  both  sides,  so  as  to  preserve  it  in  a  transparent     Judgmmu, 
state,  and  secure  the  transmission  of  light.    This  part  of  his 
plan  the  defendant  says  he  intends  to  adopt  for  his  own  com- 
fort, as  well  as  with  a  view  to  the  convenience  of  the  plain- 
tiff and  the  other  inhabitants  of  houses  opposite  to  his 
screen.     I  can  see  no  ground  for  the  observations  that 
have  been  made  upon  the  defendant's  conduct  in  regard 
to  the  complaints  made  to  him.     Wishing  to  secure  the 
privacy  of  his  lawn  and  garden  behind  Harcourt  House, 
he  resolved  to  do  it  in  a  way  which   should  be  most 
likely  to  prevent  any  serious  injury,  or  any  just  cause 
of   complaint  as  regards  his  tenants  and   neighbours. 
The  case,  therefore,  is  in  this  situation,  that,  there  being 
no  evidence  except  as  to  the  opinion  of  what  may  happen, 
when  there  might  have  been  evidence  of  what  actually 
has  happened,  I  think  I  should  not  be  justified  in  granting 
any  such  injunction  as  has  been  asked  for. 


A  A  A  2 


INDEX 


TO   THH 


PRINCIPAL    MATTERS. 


ABORTIVE  INVESTMENT. 

See    Land    Taken    bt    Railway 
Company^  2. 

ACCOUNT. 

The  agent  employed  by  a  trustee 
is  not  accountable  so  long  as  his  acts 
are  merely  acts  of  agency,  but,  where 
a  solicitor  got  possession  of  the  trust 
moneys  and  allowed  the  executrix, 
who  was  entitled  to  the  income  only, 
to  misapply  the  principal,  the  Court 
directed  an  account  against  him  as 
if  he  were  a  trustee*  Morgan  v. 
Stephens.  226 

ACCRUER 
See  Settled  Estates  Acts,  2. 

ACKNOWLEDGMENT. 

See  Mortgage. 

ACT  OF  BANKRUPTCY. 

Where  a  trader  in  insolvent  cir- 
cumstances by  a  bill  of  sale  assigned 
to  one  creditor  all  his  household 
furniture  and  effects  and  the  goods 
and  chattels  in  and  upon  his  place 
of  business,  and  was  aherwards  ad- 
judged bankrupt— JETe/ef,  that  the 
assignment  was  an  act  of  bankruptcy 


and  fraudulent  and  void  against  the 
assignees.  The  Oriental  Banking 
Company  yf.  Coleman,  11 

ACTION. 
See  Bill,  Impbopeb. 

ADVANCEMENT. 

Where  a  father  advanced  money 
on  mortage  of  real  estate,  and  con- 
trary to  his  solicitor's  advice,  without 
his  son's  knowledge,  took  the  con- 
veyance in  his  son's  name,  and  sub- 
sequently told  him  it  was  a  gift,  but 
reserving  the  interest  for  the  father's 
life,  and  added  *'  There  are  your 
deeds,"  which  the  son  ultimately  took 
and  retained,^-on  a  bill  by  the  father 
against  the  son,  the  Court  declared 
that  the  transaction  was  not  an  ad- 
vancement^ but  made  the  father  pay 
the  costs  of  the  suit. 

To  rebut  the  presumption  of  ad- 
vancement there  must  be  evidence 
of  facts  contemporaneous  with  the 
act  in  question.  Dumper  v.  Dumper. 

583 
See  Will,  7,  8. 

ADVOWSON. 
See  SiMONT. 
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ARBITRATION. 


BILL  (DEFENSIVE). 


AGENT. 

See  Account. 

AGREEMENT. 

See  Indebinitt. 

Parol  Agreement. 

AIR. 

See  Ancient  Lights. 

ANCIENT  LIGHTS. 

Where  the  occupier  of  a  house 
and  grounds  in  London  erected  a 
translucent  screen  of  glass  thirty- 
five  feet  high  and  thirty  feet  distant 
from  the  plaintiff's  dwelling,  having 
louvres  to  admit  air,  the  Court  re- 
fused to  grant  an  injunction.  Rad' 
cliffe  V.  The  Duke  of  Portland.     703 

ANSWER. 

See  Insufficient  Answer. 
Pleading. 

APPOINTMENT. 

See  Power. 
Settlement. 
Voluntary  Deed,  2. 
Will,  2. 

APPRENTICE. 

Bill  by  an  apprentice  praying  that 
the  defendant  (his  master)  might  be 
ordered  to  execute  the  indenture  of 
apprenticeship,  and  to  take  him  into 
his  employ,  and  to  teach  him  his 
trade — Dismissed  without  costs,  it 
appearing  that  the  plaintiff's  conduct 
was  objectionable  on  account  of  his 
idleness  and  other  unsatisfactory 
particulars.     Broum  v.  Banks.     190 

ARBITRATION. 

See  Building  Contract. 


ARCHITECT. 
See  Building  Contract. 

ARREARS. 

See  Mortgage. 

ASSIGNMENT. 

See  Act  of  Bankruptcy. 
Deposit  Note. 
Pension. 

Assignment  of  Pension. 
Policy  op  Assurance. 

ATTORNEY  (WARRANT  OF). 

See  Usury. 

AVERMENT. 

See  Plea. 
Pleading. 

BALANCE. 

See  Set-off. 

BANKRUPTCY. 

Where  a  bankrupt  trader  com- 
pounded with  his  general  creditors 
for  four  shillings  in  the  pound,  but 
gave  as  security  to  one  creditor  his 
I O  U  for  the  whole  debt  in  order  to  in- 
duce him  to  concur  in  annulling  the 
bankruptcy  and  afterwards,  in  con- 
sideration of  a  loan,  exchanged  the 
I  O  U  for  bills  which  he  accepted, 
the  Court,  at  the  suit  of  the  trader, 
declared  the  bills  invalid,  but  with- 
out costs.  Mare  v.  Warner.  100 
Mare  v.  Earle.  108 

See  Act  of  Bankruptcy. 
Notice. 

BILL. 

See  Apprentice. 

BILL  (DEFENSIVE). 
See  Security  for  Costs. 


BREACH  OF    TRUST. 


CHAPEL. 
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BILL  OF  EXCHANGE. 

See  Bankkuftct. 

BILL  (FORMER). 
See  Plea. 

BILL  (IMPROPER). 

A  bill  of  interpleader,  where  the 
whole  ground  for  relief  rested  on 
a  false  allegation  of  a  threat,  and 
intention  bj  one  of  the  defendants 
to  bring  an  action,  was  dismissed  ; 
and  the  plaintiff's  solicitor,  who  filed 
the  bill,  being  proved  to  be  aware 
that  the  allegation  was  groundless, 
it  was  ordered,  on  the  petition  of 
one  of  the  defendants,  for  whom  he 
also  acted  as  a  solicitor,  that  all 
items  in  his  bill  of  costs  in  respect 
of  the  interpleader  suit  be  disal- 
lowed. Cook  V.  TJie  Earl  of  Boss- 
lyn.     Re  Hook  (Solicitor).  175 

BILL  OF  SALE. 
See  Act  of  Bankruptcy. 

BILL,  VEXATIOUS. 
See  Costs  of  Suit. 

BOND. 

See  Debtor  to  Estate. 
Railway  Company. 
Surety. 

BREACH  OF  TRUST. 

Bill  against  two  of  three  trustees 
to  make  good  trust  monies  which 
thej  had  allowed  their  co-trustee  to 
receive,  dismissed  with  costs:  the 
will  having,  besides  the  usual  in- 
demnity clause,  provided  "  that  any 
trustee  who  should  pay  to  his  co- 
trustee, or  enable  him  to  receive, 
monies  for  the  general  purposes  of 
the  will,  should  not  be  obliged  to 
see  to  the  due  application  thereof, 


or  be  responsible  by  express  or  im- 
plied notice  of  the  misapplication. 
Wilkins  Y.  Hogg.  116 

BRICKBURNING. 

See  Nuisance. 

BUILDING  CONTRACT. 

Bill  by  a  contractor  alleging  un- 
fair conduct  on  the  part  of  the  archi- 
tect, whose  decision  was  by  the 
terms  of  the  contract  made  final, 
and  who  ousted  the  contractor  and 
finished  the  buildiags.  The  Court, 
on  proof  of  such  unfair  contract, 
decreed  payment  of  the  balance  due 
to  the  plaintiff  on  the  contract,  and 
relieved  the  contractor  from  penal- 
ties, declared  the  architect's  decision 
not  binding,  and  ordered  both  the 
defendants  (the  architect  and  the 
contracting  party)  to  pay  the  costs 
of  the  suit.     Pawley  v.  TumbulL 

70 

BUILDING  LEASE. 

See  Lease. 

CANCELLATION  OF  BOND. 

See  Surety. 

CERTIFICATE. 

See  Shareholder. 

CESTUI  QUE  TRUST. 
See  Voluntary  Deed,  2. 

CHAPEL. 

The  trust  deed  of  a  Baptist  chapel 
provided  that  the  trustees  should 
allow  the  minister  to  occupy  a  house 
(part  of  the  trust  property)  ;  but  in 
case  he  did  not  occupy  it  authorised 
the  trustees  to  let  it  and  apply  the 
rents  to  pay  off  the  mortgage.  The 
trustees,  without  offering  it  to  the 
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CONTEMPT. 


minister,  let  the  house  to  another 
person  for  the  alleged  purpose  of  ap- 
plying the  rent  to  pay  off  a  mort- 
gage, but  the  Court  set  the  lease 
aside,  and  ordered  possession  to  be 
given  to  the  minister. 

The  majority  of  trustees  of  a  Dis- 
'  senting  chapel  have  no  right  to  deal 
with  the  trust  property  otherwise 
than  according  to  the  true  construc- 
tion of  the  deed  of  trust.  Ward  v. 
HipwelL  547 

See  Will,  1 . 

CHARGE. 

See  Mortgage. 
Usury. 
Solicitor  and  Client,  3, 4. 

CHARITY. 

See  Will,  1,  4,  10. 
Will  and  Codicil. 

CHILD. 
See  Life,  Legal. 

CHILDREN. 

See  Will,  2,  3,  5,  6,  7,  8. 

CLASS. 

See  Trust  Estates. 
Will,  3,  5. 

CLIENT. 

See  Examination. 

Solicitor  and  Client,  passim. 

COAL. 

See  Partnership,  3. 

Mines. 

CODICIL. 

See  Will,  11. 

Will  and  Codicil. 

COMMON  CARRIERS. 

Demurrer  to  a  bill  alleging  that 
the  defendants  having  undertaken 


the  duty  of  carrying  goods  as  com- 
mon carriers  on  behalf  the  plaintiffs, 
who  were  also  carriers,  instead  of 
delivering  them  to  the  plaintifi^  to 
whose  care  they  were  addressed  at 
the  station,  claimed  the  right  to 
carry  them  to  the  customers  of  the 
plaintiffii,  overruled  with  costs. 

The  recent  statute  17  &  18  Vic. 
c.  31,  which  gives  power  to  Courts 
of  Conunon  Law  to  grant  the  pre- 
ventive remedy,  does  not  by  giving 
a  concurrent  jurisdiction  abridge  the 
jurisdiction  of  the  Court.  Boxen- 
dale  V.  The  West  Midland  RaUway 
Company.  660 

COMPANY.     . 

See  Contributory. 
Deposit  Note. 
Indemnity. 

Land  taken  by  Railway  Com- 
pany. 
Penalty. 
Shareholder. 

COMPENSATION. 

See  Misdescription. 

COMPOSITION. 
See  Bankruptcy. 

CONSIDERATION. 
See  Pressure. 

CONSOLS. 

See  Trust. 

CONTEMPT. 

A  seizure  of  partnership  assets  in 
the  possession  of  a  receiver  appointed 
by  the  Court,  of  which  the  execution 
creditor  had  notice,  held  to  be  a  con- 
tempt on  the  part  of  the  execution 
creditor  and  of  the  sheriff;  and  the 
Court  ordered  both  respondents  to 
pay  the  costs  of  the  seizure  and  of  a 
motion  to  commit  for  such  contempt. 
Lane  v.  Sterne^  62S 


COSTS  OF  SUIT. 
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CONTRACT. 

See  BuiLDixG  Contract. 

Liability  of  Exbcctob,  2. 

Nuisance. 

Represen  t  ation. 

CONTRACTOR. 
See  Building  Contract. 

CONTRIBUTORY. 

On  an  application  by  the  official 
manager  of  a  company  ordered  to 
be  ivound  up,  the  Court  refused  to 
put  in  the  list  of  contributories,  or 
to  declare  liable  to  contribute  to  the 
debts  of  the  company,  a  provisional 
director  and  allottee  of  fif^y  shares, 
who  had  attended  meetings  and 
taken  part  in  the  proceedings,  but 
bad  never  signed  the  subscription 
contracts.  Re  The  Winding-up  Acts  ; 
Be  The  Hereford  and  Merthyr  Tydvil 
Junction  Railway  Company;  Mait- 
laruTs  Case.  28 

COURTS  OF  COMMON  LAW. 
See  Common  Carriers. 

COSTS. 

See  Apprentice. 
Bill,  Improper. 
Contempt. 
Forfeiture. 

Land  taken  bt  Railway 
Company,  2. 

COSTS  OF  SUIT. 

To  an  administration  suit  the  ex- 
ecutors put  in  their  answer  alleging 
that  the  suit  was  vexatious,  and  that 
nothing  was  due,  and  resisted  the 
demand  for  an  account ;  but  an  ac- 
count being  decreed  they  claimed 
first  400/.  and  subsequently  60/.,  but 
the  chief  clerk  having  certified  that 
220/.  was  due  from  them,  the  Court 
ordered  them  to  pay  the  costs  of  the 


suit.     Mosley  Y.  Warden  Yes.  5Sl, 
considered  ;  Eglin  v.  Sanderson. 

434 
CREDITORS. 

Su  Bankruptcy. 
Indemnity. 

Liability  op  Executor,  1,  3. 
Policy  op  Assurance. 

CY  PRES. 
See  Will,  13. 

DEBT. 

See  Bankruptcy. 
Contributory. 
Costs  op  Suit. 
Set-ofp. 

DEBTOR  TO  ESTATE. 

An  executor,  who  was  also  the 
obligor  of  a  bond  for  £2000  found 
in  testator's  possession  at  the  death, 
charged  with  the  whole  sum  not- 
withstanding his  oath  that  he  had 
only  received  £1500,  it  appearing 
that  shortly  before  his  death  he  had 
paid  interest  on  the  £2000,  and  that 
the  testator,  in  a  letter  tied  up  with 
the  'v^'ill,  mentioned  the  bond  as  a 
part  of  his  assets.     Inskip^s  case  (1 ). 

352 
DEED. 

See  Voluntary  Deed,  1,  2. 

DEFAULT  OF  APPOINTMENT. 
See  Will,  2. 

DEMURRER. 

See  Common  Carriers. 
Expenditure. 
Railway  Company. 
Representation. 
Security. 

DEPOSIT. 

See  Security. 

DEPOSIT  NOTE. 
A  director  of  an  insurance  com- 
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EASEMENT, 


EXPENDITURE. 


panj  indebted  for  calls  delivered  a 
deposit  note  of  the  company  to  the 
plaintiff  for  value  and  without  no- 
tice.— Ileldy  that  the  company  were 
liable  on  the  note,  and  could  not  set 
off  against  the  plaintiff  the  amount 
due  from  the  director  for  calli^ 
Woodhams  v.  The  Anglo-Australian 
and  Universal  Family  Assurance 
Company.  238 

DESCRIPTION. 

See  Will,  5, 

DESERTION. 

See  Wife's  Equity  to    Settle- 
ment. 

DISMISSAL  OF  BILL. 

See  Apprentice. 
Plea. 

DISSENTERS. 

See  Chapel. 
Will,  1. 

DISSOLUTION. 
See  Pabtnebship,  1,  2,  3. 

DOCUMENTS. 
See  Insuppicient  Answeb. 

DOMICIL. 

See  Legitimacy. 

EASEMENT. 

Where  the  defendant  agreed  to 
grant  to  the  plaintiff  the  right  to  use 
certain  roads  and  ways  (delineated 
on  the  plan)  in  and  through  his 
estate,  the  Court  restrained  the  de- 
fendant from  continuing  a  wall  at 
the  extremity  of  his  estate  which 
ohstructed  the  plaintiff  from  passing 
through  the  roads  into  the  land  of 
other  landowners.  Phillips  v. 
Treehy.  632 

See  Mines. 


EQUITY  TO  SETTLEMENT. 

See  Wipe's  Equity    to   Settle- 
ment, 1,  2. 

ERROR. 

See  Misdescbiption. 

ESTATE. 
See  Debtob  to  Estate. 

EVIDENCE. 

See  Advancement. 
Life  (Legal). 

VOLUNTAKY  DeED,  1. 

EXAMINATION. 

Motion  that  a  former  solicitor  of 
the  plaintiff,  who  had  declined  on 
the  ground  of  privilege  to  answer  to 
whom  he  had  applied  on  behalf  of 
the  plaintiff,  might  attend  at  his 
own  expense  before  the  examiner 
and  answer  the  questions,  refused 
with  costs.  Marriott  v.  The  Anchor 
Reversionary  Company  (Limited). 

304 
EXCEPTIONS. 

See  Insuppicient  Answer. 

EXPENDITURE. 

A  tenant  having  entered  into 
possession  of  a  farm,  and  expended 
moneys  under  an  agreement  that  the 
landlord  would  grant  a  lease  for 
twenty-one  years,  and  make  such 
improvements  and  repairs  as  he  and 
the  landlord  should  jointly  agree — 
Held  on  demurrer  that  the  stipula- 
tion as  to  repairs  was  not  of  the  es- 
sence of  the  agreement,  and  that  the 
impossibility  of  the  strict  perform- 
ance of  that  stipulation,  in  conse- 
quence of  the  death  of  the  landlord 
was  no  sufficient  reason  for  allow- 
ing a  demurrer  to  a  bill  for  specific 
performance  where  the  plaintiff  had 
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HEIR  AT  LAW. 
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so  long  a  possession,  and  had  ex- 
pended money  on  faith  of  the  agree- 
ment.    Norria  v.  Jackson,  396 

See  Partnership,  3. 

Solicitor  and  Cliisnt,  2. 

EXECUTOR. 

See  Costs  op  Suit. 

Debtor  to  Estate. 
Ijiabilitt  op  Executor. 

EXONERATION. 

A  direction  by  the  testator  to  his 
executors  to  pay  all  his  just  debts  is, 
on  the  true  consideration  of  the 
statute  17  &  18  Vic.  c.  113,  suffi- 
cient to  entitle  his  executor,  who 
was  also  the  devisee  of  an  estate  in 
mortorage  to  exoneration.  Smith  v, 
Smith.  263 

FEME  SOLE. 

See  Foreclosure. 
Settlement. 

FINE. 

See  Penalty. 

FORECLOSURE. 

1.  In  a  foreclosure  suit  against  a 
husband  and  wife,  the  agreement  for 
the  mortgage  having  been  entered 
into  by  the  wife  when  a  feme  solcy 
and  part  of  the  monies  paid  to  her  ; 
but  the  mortgage  executed  by  both 
husband  and  wife,  the  Court  made  a 
decree  against  both.   Lewis  v.  Poole. 

636 

2.  In  a  suit  for  foreclosure  or  sale, 
the  surviving  trustee  and  executrix 
of  the  mortgagor,  being  also  tenant 
for  life  of  the  mortgage  property, 
sufficiently  represents  the  persons 
interested  in  the  remainder.  Mar- 
riott V.  Kirkham.  536 


FORFEITURE. 

On  a  bill  by  a  tenant  for  relief 
who  had  allowed  judgment  in  eject- 
ment to  go  by  default,  the  Court  re- 
lieved against  the  judgment,  on  pay- 
ment by  the  plaintiff  of  the  taxed 
costs  at  law,  the  arrears  of  rent,  the 
amount  due  for  repairs  and  insur- 
ance, and  501.  costs  in  equity,  and 
ordered  the  defendant  to  account  for 
the  rent.  Hill  v.  Barclay ^  18  Ves. 
56,  observed  on.  Bamford  v.  Creasy. 

675 

GIFT. 

See  Voluntary  Deed,  1. 
Will,  passim. 

GOODWILL. 

See  Partnership. 
Manager. 

GRANDCHILDREN. 

See  Will,  5. 

GUARANTEE. 

A  policy  granted  to  guarantee  the 
honesty  of  a  tax-collector  stated  to 
be  based  on  a  declaration  signed  by 
the  collector,  which  consisted  of 
answers  made  bond  fide  in  part  in- 
correct, but  substantially  correct,  to 
questions  proposed  by  the  society, 
and  signed  by  the  applicant  and  by 
the  overseers;  but  not  by  the  commis- 
sioners of  taxes,  the  real  employers. 
Held  valid.  Distinction  between  a 
mere  declaration  and  a  warranty. 
Anderson  v.  Fitzgerald,  4  H.  of  L.  C. 
484,  observed  on.  Towle  v.  The 
National  Guardian  Assurance  Society. 

42 

HEIR  AT  LAW, 

See  Trust  Estates. 

Voluntary  Deed,  1,  2. 
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INDEMNITY. 


INSURANCE. 


HOUSE. 
See  Chapel. 

HUSBAND  AND  WIFE. 

See  FORECLOSUBE,  1. 

Joint  Tenantct. 
Settlement. 

Wipe's  Equity  to  Settlement, 

1,2. 
INCAPACITY. 

See  Land  taken  by  Railway  Com- 
pany, 1. 
Mistake. 

INCHOATE  CONTRACT. 
See  Liability  of  Executob,  2. 

INCORPORATION. 

See  Shareholder. 

INCUMBRANCE. 

See  Mortgage. 

INDEMNITY. 

Where  one  insurance  companj  A., 
transferred  all  its  business,  property, 
efiects,  and  liabilities  to  another 
companj,  B.,  on  the  terms  of  A. 
shareholders  being  indemnified,  on  a 
bill  bj  A.  for  specific  performance  of 
the  agreement,  the  Court  decreed 
such  indemnity;  and  the  other  com- 
pany, which  was  ordered  to  be 
wound  up,  having  bj  its  official 
manager  filed  a  cross  bill  alleging 
fraud  and  misrepresentation,  and 
that  such  agreement  was  ultra  vires^ 
the  second  company,  B.,  having  had 
the  benefit  of  the  agreement,  was 
held  not  to  be  entitled  to  object  that 
the  agreement  was  ultra  vires  and 
improperly  entered  into  by  the  ma- 
naging body,  and  the  cross  bill  was 
dismissed.  The  Anglo-Australian 
Life  Assurance  Company  v.  The 
British  Provident  Life  and  Fire  So- 


ciety.  The  Official  Manager  of  the 
British  Provident  Society  v.  The 
Anglo-Australian  Life  Assurance 
Society.  521 

INDENTURES. 

See  Apprentice. 

INJUNCTION, 

See  Mistake. 

Partnership,  2. 

Pension. 

Pension,  Assignment  of. 

Shareholder. 

INSOLVENT. 
See  Act  op  Bankruptcy. 

INSOLVENT  ESTATE. 
See  Llabilitt  of  Executor,  1. 

INSUFFICIENT  ANSWER. 

Exceptions  to  answer,  in  which 
the  defendant  alleged  as  a  reason  for 
not  answering  fully  that  part  of  the 
interrogatories  were  unsupported 
by  corresponding  statements  in  the 
bill,  and  were  copied  from  interro- 
gatories in  an  action  at  law  which 
the  defendant  had  answered,  and  to 
which  he  cleared  leave  to  refer — 
Allowed  with  costs. 

Instead  of  answering  as  to  docu- 
ments, the  defendant  alleged  that  he 
was  ready  to  make  a  full  and  com- 
plete  answer  on  a  summons  at 
chambers,  to  which  the  plaintiff  ex- 
cepted. Exceptions  allowed  with 
costs.     Hudson  v.  OrenfelL         388 

INSURANCE. 

Where  the  lessee  of  a  factory, 
under  a  covenant  with  his  lessor  to 
keep  the  premises  insured  in  the 
Alliance,  or  such  other  office  as  the 
lessors  should  appoint,  executed  an 
underlease  to  the  plaintiff,  whereby 


JOINT  TENANCY. 
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the  plaintifik  covenanted  to  pay  any 
sum  or  sums  of  money  expended  in 
fire  insurance  ;  and,  in  the  erroneous 
belief  that  the  premises  (which  were 
empty)  were  used  for  a  hazardous 
trade,  paid  261,  6s,  per  cent,  for  in- 
surance in  another  office,  and  sought 
to  recover  the  amount  at  law  against 
the  under-lessee,  the  Court  restrained 
the  action  upon  the  plaintiffs  under- 
taking to  pay  the  amount  of  pre- 
mium which  was  found  to  be  pro- 
perly payable,  and  made  the  defen- 
dant pay  the  costs  of  the  suit.  The 
Jjeather  Cloth  Company  v.  Breasiy, 

474 

See  FORFEITUKE. 

Guarantee. 
Representation. 

INSURANCE  COMPANY. 

See  Deposit  Note. 

INTEREST. 

See  Mortgage. 

Settled  Estates  Acts. 

Simony. 

Will,  4. 

INTERPLEADER. 
See  Bill,  Improper. 

INTERROGATORY. 

See  Insufficient  Answer. 

INVESTMENT. 

See    Land    taken     by    Railway 
Company,  2. 

ISSUE. 
See  Will,  8. 

JOINT  TENANCY. 

Bequest  of  a  fund  to  trustees  to 
pay  the  interest  as  M.  A.  should  ap- 
point, and,  in  default  of  appoint- 
ment, to  her  separate  use  for  life, 


remainder  to  her  husband  and  chil- 
dren ;  and  in  case  she  should  have 
no  child  who  should  live  to  take  a 
vested  interest,  then  on  trust  to  as- 
sign and  transfer  the  securities  unto 
such  person  as  should  happen  to  be 
testator's  next  of  kin  according  to 
the  Statute  of  Distribution. — Held^ 
that  the  next  of  kin  at  the  death  of 
the  tenant  for  life  took  as  joint 
tenants.  Re  the  Trustee  Relief  Acts, 
Re  Charles  Greenwood's  Will.      390 

JUDGMENT. 

See  Forfeiture. 

Liability  of  Executor,  3. 
Usury. 

JURISDICTION. 

See  Settled  Estates  Act. 

« 

LANDOWNER. 

See  Mistake. 

LAND   TAKEN    BY   A    RAIL- 
WAY COMPANY. 

1 .  Where  a  railway  company  took 
certain  real  property  vested  in  trus- 
tees for  a  man-ied  woman  and  her 
children,  and  paid  the  money  into 
court,  the  Court  declined,  under  the 
69th  and  78th  sections  of  the  Land 
Clauses  Consolidation  Act,  to  direct 
the  fund  be  paid  to  the  trustees. 
In  Re  M,  N,  Horxvood^s  Estate ;  The 
Victoria  Railway  Station  and  Pimlico 
Railway  Act  1858;  Caroline  Greene 
and  her  Children,  218 

2.  A  railway  company,  having 
taken  certain  settled  hereditaments 
and  paid  the  purchase-money  into 
Court,  ordered  to  pay  the  costs  of  an 
intended  investment,  of  which  the 
Master  approved,  but  which  was 
afterwards  abandoned.  Re  the  North 
Staffordshire  Railway  Company  and 
the  Land  Clauses  Consolidation  Acts, 
Exports  Vaudrey's  Trusts,  224 


720  LIABILITY  OF  EXECUTOR. 


MAJORITY. 


LEASE. 

Where  it  was  necessary  to  grant 
a  large  number  of  building  leases  of 
charity  lands  in  nearly  the  same 
form  under  the  provisions  of  an  Act 
of  Parliament  and  one  lease,  had 
been  settled  in  chambers,  the  Court 
allowed  the  charity  to  grant  other 
building  leases  from  time  to  time  in 
the  same  form  without  reference  to 
chambers,  the  model  lease  being  ap- 
pended to  the  order.  The  Attorney^ 
General  v.  Christ  Churchy  Oxford, 

514 
See  Chapel. 

Partnership,  3. 

LEGACY. 

See  Set-opp. 

Will,  1,2,  9,  11. 

• 

LEGATEE. 
^«e  Will,  1,  2,9,  11. 

LEGITIMACY. 

Under  a  bequest  to  the  children 
of  L.  S.,  who  had  three  children 
born  to  him  in  England  while  do- 
miciled there,  by  a  woman  with 
whom  he  cohabited,  and  with  whom 
he  removed  to  Holland,  and  while 
domiciled  in  Holland  had  another 
child  born  to  him  by  the  same 
woman,  whom  he  aftei*wards  married 
in  Holland. — Held^  that  the  law  of 
the  country  of  the  domicile  at  the 
time  of  the  birth  and  of  the  mar- 
riage must  prevail,  and  that  the 
child  born  in  Holland  wbb  entitled 
to  share  equally  with  another  child 
born  there  after  the  marriage,  but 
the  three  children  born  in  England 
being  illegitimate  according  to  the 
law  of  England  were  excluded. 
Goodman  v.  Goodman.  643 

LIABILITY  OF  EXECUTOR. 

1.  A  promissory  note  given  to  a 


creditor  by  one  of  the  executors  in 
the  name  of  the  testator's  firm,  while 
the  executor  was  carrying  on  the 
business  pursuant  to  directions  in 
the  will,  but  was  ignorant  that  the 
estate  was  insolvent — Held  person- 
ally binding  on  the  executors.  Lucas 
V.  Williams.  150 

2.  An  executor,  by  the  testator's 
direction,  having  negotiated  for  the 
purchase  of  a  site  for  schools  in  con- 
nexion with  a  new  church  to  which 
the  testator  had  largely  contributed, 
but  there  being  no  binding  contract 
at  the  death,  subsequently  completed 
and  took  a  conveyance  to  himself. — 
Heldy  not  entitled  to  charge  the  pur- 
chase-money against  the  estate.  Zn- 
skip's  Case  (2).  359 

3.  Where  a  judgment  has  been 
recovered  against  executors  for  a 
debt  due  from  their  testator,  and 
they  paid  the  debt,  the  executors  ai-e 
entitled  to  be  allowed  such  payment 
although  the  Statute  of  Limitations 
might  have  been  set  up  against  the 
creditor  who  recovered  the  judg- 
ment. Hunter  v.  Baxter;  Re  W. 
Freei's  Estate,  214 

See  Debtor  to  Estate. 

EXOXERATION. 

LIFE  (LEGAL). 

Evidence  of  the  performance  of 
any  vital  act,  such  as  the  beating  of 
the  heart,  is  enough  to  constitute 
legal  proof  that  a  child  was  born 
alive.    Brock  v.  Kellock,  58 

LIGHT. 
See  Ancient  Lights. 

LOAN. 

See  Bankruptcy. 

Railway  Cobipant. 
Solicitor  and  Client,  1. 

MAJORITY. 
See  Chapel. 


MISAPPLICATION. 


MORTGAGE. 
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MANAGER. 

Where  a  testatrix  directed  her 
executors  to  continue  the  business 
of  a  public  house,  and  to  employ  W. 
as  manager  at  a  salary,  and  at  the 
expiration  of  the  lease  the  goodwill, 
&c.  &c.,  to  be  sold,  the  Court  re- 
fused to  accelerate  the  sale  at  the 
instance  of  the  residuary  legatee,  a 
sale  not  being  required  for  payment 
of  debts.     Saunders  v.  Botherham. 

556 

MARRIAGE,  INVALID. 

See  Lkgitimact. 
Will,  4. 

MARRIED  WOMAN. 

See    Land    taken    by    Railway 
Company,  1. 

MEDICAL  EVIDENCE. 
See  Life,  Legal. 

MILITARY  PENSION. 

See  Pension. 

Assignment  of  Pension. 

MINERALS. 

See  Settled  Estates  Acts,  1. 
Mines. 

MINES. 

The  owners  of  contiguous  estates, 
who  were  tenants  in  common  of  the 
mines  beneath,  held  equally  entitled 
to  the  landing  rent  paid  on  foreign 
coal  raised  through  a  shaft  which 
had  been  constructed  by  a  lessee  of 
the  mines,  but  which  opened  into 
the  separate  estate  of  one  of  the 
owners.     Clegg  v.  Clegg.  322 

See  Paktnership,  3. 

MINISTER. 
See  Chapel. 

MISAPPLICATION. 

See  Bbeach  of  Trust. 


MISDESCRIPTION. 

A  lot  sold  by  auction,  described 
in  the  particulars  of  sale  as  a  man- 
sion-house and  pleasure  grounds, 
containing  an  area  of  7683  square 
feet,  or  thereabouts,  contained  in 
fact  but  4350  square  feet;  but 
one  of  the  conditions  being,  "  that 
the  admeasurements  are  presumed  to 
be  correct,  but  if  any  error  be  dis- 
covered therein  no  allowance  shall 
be  made  or  required  either  way. 
On  a  bill  by  the  purchaser  seeking 
specific  performance  with  compensa- 
tion, the  Court  decreed  specific  per- 
formance without  compensation,  and 
ordered  the  plaintifif  to  pay  the  costs 
of  the  suit.  Cardingley  v.  Cheese^ 
brough,  496 

MISTAKE. 

A  railway  company,  under  the 
misapprehension  that  a  tenant  for 
life  was  owner  in  fee  of  certain  land, 
entered  into  an  agreement  with  his 
supposed  agent  under  the  84th  sec- 
tion of  the  Land  Clauses  Consolida- 
tion Act,  and  took  possession  of  the 
land,  on  which  they  constructed 
their  railway.  On  a  bill  by  the  re- 
maindermen and  mortgagees  the 
Court  granted  an  injunction  to  re- 
strain the  company  from  retaining 
possession  of  the  land.  Semble  the 
68th  section  of  the  Lands  Clauses 
Act  does  not  apply  to  cases  where  a 
Company  have,  under  a  mistake, 
wrongfully  taken  possession  of  the 
land.  Deere  v.  Guest^  1  M.  &  G. 
516,  considered.  Perks  v.  The  Wy- 
combe Railway  Company,  QQ2 

MODEL  LEASE. 
See  Lease. 

MONEYS. 
See  Account. 

MORTGAGE. 

The  word  "  charge  "  coutaeiud  in 
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NOTICE. 


PARTNERSHIP. 


the  42d  section  of  the  3  &  4  Wm.  4, 
c.  27,  used  in  connection  with  the 
40th  section,  includes  mortgages : 
Dearman  v.  Wyche,  9  Sim.  370,  and 
Du  Vigier  v.  Lee,  2  Hare,  326,  con- 
sidered. 

An  acknowledgment  by  the  devi- 
see of  a  mortgagor  fifteen  years  after 
the  date  of  the  deed  held  sufficient 
to  entitle  the  mortgagee  as  against 
a  second  mortgagee  and  subsequent 
incumbrances,  to  recover  the  arrears 
of  interest  for  more  than  six  years. 
Bolding  v.  Lane,  561 

See  Chapel. 

foreclosuhe,  1,  2. 
Pbessure. 
Representation. 
Trust  Estates. 

•       MORTGAGEES. 

See  Mistake. 

MORTMAIN. 

See  Will,  1,  10. 

Will  and  Codicil. 

MOTION  TO  COMMIT. 

See  Contempt. 

MUTUAL  ASSOCIATION. 

See  Penalty. 

Represen  tation. 

NEXT  OF  KIN. 

See  Will,  13. 
Settlement. 

NOTE. 
See  Deposit  Note. 

NOTICE. 

Notice  of  the  assignment  of  a  re- 
versionary interest  given  to  the  soli- 
citor of  the  trustees,  held^  notice  to 
the  trustees,  so  as  to  take  it  out  of 
the  order  and  disposition  of  the 
assign  on  his  insolvency.  Rickards 
v.  Oledstanes.  298 

See  Pleading. 


NUISANCE. 

Where  a  defendant  had  contracted 
to  supply  large  quantities  of  bricks 
for  fortifications,  and  having  obtained 
a  lease  of  a  great  extent  of  land 
containing  brick  clay,  erected  there 
numerous  brick-kilns,  within  340 
yards  of  the  plaintiflTs  mansion,  and 
close  to  her  boundary,  the  Court 
restrained  the  nuisance,  there  being 
nothing  to  show  that  the  defendant 
might  not  have  burnt  the  bricks 
elsewhere,  so  as  not  to  be  a  nuisance. 
HoU  V.  Barlow,  4  C.  B.  N.  S.  334, 
observed  on ;  Beardmore  v.  Tredwell, 

683 
OBLITERATION. 

See  Will,  9. 

OBSTRUCTION. 

See  Easement. 

OFFICER. 

See  Pension. 

OFFICIAL  MANAGER. 

See  Contributory. 
Indemnity. 

ORDER  AND  DISPOSITION. 

See  Notice. 

PAROL  AGREEMENT. 

Possession  and  expenditure  on  the 
faith  of  a  parol  agreement  to  grant 
a  lease  of  a  farm  held  sufficient  to 
entitle  the  tenant  to  a  lease  although 
the  agreement  was  denied  by  the 
defendant.     Farrall  v.  Davenport. 

363 

See  Solicitor  and  Client,  2. 

PARTNERSHIP. 

Where  on  the  dissolution  of  a 
partnership  one  of  the  partners  is 
entitled  to  a  return  of  a  proportion 
of  the  premium  on  the  ground  of 
failure    of   the    consideration,    the 


PARTNERSHIP. 

Court  in  determining  the  proportion 
will  not  always  fix  it  by  reference 
exclusively  to  the  whole  period  for 
"which  it  was  agreed  that  the  partner- 
ship should  last,  but  will  have  rer 
gard  to  the  conduct  of  the  partners 
and  the  amount  of  benefit  already 
obtained.     Bullock  v.  Crockett   507 

2.  Where  two  partners,  each  carry- 
ing on  the  partnership  in  separate 
districts,  agreed  to  dissolve,  and  that 
the  partnership  premises,  stock,  and 
goodwill  should  be  sold,  and  until 
sold  should  vest  in  receivers,  the 
Court  restrained  one  partner,  who 
had  made  use  of  the  partnership 
property,  from  carrying  on  the  busi- 
ness on  his  own  account  in  one  dis- 
trict, and  directed  him  to  account  for 
the  profits.     Turner  v.  Major.      442 

3.  Lessee  of  coal  mines  who  had 
long  worked  on  his  own  sole  account, 
and  continued  so  to  work  some  only 
of  the  demised  seams  of  coal,  and 
during  the  lease  admitted  a  partner 
in  working  another  of  the  seams  and 
afterwards  dissolved  the  partner- 
ship.— ffeldy  that  the  partner's  in- 
terest in  the  lease  was  put  an  end  to 
by  the  dissolution. 

A  lease  acquired  for  the  purposes  of 
a  partnership,  whether  in  the  name  of 
one  or  all  of  the -partners,  and  dedi- 
cated to  the  partnership  purposes, 
forms  part  of  the  partnership  assets, 
but  where  the  owner  of  a  lease  admits 
another  to  be  his  partner  in  the  use  of 
a  part  only  of  the  demised  property, 
and  afterwards  dissolves  the  partner- 
ship, the  partner  had  no  longer  any 
interest  in  the  lease.  But  the  ex- 
pelled partner  was  held  to  be  entitled 
to  an  allowance  in  respect  of  any 
benefit  that  had  accrued  to  the  lessee 
in  respect  of  the  expenditure  of  part- 
nership capital.     Burdon  v.  Barkus, 

412 
See  Contempt. 

Wife's    Equity    to    Settle- 
ment, 2. 


PENSION. 
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PAYMENT. 
See  SoLiciTOB  and  Client,  1. 

PAYMENT  OF  DEBTS. 
See  Manager. 

PAYMENT  INTO  COURT. 

See  Land  taken  by  Railway  Com- 
pany, 1,  2. 

PENALTY. 

Where  the  rules  of  a  company 
provided  that  any  member  who 
should  directly  or  indirectly  engage 
in  any  merchant's  or  broker's  work 
which  was  charged  to  the  company, 
or  if  it  were  offered  him  by  the 
principal  or  servants,  should  be  fined 
601,  for  such  work  so  taken,  and 
that  no  meiiiber  should  leave  without 
giving  the  agent  six  months'  notice. 
The  plainti^  who  was  a  member, 
gave  notice  on  the  27  th  of  June, 
1869,  that  he  would  leave  on  the 
30th  June,  but  before  that  day,  en- 
tered into  an  engagement  with  a 
merchant,  and  within  six  months 
entered  into  other  agreements. — 
Heldy  that  the  plaintiff  was  liable  to 
be  fined  for  the  engagement  made 
prior  to  the  30th  of  June,  1869, 
but  not  for  those  made  subsequently. 
Brancker  v.  Roberta.  276 

PENALTIES. 
Su  Building  Contract. 

PENSION. 

The  statute  of  the  47  Greo.  3,  sess. 
2,  c.  26,  making  void  the  assignment 
of  military  pensions,  does  not  apply 
to  a  pension  granted  by  the  late  East 
India  Company.     Heald  v.  Hay. 

467 

PENSION  (ASSIGNMENT  OF). 
An  assignment  by  a  retired  mili- 
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tary  officer  of  his  pension  for  valu- 
able consideration  is  void  under  the 
47  Geo.  3,  c.  25,  and  the  Court  re- 
fused an  Id) unction  to  restrain  the 
officer  from  applying  for  or  receiving 
the  pension.  Lloyd  Y,Cheetham.  171 

PEE  CAPITA. 
See  Will,  7. 

PLEA. 

Plea  of  an  order  allowing  a  de- 
murrer to  a  former  bill  by  the  same 
plaintiff  against  the  same  defendant 
for  the  same  relief,  but  there  was  no 
averment  in  the  plea  that  the  allega- 
tions in  the  bill  pleaded  to  were  the 
same  as  in  the  former  bill.  Plea 
over-ruled.  ITie  Marchioness  of 
Londonderry  v.  Baker.  128 

See  Pleading. 

PLEADING. 

The  defence  of  purchaser  for  valu- 
able consideration  without  notice 
must  be  stated  distinctly  in  the 
pleadings,  else  it  cannot  prevail. 
Therefore,  where  it  was  not  claimed 
as  a  ground  of  defence  in  an  answer 
or  plea,  but  only  in  an  affidavit  on 
a  motion  for  a  decree,  it  was  not 
allowed.     Phillips  v.  Phillips.     200 

POLICY  OF  ASSURANCE. 

Trustees  of  a  settlement  of  a 
policy  of  assurance  being  without 
funds  to  pay  the  premiums,  assigned 
the  policy  to  a  creditor,  and  siter- 
wards  assigned  the  trust  property  to 
new  trustees  appointed  in  their  room, 
but  the  policy  of  assurance  was  not 
mentioned  in  the  assignment  to  the 
new  trustees. — Held^  that  the  new 
trustees  were  not  entitled  to  recover 
the  policy  as  against  the  creditor. 
Johnson  V.  Swire,  194 

See  Guarantee. 
Power. 


POWER. 

By  a  marriage  settlement  a  policy 
and  monies  thereby  assured  were 
assigned  to  four  trustees  on  the  trust 
of  the  settlement,  with  power  to  the 
husband  and  wife,  on  and  after  the 
death  of  the  survivor  or  the  continu- 
ing trustees,  or  in  case  there  should 
be  no  continuing  trustee  for  the  re- 
tiring trustee  in  case  the  trustees 
should  die  or  desire  to  be  discharged, 
to  appoint  new  trustees,  and  that  the 
estate  should  be  thereon  assigned  so 
as  to  vest  in  such  trustee  jointly 
with  the  former  trustees,  and  in  case 
there  should  be  no  former  continuing 
trustee,  then  in  such  new  tmstee  or 
trustees  only.  Two  of  the  trustees 
being  dead,  and  two  desirous  of  re- 
tiring, three  new  trustees  were  ap- 
pointed, of  whom  one  being  after- 
wards desirous  of  retiring,  a  new 
trustee  was  appointed. — Heldy  a  valid 
exercise  of  the  power.  EmmettY. 
Clark.  32 

See  Trust. 

Voluntary  Debd,  1,  2. 
Will,  2. 

POWER  COUPLED  WITH 
TRUST. 

See  Trust. 

PRECATORY  TRUST. 

See  Manager. 

PREMIUMS. 
See  Policy  op  Assurance. 

PREMIUM,  RETURN  OF. 
See  Partnership,  1. 

PRESSURE. 

A  deed  purporting  to  be  an  abso- 
solute  sale  executed  by  the  plaintiff 
when  in  great  pecuniary  difficulties 


PUBLIC  HOUSE. 
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fiv  an  inadequate  consideration  de- 
clared to  be  only  a  mortgage  for  the 
amount  of  the  purchase-money,  it 
appearing  that  the  plaintifi's  object 
within  the  knowledge  of  the  defen- 
dant was  to  obtain  a  loan  and  not  to 
sell,  that  one  solicitor  alone  acted 
for  both  parties,  and  that  the  defen- 
dant, the  purchaser,  had  been  sud- 
denly introduced  instead  of  an  in- 
tended lender,  on  the  day  the  tran- 
saction was  completed,  the  de- 
fendant was  ordered  to  pay  the  costs 
of  the  suit;  but,  the  plaintiff  having 
disputed  the  authenticity  of  the 
documents  which  were  proved  in  the 
cause,  the  Court  disallowed  him  the 
costs  occasioned  by  the  imputation 
that  the  documents  were  forged. 
Dougku  V.  CulverwelL  25 1 

PBESUMPnVE  SHARE. 
See  Will,  7,  8. 

PBmCIPAL  AND  SUBETY. 
See  SuHETT. 

PBIVILEGE. 

See  EXAMDTATIOV. 

PBOMISSOBY  NOTE. 
See  LiABiLiTT  OF  Executor,  1. 

PBOMOTEBS. 
See  Shabeholdeb. 

PBOPEBTY  BECOVEBED. 
See  SoLiciTOB  ahd  Client,  4. 

PBOVISIONAL  DIBECTOB, 

See  CONTRIBUTOBT. 

PUBLIC  HOUSE. 
See  Maxageb. 


PURCHASE. 

See  Liability  of  Executor,  2. 

QUANTITIES. 

See  Misdescription. 

BAILWAY  COMPANY. 

Bill  against  the  directors  of  a  rail- 
way company  which  had  power  to 
borrow  monies  not  exceeding  45,000/. 
''  on  mortgage  or  bond,"  so  soon  as 
the  whole  capital  had  been  sub- 
scribed and  one-half  paid  up,  alleg- 
ing that  monies  had  been  illegally 
borrowed,  and  prajring  for  a  declara- 
tion that  such  borrowing  was  illegal, 
and  to  restrain  the  defendants  from 
repaying  the  monies  out  of  the  com- 
pany's aj^sets.  Demurrer  allowed 
on  the  ground  that  there  was  no 
allegation  that  one-half  of  the  sub- 
scribed sum  had  not  been  paid  up,  or 
that  the  defendants  intended  to  issue 
bonds  or  mortgages  before  it  was 
due.  Nowell  ▼.  The  Andover  and 
£edbridge  Railway  Company,       112 

See  CoxMoN  Cabbiebs. 

Land  taken   by  Bailwat 

compant,  i,  2. 
Mistake. 

BEAL  ESTATE. 
Su  Will  and  Codicil. 

BECEIVEB. 

See  Contempt. 
Pabtnebship,  2. 

BEFEBEE  (DEATH  OF). 

See  EXFEVDITUBE. 

BEGISTBATION. 
See  Shabeholdeb* 
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RESIDUE. 


SECURITY. 


RELIEF. 

See  FORFEITUBE. 

Penalty. 

Building  Contbact. 
Security  for  Costs. 

REMAINDERMEN. 

See  Foreclosure,  2. 
Mistake. 

REPAIRS. 
See  Forfeiture. 

REPRESENTATION. 

The  plaintiff  insured  his  ship  bj 
becoming  a  member  of  an  associa- 
tion for  marine  assurance,  and  signed 
an  undertaking  to  be  bound  by  the 
rules  of  the  association  ;  but,  al- 
though he  applied  for  a  copy  of  the 
rules,  he  was  not  furnished  with 
one ;  and  although  he  mentioned 
that  his  ship  was  mortgaged,  he 
was  not  told  that  there  was  |t 
rule  that  no  member  should  re- 
cover any  money  on  his  insurance 
whose  ship  was  mortgaged,  unless 
the  mortgagee  had  previously  to  the 
loss  covenanted  by  deed  to  pay  all 
sums  which  might  become  due  from 
the  mortgagor  to  the  association. 
Demurrer  to  the  bill  filed  alleging 
the  loss,  and  to  recover  the  sum  in- 
sured on  the  ground  that  the  mort- 
gagee had  not  executed  such  a  deed, 
overruled.     Tumbull  v.  Woolfe.  91 

See  Foreclosure,  2. 
Guarantee. 
Will,  11. 

RESIDENCE  ABROAD. 

See  Security  for  Costs. 

RESIDUARY  LEGATEE. 
See  Manaqer. 

RESIDUE. 
See  Will,  6,  10. 


REVERSIONARY  INTEREST. 

See  Notice, 

REVOCABLE  INSTRUMENT. 

^ee  Will,  11. 

REVOCATION. 

See  Voluntary  Deed,  1. 
Will,  11. 

RIGHT  TO  SUE. 

See  Shareholder. 

RIGHT  OF  WAY. 

*See  Easement. 

•  ROAD. 

See  Easement. 

SALE. 

See  Manager. 
Pressure. 

Settled  Estates  Act,  1,  2. 
Will  and  Codicil, 

SCHOOLS. 
See  Liability  of  Executor,  2. 

SCREEN. 
See  Ancient  Lights. 

SECURITY. 

Demurrer  to  a  bill  stating  that  the 
plaintiff  had  deposited  moneys  as 
security  against  a  disputed  claim  on 
trusty  that  if  the  claimant  should 
within  one  month  bring  and  dili- 
gently prosecute  an  action  then 
to  satisfy  the  amount  recovered, 
otherwise  on  trust  for  the  plaintiff, 
and  stating  that  the  claimant  had 
brought  the  action  and  obtained  a 
nominal  verdict  with  leave  to  the 
defendant  to  move  to  set  aside  the 
verdict,  and  which  was  afterwards 
turned  into  a  special  case  not  yet 
determined,  and  asking  for  return 
of  deposit, — Overruled.  King  of 
Portugal  v.  RueeelL  287 


SETTLEMENT. 


SHAREHOLDEIL 


SECURITY  FOR  COSTS.        i 

A  plauitif*  resident  abroad  is  not 
ccNnpelled  to  give  seearitj  for  eosts  ' 
where  the  bill  is  filed  bj  way  of  de-  | 
fence  to  an  action  at  law,  although  it 
seeks    other  relief.       WiilMUom  y. 
Lewis.  394 

SERVICES. 

SteWiLL,  11. 

SETTLED  ESTATES  ACTS. 

1.  Under  the  Settled  Estate  Act» 
19  &  20  Tic  c  120,  the  Coort  has 
jurisdiction  to  direct  the  sale  of 
minerals  beneath  tbe  sor&oe  sepa- 
rately firom  the  land.  Be  Mailings 
Settled  Estates.  126 

2.  In  detennining  what,  nnder  the 
Settled  Estates  Acts,  is  a  settled 
estate,  the  Court  will  refer  to  the 
state  of  circomstances  at  the  date  of 
the  instrument,  not  to  the  circum- 
stances at  the  time  when  it  came 
into  operation. 

Interests  arising  '^bj  accruer" 
under  trusts  to  which  property 
stands  limited  are  within  the  mean- 
ing of  the  word  "  succession.** 

Where  parties  entitled  absolutely 
to  some  of  the  shares  joined  as  peti- 
tioners the  Court  decreed  the  whole 
estate  to  be  sold.  Be  Goodwin*s 
Settled  Estates.  620 

SETTLEMENT. 

A  married  wonum  under  a  gene- 
ral power  of  appointment,  exercise- 
able  during  coverture  by  deed  of 
appointment  executed  after  mar- 
riage, appointed  the  property  to 
trustees  on  trust  during  the  joint 
lives  of  herself  and  her  husband, 
for  her  sole  and  separate  use  ; 
and  if  she  should  survive  her  hus- 
band, on  trust  for  herself  absolutely; 
but  in  case  she  predeceased  him,  as 
she  should  appoint ;  and  in  default 
of  appointment,  to  her  next  of 
kin.    There  were  no  children,  and 


the  marriage  having  been  dissolved 
by  a  final  decree  of  disaolntion, 
on  account  of  the  husband^s  miscon- 
duct— Held,  that  the  wile  was  abso- 
lutely entitled.  Jessop  v.  Blait.  639 

SETTLEMENT. 

iSeePowsB. 

Wife's  Eguixr  to  Ssttlb- 

MKNT,  1,  2. 

SET-OFF. 

A  testator  who  had  advanced 
monies  to  his  son,  and  paid  large 
sums  on  his  account,  bequeathed  to 
him  a  legacy  without  making  men- 
tion of  the  debt. — Held  that  the  loan 
and  unascertained  balance  mnst  be 
set  off  against  the  legacy. 

Upon  the  same  principle  the  Court 
held  that  the  assignees  of  a  firm  in- 
debted to  the  testator  were  not  ren- 
dered entitled  to  receive  a  legacy  be- 
queathed by  the  testator  to  a  member 
of  the  firm. 

Cherry  v.  Boultbee^  4  M.  &  C  442» 
considered. 

But  a  legacy  to  the  cestui  que  trust 
of  a  settlement  by  which  the  tes- 
tator had  covenanted  with  trustees 
to  settle  certain  funds — Held  not  a 
satisfaction  of  the  covenant.  Smith 
V.  Sndth.  263 

See  Deposit  Note. 

SHAFT. 
See  Mines. 

SHABE. 

See  Will,  3,  6,  7,  8,  10. 
Will  akd  Codicil. 

SHAREHOLDER. 

A  registered  shareholder  in  a  rail- 
way company,  which  was  aflerwards 
incorporated  with  a  new  company  by 
an  Act  of  Parliament,  enacting  that 
every  registered  shareholder  in  the 
old  company  should  be  deemed  to 


728  SOLICITOR  AND  CLIENT. 


SPECIFIC  LEGATEES. 


hold  a  sliare  in  the  new  companj, 
to  be  called  a  deferred  share,  and  en- 
titled on  demand  to  receive  a  certi- 
ficate for  such  deferred  share. — Held 
entitled  to  sue  in  respect  of  the  funds 
of  the  new  company,  although  he 
had  not  exchanged  his  shares,  or  re- 
ceived a  certificate  as  a  shareholder 
in  the  new  company. 

Where  the  promoters  of  the  new 
undertaking  signed  the  subscription 
contract  for  sums  which  they  repre- 
sented to  Parliament  as  out  of  their 
own  funds,  but  which  in  fact  they 
borrowed,  and  afterwards  sought  to 
charge  against  the  funds  of  the  new 
company,  the  Court,  at  the  instance 
of  the  plaintiff,  a  shareholder  of  the 
old  company,  restrained  by  injunc- 
tion such  application  of  the  funds. 
Spackman  v.  Lattimore.  1 6 

SHERIFF. 

See  Contempt. 

SHIP. 
See  Refbesentatiox, 

SIMONY. 

An  agreement  for  the  sale  of  an 
advowson,  containing  a  stipulation 
that  the  vendor  should  pay  interest 
until  the  benefice  became  vacant  (the 
incumbent  being  a  son  of  the  vendor, 
but  not  a  party  to  the  contract — 
Held  not  simoniacal.  Sweet  v.  Mere^ 
dith.  610 

SOLICITOR  AND  CLIENT. 

1.  Claim  by  a  solicitor  against  a 
testator's  (his  client's)  estate  for  a 
sum  of  money  advanced  to  the 
client  on  loan,  but  which  in  fact 
formed  the  proceeds  of  a  bond  debt 
due  to  the  testator  and  received  by 
the  solicitor  at  the  client's  direction^ 
and  which  the  solicitor  alleged  the 
client  had  given  him  by  an  agree- 
ment prepared  by  such  solicitor  at 
the  client's  expense,  and  containing 


no  recital  of  intended  bounty, — ^Dis- 
allowed. Re  Holmea^s  Estate,  Wood- 
icardY.Humpage.  Beavan^e  ccucSSl 

2.  The  solicitor  to  the  tenants  for 
life,  with  power  of  leasing  settled 
real  estate,  who  had  obtained  firom 
his  clients  a  parol  agreement  for  a 
lease,  on  faith  of  which  he  expended 
large  sums — Held  not  entitled  to  a 
lease. 

Specific  performance  of  a  parol 
agreement  by  tenants  for  life  with 
power  of  leasing  not  decreed  on 
the  ground  of  possession  and  ex- 
penditure if  prejudicial  to  remain- 
derman. Shannon  v.  Bradstreety  1 
Sch.  &  L.,  52,  and  Blore  v.  Sutton, 
3  Mer.  237,  illustrated.  Trotman  v. 
Flesher.    Flesker  v.  Trotman.         1 

3.  Under  the  28th  section  of  the 
23  &  24  Vic.  c.  127,  the  town  agent 
held  entitled  to  a  charge  on  all  pro- 
perty recovered  in  three  suits  for  an 
unascertained  balance  due  to  him  by 
the  country  solicitor.  Tardrew  v. 
Howell.  381 

4.  Charge  in  a  solicitor's  bill  ap- 
parently excessive,  and  alleged  to 
be  overcharged  —  Held  special  cir- 
cumstances, under. the  6  &  7 Vic. 
c.  73,  sufiicient  to  authorise  the 
Court,  under  the  6  &  7  Vic.  c.  73, 
s.  37,  to  direct  the  bills  to  be  taxed 
more  than  twelve  months  after  de- 
livery, although  one  item  complained 
of  was  sworn  to  be  a  mistake.  Re 
St.  Pierre  B.  Hooky  solicitor.  Re 
6^7  Vic.  c.  73.  372 

See  Account. 
Examination. 

SPECIAL  CASE. 

See  Security. 

SPECIAL  CIRCUMSTANCES. 
See  Solicitor  and  Client,  4. 

SPECIFIC  LEGATEES, 

See  Will,  10. 


STATUTES 

SPECIFIC  PERFORMANCE. 

Set  ExPSHDiTua*. 

Indiunitt. 

MlSDEBCRIPTIOK. 

Parol  Agrksmknt. 

S0I.ICITOB  AKD 

Client 

.  2. 

STATUTES. 

27  Eliz.  c  4 

166 

21  Jac.  1,c  16    . 

214 

22  fc  23  Car.  2,  c  10 

390 

29  Oak.  2,  c.  3      . 

'1 

363 

I  Anne,  c.    . 

148 

9  Gbo.  2,  c.  36.    . 

182 

308 
182 
209 
308 

33  Geo.  3,  c.  55   . 

191 

47  Gro.  3,  8.  2,  c.  25 

171 
467 
561 

3  &  4  Wm.  4,  c  27 

1  fc2  Vict.  c.  110 

SOI 

6V1C.  c.  7    . 

191 

6  fc  7  Vic.  c.  73. 

372 

8  &  9  Vic.  c  18    . 

225 

12  fc  13  Vic.  c.  106 

100 

108 

13  &  14  Vic.  c.  60 

465 

15  fc  16  Vie.  c.  76, 

679 

17  fc  18  Vic.  c.  31 

650 

90 

148 

19fc20  Vic.  c.  120 

126 

625 

21  fc  22  Vic.  c.  77 

626 

23  &  24  Vic.  c.  35 

679 

STATUTE  OF  DISTRIBU- 
TIONS. 
Ste  Joint  Tenancy. 


STATUTE  OF  FRAUDS. 
See  Parol  Agreehbkt. 


STATUTE  OP  LIMITATIONS. 


Sm  Lubilitt  of  Executor,  3. 

MOBTaAGE. 


TENANTS  IN  COMMON.  729 
STATUTE  OF  MORTMAIN. 

See  Will,  1,  10. 
Will  fc  Codicil. 

STATUTE  OF  SETTLED 
ESTATES. 

See  Settled  Estates  Acts. 
SUBSCRIPTION. 

See  Contribdtobt. 
Railway  Coupant. 

SUCCESSION. 

See  Szttlbd  Estates  Acts. 

SURETY. 

A  surety  who  executes  a  bond 
on  a  misrepresentation  by  the  obligee 
of  a  material  fact  is  entitled  to  relief 
in  this  Court ;  therefore,  where  the 
plaintiff  was  induced  to  ezecul«  a 
bond  on  a  representation  by  the  obli- 
gee that  the  principal  was  not  in- 
debted to  him,  which  statement  was 
antrne,  the  Court  directed  the  bond 
to  be  cancelled. 

Where  the  bond  by  a  surety  pur- 
ported to  guarantee  the  payment  of 
flour  to  be  supplied  by  the  obligee 
(of  a  specified  quantity)  in  order  to 
enable  the  principal  debtor  to  exe< 
cute  a  contract,  and  the  obligee  de- 
signedly supplied  inferior  flour,  so 
that  the  contract  was  annulled,  the 
obligor  is  entitled  to  have  the  bond 
canceUed.     Blat  t.  Brown.         450 

SURVIVORSHIP. 
5m  Joint  Tenancy. 

TENANT  FOR  LIFI 
See  Mistake. 

TENANTS  IN  COMM( 
See  Will,  3. 
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TRUSTEES. 


VOLUNTARY  DEED. 


THREAT. 
See  Bill,  Improper. 

TRADE  CHATTELS. 

See  Act  of  Bankruptcy. 

TRADER. 
See  Bankruptcy. 

TRANSMISSIBLE  INTEREST. 
See  Will,  6. 

TRUST. 

A  trust  to  raise  bj  sale  of  a  com- 
petent part  of  a  sum  of  3389/.  Bank 
Annuities,  a  sum  not  exceeding 
2000/.,  and  pay  the  same  to  the 
plaintiff. — Held^  not  to  be  exhausted 
or  fully  performed  by  raising  a  sum 
of  1391/.  at  the  plaintiff's  request. 
Harrold  v.  Harrold,  192 

See  Account. 

Breach  of  Trust. 

Chapel. 

Land  Taken  by  Railway 

Company,  1,  2. 
Policy  of  Assurance. 

TRUST  ESTATES. 

A  devise  by  a  testator  of  all  his 
real  and  personal  estate  to  his 
nephews,  and  nieces  who  were  a 
numerous  and  unascertained  class 
— Held  not  to  pass  estates  vested 
in  the  testator  in  trust  or  on  mort- 
gage, but  that  such  estates  descended 
to  his  heir  at  law.  Be  the  Trustees 
ActylSSO.    ReFinnetfsEstaU.  465 

TRUSTEE. 

See  Foreclosure,  2. 
Power. 

TRUSTEES. 
See  Breach  of  Trust. 


USURY. 

Judgment  entered  up  in  1852  on 
a  warrant  of  attorney  of  the  same 
date,  bearing  an  indorsement  thai 
the  said  warrant  was  given  to  se- 
cure 4500/.  with  interest  at  ten  per 
cent.,  provided  that  any  equitable 
charge  which  the  creditor  might 
have  on  the  lands  of  the  debtor 
by  registering  the  judgment  should 
not  be  relinquished  by  taking  the 
debtor  into  execution. — Held^  that 
the  judgment  was  not  void  on  the 
grounds  of  usury.  Boughton  v. 
Jarvis,  144 

VALUABLE     CONSIDERA- 
TION WITHOUT  NOTICE. 

See  Pleabino. 
VESTING. 

• 

See  Power. 

Trust  Estates. 
Will,  6. 

VITALITY. 
See  Life,  Legal. 

VOLUNTARY  DEED. 

1.  A  voluntary  deed  whereby  an 
aged  and  infirm,  though  not  in- 
capable donor  made  an  immediate 
gift  of  her  whole  property  without 
power  of  revocation,  and  without 
sufficient  evidence  that  she  fully 
understood  the  effects  of  the  instru^ 
ment,  set  aside  after  her  death  at 
the  instance  of  the  heir  at  law. 
Anderson  v.  Elswortk,  154 

2.  Where,  in  a  voluntary  deed  con- 
taining a  clear  declaration  of  trust 
of  re^  estate,  and  professing  to 
operate  by  appointment  to  trustees 
in  exercise  of  a  power,  the  limita- 
tion and  conveyance  were  to  the 
trustees,  their  executors,  adminis- 
trators, and  assigns,  omitting  the 
word  "heirs,"  the  Court  held  thai  the 
real  estate  was  impressed  with  the 
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trnst,  and  declared  'the  heir  at  law 
of  the  settlor  a  trustee  for  the  cestui 
que  trust.    Dilraw  v.  Bone.  638 

WARRANT  OF  ATTORNEY. 

See  Usury. 

WARRANTY. 
See  Guarantee. 

WAY-LEAVE. 

See  Mines. 

WIDOWHOOD. 

See  Will,  3. 

WIFE'S  EQUITY  TO  SETTLE- 

MENT. 

.  Irf,  Where  a  husband  is  unable  to- 
maintain  his  wife,  and  the  fund  is 
small,  the  Court  will  order  the  whole 
to  be  settled  ;  but  in  a  case  where 
the  husband  was  in  good  circum- 
stances the  Court  directed  one-half 
the  fund  to  be  settled  on  the  wife. 
jRe  Grovels  Trusts.  575 

2.  In  giving  effect  to  a  wife's 
equity  to  a  settlement  the  propor- 
tion which  the  Court  will  settle  is 
discretionary.  Therefore,  where 
the  husband  was  partner  in  a  firm 
which,  on  its  bankruptcy,  was  in- 
debted to  the  testator  in  an  amount 
greatly  exceeding  13,000/.,  no  set- 
tlement having  been  made  on  the 
marriage,  and  the  wife  and  children 
being  unprovided  for,  but  not  de- 
serted, the  Court  ordered  the  whole 
fund,  amounting  to  13,000/.,  to  be 
settled  on  the  wife  and  children. 
Smith  V.  Smith.  121 

WILL. 

1.  Bequest  of  200/.  to  aid  of  deaf 
and  dumb  to  found  a  chapel  for 
them  in  London — Held  void  under 
the  Statute  of  Mortmain.  Ilopkins 
V.  Phillips.  182 

VOL.  ni,  c  c 


2.  Devise  to  trustees  of  freehold 
premises  on  trust  to  pay  the  rents 
to  P.  for  life,  and  after  her  decease 
on  further  trust  for  such  person  or 
persons,  being  a  child  or  children  of 
P.,  as  she  should  by  will  appoint ;  and 
in  case  P.  die  without  leaving  chil- 
dren her  surviving,  or  in  default  of 
appointment,  or  so  far  as  such  may 
not  extend,  on  trust  for  M.  in  fee. 
P.  died  leaving  children,  but  with- 
out appointing. — ffeldy  M.  entitled. 
Goldring  v.  Inwood.  139 

3.  A  devise  of  real  estate  to 
trustees  to  pay  the  rents  and  profits 
to  C.  for  life,  during  widowhood,  and 
after  her  decease  or  second  mar- 
riage "  to  pay  the  rents  and  profits 
to  all  and  every  the  child  and  chil- 
dren of  his  late  sister,  until  the 
youngest  of  them  should  have  at- 
tained twenty-one  ;  and  when  and  so 
soon  as  the  youngest  should  have 
attained  twenty-one,  then  on  trust 
to  sell  the  real  estate,  and  to  divide 
the  monies  equally  between  and 
among  the  said  children,  share  and 
share  alike.— ITts/c?,  that  all  the  chil- 
dren were  tenants  in  common  until 
the  youngest  attained  twenty-one. 
Re  Grove's  Trusts.  •    575 

4.  Gift  by  a  testator  of  3000/.  to 
a  woman  with  whom  he  had  con- 
tracted an  invalid  nArriage,  '^  to  be 
for  her  sole  and  separate  use  during 
her  lifetime,  and  while  she  continues 
unmarried;  thereafter,  should  she 
marry,  the  principal  sum  with  ac- 
cruing interest  thereon  to  pass  into 
the  hands  of  the  residuary  legatee." 
-^Held  an  absolute  gift,  subject  to  a 
gift  over  in  case  of  her  manying 
again.   M'CullochY.  M'Culloch.  606 

5.  Gift  by  a  testator  to  the  children 
of  his  late  brother  John,  and  in  an- 
other clause  there  was  a  gift  to  the 
issue  of  his  said  brother.  The  brO'* 
ther  John  had  only  one  son,  who 
died  in  the  testator's  lifetime  lentving 
four  children. — //e/J,  that  these  four 


732 


WILL. 


WILL. 


grandchildren  were  entitled,  there 
being  no  children.     Berry  v  Berry. 

134 

6.  Gift  of  residue  on  trust  to  pay 
the  dividends  to  the  testatrix's  son 
for  life  (except  what  was  required 
for  education  of  her  son's  children), 
and  should  her  son  die  before  all  or 
any  of  his  children  should  attain 
twenty-one  she  wished  each  child 
to  receive  their  share  on  attaining 
twenty-one,  but  should  all  his  chil- 
dren die  before  himself,  at  his  death, 
then  over — Heldy  that  a  child  who 
died  an  infant  in  the  lifetime  of  the 
son  had  not  acquired  a  transmissible 
interest.     Chadwick  v.  Greenall,  221 

7.  Gift  by  a  testator  of  real  and 
personal  estate  to  trustees  dn  trust 
for  his  brothers  or  sisters  for  life, 
with  a  direction  after  the  decease 
of  the  survivor  of  them  to  sell  and 
to  divide  the  proceeds  unto,  and 
equally  between  all  his  nephews  and 
nieces,  grandnephews  and  grand- 
nieces,  to  take  per  capita  with  power 
to  apply  the  presumptive  shares  for 
advancement  and  maintenance. — 
Held^  that  all  the  class,  including 
those  born  after  the  testator's  de- 
cease, were  entitled  per  capita.  Be 
The  Trustee  Belief  Act,  Be  Par- 
tington's Trust.  378 

8.  Gift  by  a^testator  of  personal 
estate  to  his  wife  for  life,  remainder 
between  and  among  his  seven  chil- 
dren by  name,  or  such  of  them  who 
should  be  living  at  his  wife's  de- 
cease, and  the  issue  of  such  as  should 
be  dead  leaving  issue,  with  power  to 
apply  the  presumptive  share  of  such 
issue  for  maintenance.  A  son  of 
the  testator  died  after  his  father's 
death,  leaving  an  infant  daughter 
who  died  in  the  lifetime  of  the  tes- 
tator's widow. — Heldy  that  such  in- 
fant took  a  vested  sh*ire.  Be  The 
Trustees  Belief  Act.  Be  PelVs  Trust. 

152 

9.  A  legacy  given  thus, "  £1 .0.0," 


which  stood  between  two  other 
legacies  for  £100  each,  the  dots 
between  the  figures  being  smeared 
as  if  for  the  purpose  of  obliteration 
— Held  to  be  a  legacy  for  £100. 
Manchee  v.  Kay.  545 

10.  A  testatrix,  having  made 
specific  gifts  of  chattels,  gave  a 
small  annuity  and  pecuniary  lega* 
cies  to  various  persons  and  to  chari- 
ties, and  bequeathed  her  residuary 
estate  among  the  persons  whose 
legacies  did  not  exceed  £200.  — 
Held^  that  the  specific  legatees  of 
chattels,  and  the  charities,  were  not 
entitled  to  share  in  the  residue,  but 
that  an  aged  legatee  of  an  annuity 
of  36/. «  year,  valued  at  146/.,  was 
entitled  to  a  share  of  the  residue. 
Nicholson  v.  Patrickson.  209 

•  11.  Where  a  testator  in  advanced 
years  and  ill  health  induced  his 
niece  to  reside  with  him  as  his 
housekeeper  on  the  verbal  represent 
tation  that  he  would  leave  her  cer- 
tain property  by  his  will,  which  he 
accordingly  caused  to  be  prepared 
and  executed,  but  subsequently  bj 
a  codicil  revoked,  the  Court  directed 
the  trusts  of  the  will  to  be  performed. 

A  gift  made  by  a  revocable  instru- 
ment in  pursuance  of  a  verbal  repre- 
sentation, whereby  the  donee  is  in- 
fluenced, and  on  the  faith  of  which 
she  confers  a  benefit  on  the  donor, 
becomes  irrevocable.  Observations 
on  the  case  of  Jorden  v.  Money^ 
5  H.  of  L.  C,  185,  as  inconsistent 
with  the  decision  of  the  House  of 
Lords  in  Hammersley  v.  De  Biely 
12  Cl.  &  F.,  45.   Loffia  v.  Maw.  592 

12.  Where  a  testatrix  "gave  all 
those  her  freehold  messuages  or 
tenements,  hereditaments,  and  pre- 
mises called  West  Cliff,  with  the 
appurtenances  thereto  belonging, 
situate  at  West  Cowes,  and  now 
used  as  lodging-houses;"  and  in  a 
codicil  referred  to  the  same  property 
as  her  estate  called  West  Cliff,  at 
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West  Cowes  —  Held,  sufficient  to 
pass,  besides  the  lodging-houses  other 
houses  of  which  some  were  unfin- 
ished, and  also  certain  plots  of 
ground,  together  with  the  site  of 
a  private  road  and  of  a  church  then 
building,  and  the  advowson,  all 
known  as  the  West  Cliff  Estate. 
Cunningham  v.  Butler,  37 

13.  Where  a  testator  gave  all  his 
personal  estate  in  equal  shares  to 
eight  societies,  of  which  three,  viz. 
the  East  London  Free  School  So- 
ciety, the  Anti-Slaverj  Society,  and 
the  African  Society,  had  become  ex- 
tinct before  the  testator's  death,  the 
last  before  the  date  of  the  will,  the 
court  declined  to  order  the  shares 
in  the  fund  to  be  applied  cy-prea^ 
and  held  the  next  of  kin  entitled. 
Lang  ford  v.  Gowland.  617 

See  ExoNERATiox. 
Joint  Tenancy. 
Liability  of  Executor,  2,  3. 
Set-opf. 

Solicitor  and  Client,  L 
Trust  Estates. 

WILL  AND  CODICIL. 

A  testator  having  bequeathed  nu- 
merous pecuniary  legacies,  some  of 
them  to  charities,  gave  the  residue 
of  his  real  and  personal  estate  to 
trustees  on  trust  to  sell  and  there- 
out to  pay  his  debts  and  the  legacies 


herein  mentioned,  and  further  di* 
rected  the  before-mentioned  chari- 
table bequests  to  be  paid,  and  that  the 
proceeds  of  such  part  of  his  estate  as 
the  law  did  not  permit  to  be  given  to 
charities  should  be  first  applied  in 
payment,  of  such  of  the  legacies 
herein  mentioned  as  were  not  given 
to  charities,  he  further  directed  that 
no  charitable  bequests  should  be 
legally  payable  till  six  months  after 
his  decease.  By  a  codicil  he  gave 
numerous  other  charitable  legacies, 
and  gave  the  residue  of  his  property 
among  charitable  legatees,^ Held 
that  ^e  words  "  herein  mentioned," 
included  the  legacies  given  by  the 
will  and  codicil  taken  together. 

Secondly,  Held^  that,  having  regard 
to  the  distinction  made  in  the  will 
between  property  capable  of  being 
bequeathed  for  charitable  purposes 
and  property  not  so  applicable,  the 
word  "  property  "  in  the  codicil  sig- 
nified such  property  as  was  legally 
applicable  to  the  purpose  of  the 
legacies. 

Thirdly,  that  the  charitable  lega- 
cies were  not  payable  on  the  expi- 
ration of  six  months,  but  in  the 
ordinary  way.  Jauncey  v.  The  AU 
torney-General.  308 

WINDING-UP. 
See  Indemnity. 
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